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SHANNON CASCIANL, as Personal Representative of the Estate
of Michael Casciani, Plaintiff, v. LA CRUISE, INC., and
SPHERE DRAKE INSURANCE CO., Defendants.

CASE NO. 96-1249-CIV-]-21-A

VYWV Y

UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF

FLORIDA, JACKSONVILLE DIVISION 0

1998 U.S. Dist. LEXIS 12933 :Q~
PAGE 759 .
1998 U.S. Dist. LEXIS 12933, * :

January 12, 1998, Decided

= DISPOSITION:
> [*1] Case REMANDED to Circuit Court nurt'hjudmalﬂunutm
> and

> for Duval County, Florida. All pendi jons terminated as moot.
>

> CORE TERMS: O

> federal claim, remnwl. settlementygoin, federal distnct, arbitration,
> reasonable opportunity, falli judgment, applicability,

VVVVVYVVYVYVY

> subject matier j policy, additionally,

> mextricably in n agreement, assertin

> Federal Rules Of Ci ure, memorandum, expandable, indemniry,
> entirety,

> folder, on ion, insurance contract, fair opportunity,

igmatic, beneficiary, abstention, litigate
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> COUNSEL:

> For SHANNON CASCIANI, pluntiff: Gregory A. Anderson, Paula Norville Lamb,
> Anderson, 5t. Dems & Glenn, Jacksonwlle, FL USA.

p-]

> For LA CRUISE, INC., defendant: James Edgar Cobb, Peek, Cobb, Edwards &

> Ashton,

> P.A., Jacksonwille, FL USA.

-

> For LA CRUISE, INC., defendant: EanhHrlm‘Ehup,Lawaﬁuufﬁuah

> Helene

> Sharp, Jacksoaville, FL. %
>
> For SPHERE DRAKE INS., defendant: Curtis ]. Mase, Mase & S

> Miami,
> FL. %
=

> For KATHLEEN HAWARAH, movant: Teresa |. % of Teresa |.

> Sopp,

> Jacksonville, FL.

-

> JUDGES: @

> RALPH W. NIMMONS, JR., UNITED DISTRICT JUDGE.
-

> QPINIONBY: O

> RALPH W. NIMMONS, JR.

> OPINION: Q_\&O
> ORDER O

3
> Filui herein, p@t to this Court's July 9, 1997, Order (Dkt. 32)
file memoranda of law al:ld.tts::m.g

doctrine to this action, are Plaintiff's Supplemental
etc. (Dkt. 40), n1 Defendant Sphere Drake's Memorandum of Law,

> nl As provided by this Court's Order (Dkt. 46) of January 12, 1998,

> this

> later, redacted version of Plaintiff's Supplemental Memorandum, etc. (Dkt.
> 40)

> has been deemed timely filed and presumed 1o supersede Plainriffs earlier
> Supplemental Memorandum (Dkt. 34). [*2]

e
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n2 Appended to Dkr. 44, pursuant to this Court’s Order (Dkt. 41) of

August
18, 1997, is a corrected version of the first page of Defendant Sphere
Drake's

VVVVVVVY

v
3
8
:
=2
7

VoW

e

> O
> I. Background \:

-

>  On September 5, 1994, Plaintiff’s Decedent Michael C

> ("Decedent") was

> fatally electrocuted while working aboard a vessel o Defendant La
> Craise,

> Inc. ("La Cruise”). Thereafter, Plaintiff Shanno i ("Plammuff" or

> "Casciani”), on behalf of the Decedent’s heirs, filed a

> wrongful

> death lawsuit against La Cruise in the Girepy Court for the Fourth

> Judicial

> Circuit, in and for Duval County, Flo

>

>  Defendant Sphere Drake Company ("Sphere Drake”) had

> previously

> issued to La Cruise a pal f insurance that was in force when Decedent
= wWas

vvvvvvvvvvvvvvvvv End Footnotes- - ----=------- Q@
*

> electrocuted abo Cruise’s vessel, In approximarely mid-June, 1996,

> subsequent to cement of the state court wrongful death action,
> an

> insurance , allegedly acting as agent of Sphere Drake, negotiated
>al .

> 500 settlement ("the Sertlement™) with Casciani, purportedly

to
Drake's contractual [*3] authonty to do so under the insurance

iy
1 to La Cruise. n3 Thereafter, a dispute arose between La Cruise and
> Sphere
> Drake relating to the amount of the settlement for which each was
> responsible
> and the order in which each had to pay. Sphere Drake, contending that the
> policy
> is one of indemniry rather than liability, maintained that La Cruise had
> to
> first pay off the Settlement before Sphere Drake incurred any cobligation
> under

United States
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> the policy. La Cruise maintained otherwise.

"'.""-'":F'U'
;
g
:

> 03 Also, about this same time, Kathleen Hawarah, who claims to the
> mother and

> narural guardian of another surviving heir of Plaintiff's Decedent, moved
> o

> intervene in the state court action to represent the interests of her 0
> child as a Q~
> surviving heir.

. O

R T End Footnotes- - - - -=---~-=-- E N

p-

>

> Th:ru&ﬂ,un&ptmbu‘lﬂ,lﬂﬁ.ﬂudmiﬁlndin& its

> Motion

> to Join as Party Sphere Drake Insurance, FLC.% Ex. B). n4

> Casciani’s

> Motion to Join sought to join Sphere Drake dant in the state

> court

> action pursuant o @ 627.4136, Fla. 5t to enforce [*4] the

> Sertlement

> and/or enter a final judgment

Sphere Drake and La Cruise, On
> September
> 17, 1996, pursuant 1o a Noti

to all parties, including Sphere
> Drake,
> the state court heard o @Jmtfrummpﬁﬁw:wn:dnnw;

> Moton to Join.
-
T @& -Footnotes- - - -+ - - - - oo nnn

> a
> %

> i what appears to be the entirery of the state court record
> ha

> herein and are contained in six expandable file folders.

= , Planuff has filed herein a copy of the complete State

et. (Dkt. 30, Attach.) However, none of the copies of the documents

> from the

> state court record filed herein contain any reference to the State

> court-assigned docket number and most do not contain any other identifying
=

> PAGE 761

> 1998 U.S. Dst. LEXIS 12933, *4

=

> feature; further these documents do not appear to be in chronological

> order
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> within or among each of the expandable folders. Thus, in most cases it 15
> not

= pnﬁibhfurﬂ:ﬁﬂumtm:imthmdmmﬂ any mnr::pn:iﬁ::llyrhan
> bya

> reference to the expandable folder containing the document and the

> state-court

> date / time stamp appearing thereon. These references will appear as
> follows:

> {E::pndb'l Fldr, # | filed ). In light of this less than desirable
> situation, where other copies of relevant documents in State court record

> exist

> in this Court's file, such as in the form of attachments or exhibits t Q‘
> motions,

> pleadings, or other documents filed herein, the Court will make hefecence

> o

> State court documents by reference to the documents u:-

> appended.

> These references will appear as follows: "(Dkt. % or "(Dkt.

>,
; Artach.)” [*5] A@

> 05 Section 627 4136 generally pruﬂnddélmn against a labilicy

> insurer
> by persons other than the insured

> obrained
> against the insured. See @ 627. . Pursuant to @ 627.4136(4), once a
> settlement has been rer can be joined as a party
> defendant for

n6 (Expndbl. l@ 6, filed Seprember 18, 1996 at 4:26 PM).

- ---——s@--—Em:l Footnotes- - - -~ - ---cvnnn

tly, on October 10, 1996, Sphere Drake, appearing specially,

nse (Dkr. 16, Ex. D) in opposition to Planuff's Motion to Join. n7

VVVVVVYVVYVVY

that Response, Sphere Drake argued that Casciani was not entitled to join
2 mu a party-defendant (1) because of the mandatory arbitration clause
> contained in the insurance policy (which clause Sphere Drake argued was
: Eﬂk to any third-party beneficiary of the policy, such as Casciani)
> ?z":dbmm Florida law prohibits a direct action by Casciani against

> 51’:-?1:: both because the policy at issue was one of indemnity and because

United States
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> Casciam

> was, at most, an incidental [*6] beneficiary thereof. Additionally, in

> its

> Response Sphere Drake extensively briefed various issues relating to

> arbitration, including the applicability of the Convention on the

> Recognition

> and Enforcement of Foreign Arbitral Awards, n8 9 U.S.C. @@ 201-208, to the
> State

> coun proceedings, the State count’s concurrent jurisdiction under the

> Convention, and its power thereunder to stay the proceedings before it m@

> order

> all the parties to the suit (including Casciani) to arbitrate pursuant Q‘
> the

> terms of the insurance contract between Sphere Drake and La Crwse, n9

>

.................. F cevssrmenennnes (O
:F-- COTAOTES &\
>

> o7 At that ime, Sphere Drake also filed with court a copy of
> the

> policy at issue. (Expndbl. Fldr. # 6, filed at 3:51 PM.)

=

> o8 Discussed mnfra. s

> O

> n% In s Memorandum (Dkr.
> addition

> to s October 31, 1996
> join

> it, Sphere Drake submi nd memorandum of law, in letter form, to

> the

> state court on ‘D@ 21, 1996. However, no copy of this memorandum exist

> the state mg%ﬂrd filed herein, nor has any copy of said document

provided to the Court. Further, there is no entry on the state
the receipt of this leter, as there is for other such

in opposition to Casciani's motion to

by counsel to the state court, See Dkt. 30, Attach. However, there
does

PAGE 762
1998 U.S. Dist. LEXIS 12933, *6

exist in the state court record a letter to the state court from

Plainuff's

counsel which states that it is in response to Sphere Drake’s
"eorrespondence of

October 21, 1996." (Expadbl. Fldr. # 6, filed Nov. 24, 1996, at 4:15 PM).

=
=
-
-
=
-2
>
=
=
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> From

> :Jul letter, it can be deduced that Sphere Drakes’ October 21, 1996,
> letter

> further addressed the applicability of @ 627.4136, Fla. Stat.

=

B e -End Footnotes- - === v e nccnnnn

- R,

> [*7]

=

>  On November 21, 1996, by written Order, (Dkt. 16, Ex. F), the State 0
& court

> granted Plantiff's Motion to Join as Party Sphere Drake Insurance,
> directed counsel for Plaintiff to submut to the Court and Defendan

> proposed

> judgment consistent with that order; and gave Defendants ;&er
> receipt

> of the proposed judgment to file any objections to the A Inter
> alia,

> n its Order the State court determined that the 1
> 1w la
> Cruise was one of liability, nmmdﬁnu.rr}' determined that the
> arbitration provision of that insurance not be enforced

= :.g,um:

> Casciam. (Id. at 2-3). O

=

> On November 27, 1996, SPB@( submitted a letter to the state

= COWrt

policy issued

> judge objecting 1o the fo e proposed Final Judgment (Dikt. 14,
. :Elf:nhn} Bhesrsiibis 5 ﬁ-;u e oy T Py e

> Defendants La c@mﬁ Sphere Drake in the amount of § 500,000.00. (Dk.
: ;'E..;h,} to the Clerk's stamp thereon, this judgment was filed
St mber 6, 199, (Id)

nl0 In its entirety, the letter stated:
> Dear Judge Davis:
-1
> [ am writing to you on behalf of Sphere Drake Insurance, PLC, whom we
> represent. Sphere Drake objects to the form of the proposed Final
> Judgment.
>
>  There is a deductible and Sphere Drake is responsible only for thar
> amount of
> the sertlement in excess of the deductible.

United States
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Respectfully submirtted,

s/ Curus J. Mase

VVVVVYVY

>08
}_._r ) | ¢ ¢
> - Thereafter; on December 10, 1996, Sphere Drake removed this action m@
> Court, citing in its Notice of Removal (Dkt. 1) provisions of the . ’Q. g
> Enﬂvtutinu:%:: ' O

>-the and Enforcement of Foreign Arbirral Awards (* 1on"),
>a

> treaty adopted by and enforced through 9 US.C. @@ 201 rer alia, @
> 203 of \

> the Convention provides federal district courts with dg jurisdiction

> aver

> actions or proceedings falling under the Con w,@m
> thereof

> expressly provides for removal to federal disthet court of, inter alia,

- Stare
court actions which mhmrnm@wtﬁiﬁngu&erthe

Convention. Section 206 of the vedtion empowers all courts with
orisdicion
over actions involving arbit ments falling under the Convention
(including state courts) orders directing arbitration in
accordance i:@
PAGE 763 & ;

8 UU.S. Dist, LEXIS 12933, "8

with thau%r@nmﬁ. Both t.hl: United States and the United Kingdom (the

try of incorporation of Sphere Drake) are signatories 1o the
See Article XVI Lol (e dtnils #5700 )

L Freehnd gyj

VVVVVVVVYVVVYVYV VY

nll The text of the Convention is contained in the notes following 9
> UsC @
> 201.
=
e -End Footnotes- - - === === +----
o [
> [*9]
= i
= Tile 9 US.C. @ 205, the provision of the Convention pursuant to which

United States
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> Sphere Drake removed this action to this court, and thus the primary

> portion of

> the Convention at issue herein, provides, in pertinent part, as follows:

™

> Where the subject matter of an action or proceeding pending in a State
> court

> relates to an arbitration agreement or award falling under the Convention,
> the

> defendant or the defendants may, at any time before the tnal thereof,

> remove

> such action or proceeding to the distnict court of the United States for
> the

> district and division embracing the place where the action nrpm:ee@

> is
> pending. The procedure for removal of causes otherwise Pn@v‘h"
> shall A

e i

>  Since removal of this case, the various parties multiple

> motions

> herein. All of these motions were reviewed | ourt’s July 9, 1997,
> Order é

> (Dkt. 32), but only those motions re the application of the

> Rooker-Feldman doctrine will be di herein. Inter alia, these

> motions
> include: La Cruise’s Motion fm%baring of State Court Judgment (Dkt.
> 11) and

> Sphere Drake’s Motion t State Court Judgment (Dkt. 14), both of
> which

> were filed herein on mber [*10] 16, 1996, within two weeks after the
> date

> on which thﬁﬁ as removed to this Court.
>
In its M@ or Rehearing of State Court Judgment (Dkt. 11), La

ant to Rule 59, Federal Rules of Civil Procedure ("FRCP"), to

court judgment, take additional evidence and tesumony, and

new judgment. Defendant La Cruise represents that it seeks this relief
> because

> the judgment entered by the state court does not protect it from

> subsequent

> liability to the minor-survivors of Plaintiff's Decedent, as Plaintiff did
> not

> follow the proper (state) procedures for approving such a settlement.

> Given the

> uncertainty injected into this case by Sphere Drake's removal, La Cruise

> sLates

United States
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DOC BodyPage Page 1 of 2

Q

Rule 59. New Trials: Amendment of Judgments
==

{a) Grounds.

A new trial may be granted to all or any of the parties and on all or part of the issues (1) 1n an

action in which there has been a trial by jury, for any of the reasons for which new trials have

heretofore been granted in actions at law in the courts of the United States; and (2) in an action
tried without a jury, for any of the reasons fnrwlunhrthummgshaueherﬂnfnr:hun ted in
suits in equity in the courts of the United States. On a motion for a new trial i in an
without a jury, the court may open the judgment if one has been entered, take
amend findings of fact and conclusions of law or make new findings and conc

the entry of a new judgment.
A L) é .
{h}\n\l’nrunﬁnn. O

Any moti an:whialsluﬂh:ﬁlndmhlﬁrﬂlmlﬂdaﬁ% of the judgment.

{¢) Time for Se “5 Affidavits.

When a motion for . trial is based upon affidavits Qﬁhﬂ filed with the motion. The

opposing party has 10 days after service to file g affidavits, but that period may be
extended for up to 20 days, &ither by the court cause or by the parties' written stipulation.
ﬁ:mmMpmhmplyafﬁdgvim

(d) On Initiative of Court.

Hnlnlu'ﬂ:nnlndaysnﬂcrmny lth:mmunnsmmuymdﬂamwmalfmmy
reason that would justify granting mapﬂfsmnnmhﬂﬂglmgth:pamam:mdm
opportumty to be heard, the C8uod may grant a tmely motion for a new tnal for a reason not stated

{e) Motion to M% mend a Judgment.
Any 1 ‘c-rmnendajudgmmtshallhcﬁla:lminﬁthmIﬂda}rsaﬂu‘mu?urm:
judgm \

Rule 60, Relief from Judgment or Order
(a) Clerical Mistakes.

Clencal mistakes in judgments, orders or other parts of the record and errors therein anising from
oversight or omission may be corrected by the court at any time of its own initiative or on the
motion of any party and after such notice, if any, as the court orders. Durning the pendency of an
appeal, such mistakes may be so corrected before the appeal is docketed in the appellate court, and
thereafier while the appeal is pending may be so corrected with leave of the appellate court.

(b) Mistakes; Inadvertence: Excusable Neglect; Newly Discovered EM{W%% 5

Page 10 of 38
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that, contemporaneous with this motion, it has moved the state court 1o

reopen

the judgment.

4/ In its Motion to Vacate State Court Judgment (Dke. 14), Sphere Drake
pursuant to Rule 59, Federal Rules of Civil Procedure (FRCP), to vacate

the

state court judgment (entered December 5, 1996), asserting that the same

15 void

> or voidable based on multiple errors of the state court, Specifically,

VVVVVUVYVYVYY

> Sphere
> Drake asserts that [1] the judgment was entered in violation of its r@
> under  [Ursv 4

> [*11] the Cun‘n’mnnu,nn the Recognition and Enforcement
> Arbitral
> _Awards ("Convention"), enscted in 9 US.C. @@ E’l’-& section
> 6274138,
> Fla. Stat., pursuant to which Sphere Drake was jginad™in the state court
> action,
> is unconstitutional as it was applied 1o Sp
> was
> denied all due process wh:nr]:utstmc@ tered a judgment against ir,
= -
> "non-party”; and (4) the state :i does not protect it (or La

> Cruise)
=
> PAGE 764

> m@Dm LEXIS 12933, *11

>
> from subsuqucm@v to the minor-survivors of Planuff’s Decedent,
> as the

> state court tollow the proper state procedures for approving the
> setl L.

i

Lol e T kY

ithout this Court's jurisdiction, the Court, as noted above, directed the

> parties to brief the applicability of the Rooker-Feldman doctrine to this

= case 4

-

> I The Rooker-Feldman Doctrine Generally

>

> | The Rooker-Feldman doctrine ("doctrine”) derives from the United States
> Supreme Court's decisions in the cases of District of Columbia Court of

> Appeals
> v. Feldman, 460 U.S. 462, 75 L. Ed. 2d 206, 103 [*12] S. Cr. 1303 (1983),

Tk &7 # Jde S L0530 7 Page 11 of 38
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> and

> Rooker v. Fidelity Trust Co., 263 U.5. 413, 68 L. Ed. 362, 44 5. Cr. 149

> (1923).

> Roughly stated, the doctrine is a form of abstention that prohibits United
> States District Courts from reviewing, reversing, or otherwise

> invahdating the

> judgments of a state court. n12 See Dale v. Moore, 121 F.3d 624, 626 (11th
> Cir.

> 1997). The doctrine is based on negative inferences from 28 US.C. @ 1257,
> which

> grants federal review of state court proceedings solely to the United Q~

> States
> Supreme Court, and 28 U.S.C. @ 1331, which provides that federal @in
> courts .

are courts of nng:.n:] |umdmmn See Powell v. Powell, 30 A

466

(11th Cir. 1996). ni3 Traditional notions of fadmhm;@

relevant to
questions of abstention also figure in the doctrin @

>

>

>

>

-

=

R R R Rl Eh S et Footnotes- - - - - - - 4
e e, T2

> i'
>
>
>
>
>

n12 Whereas at one time the Ro doctrine was understood by

some
courts to only harfaderﬂdi:rri&%unmﬁ:wuflh: decisions of a
state’s

highest court, it 1s now to apply to bar review of the

> lower state mungﬁ& See, e.g., EB. v. Verniero, 119 F.3d 1077,

= under .

> 28 @ 2241, a specific Congressional authonzation of federal court
>c review of state count judgments 1n criminal cases,

--------------- End Footnotes- - =« = s ceevaans

/.7 The paradigmatic case for application of the Rooker-Feldman doctrine is
: ;Mwhich the losing party-litigant to a state court proceeding commences
; ;-Eliﬂn in federal court, usually against his state court opponent or the

z ﬁgﬂpmi&d thereover, claiming that the defeat suffered in state count

> is

United States
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> violative of some federal right, constitutional or otherwise. See

> generally,

> e.g., Dale, 121 F.3d 624; Blue-Cross and Blue Shield of Maryland v.

> Weiner, B68

> F.2d 1550 (11th Cir. 1989). However, when the nght alleged to have been

> violated is one guaranteed by the U.S. Constitution and the challenge made

> by

= the federal court action 15 a general one—i.e., one that does not

> challenge a

> specific judicial act-then the doctrine does not apply. See Feldman, 460 @

> US. |

> at 486-87; Weiner, 868 F.2d at 1554.

=

> The Rocker-Feldman doctrine precludes a federal district [“@un
> from

> exercising subject matter :m:ﬂn:tmn to hear fndﬂ‘n]
> inextricably intertwined with a pnior state cm:n

> jurisdictional

> bar thus encompasses both federal claims that w @%‘l}' raised in and
=

> PAGE 765

- 1998 U.S. Dist. m@s, *14
: @lore

}ﬂmdﬂib}'ﬂn‘:ﬂﬂtmuﬂ_,ﬂﬂim 51 F.3d 252, 253-54

> (11th Cir.
> lﬁs}.mdthnuthuwmnn:%‘anldhawbmrumdmthm:

the first action. Darz, 51 F.3d ar 253 (quoting Pennzoil Co.

VVVVVVVVVVVYY
8 .
q
g
8
E
3]

g
&
&
2
3

Inc., 481 US. 1, 25,95 L. Ed 24 1, 107 §. Cr. 1519
987)(Marshal,

]., concurring); see also Weiner, 868 F.2d at 1555-56 (holding that

> federal

> claim was mextncably intertwined with state count judgment because

> factual

> issues upon which federal claim rested had been decided by state court,
> necessarily requiring federal district court to review those components of
> the

> state [*15] court judgment in ruling upon the federal claim.)

~ .

>'#| More specifically, the extent to which a federal claim is said to be

United States
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> “intertwined” with the state court judgment is generally determined by
> analyzing

whether the party now asserting the federal claim had a "reasonable
opportunity”

to present that claim to the state court in the prior proceedings. Wood at
1546-47. If no such opportunity existed, then the party now asserting the
claim

can not be said to have failed to have raised that claim and, further, the
particular issue raised by that claim cannot be said to be a part of the
state

court case. Id. at 1547. Preclusion of junsdiction by Rocker-Feldman 15
thereby Q‘
avoided.

/|'Such a "reasonable opportunity” to assert a federal claim Q%‘
urt

fﬂu.nd 1o

be lacking in instances in which the only review of th

decision 1s

discretionary, such as by writ of mandamus in F Biddulph v.
Mortham,

89 F.3d 1491, 1495 n. 1 (11ch Cir. 1996); in which the party
asserting
the federal claim in the subsequent, &d@ ion was not a party to and
thus

did not have an nppunum:y to
ar.l:u;:n.. whether because he
action, see

Roe v. Alabama, 43 F.3d
sought

and was denied Iil§ wntervene and participate in that action, see

federal claim in the prior, state
0 (11th Cir. 1995), or because he actually

United
States v. Na
whll:h‘ %m

F.2d 1528, 1534 (11th Cir. 1989); and instances in

urt proceeding was conducted ex parte and without

an opportunity to be heard to the party now objecting, see

VU'H'VU\I"‘JU‘JU'U"ufM"J‘Jh’?‘#\f‘#UvU\FVUV\FVVVVUUUU

at 1547-48, In contrast, where the party asserting the federal claim
v presented that clam or arguments based thereon to the state
court, the

> state court decision is necessarily inextricably intertwined with the

> federal _

> claim. See Darz, 51 F.3d at 253-54. Further, the opportunity to raise a
> federal

> claim on an :.pp-.‘ﬂ.] from the state court judgment has been held to

> constitute a "

> reasonable opportunity” to rase that clam under the Rmker-Fe]dmn
> doctrine. E

> See Weiner, 868 F.2d at 1555 (citing Wood, 715 F.2d at 1548)).

United States
Page 14 of 38



>, Fevrh
> M. Ducu.mm

=

> r|From a review of the foregoing law, the facts and procedural history of

> this

> case, and the parties’ memoranda, it is apparent that to entertain the

> claims

> presented and grant [*17] the relief requested herein would require this

> Courn

> to review and modify, or perhaps entirely invalidate, the rulings made by 0
> the

> state court, thereby treading in the zone of appellate review from wh

> federal

> district courts are forbidden by the Rocker-Feldman doctrine, nl4 5

> conclusion obtains from the following

> ' \O

- T T R Y FoOotnotes- - <= -=-sscscnas

-

=

> PAGE 766 %

> 1998 U.S. Dast, LEXIS UQ

=

: <

> nl4 Although umth:ml:mm request that this Court review
> the

> state court judgment in a bited by the doctrine, Sphere
> Drake's

> Mouon to Vacate State udgm:m (Dkt. 14), which, inter alia,

> expressly

> challenges the actio ?&leﬂﬂemuﬂ as a violation of its right to

> due

> process under \@Eumimtinu. 15 a prime example of the type of
> specific %

> federal onal challenge to a state court judgment that the

is Court from considering, See, supra, part II, pp.7-8.

= | As stated above, Sphere Drake had the opportunity to and did, in fact,
> argue

> to the state court its entitlement to arbitration under the Convention in

> s

> Response (Dkt. ["13] 16, Ex. D) in opposition to Plaintiff’s state

> court-

> Motion to Join as I’:.rr;l.-r Sphere Drake Insurance, PLC. (Dkt. 16, Ex. B).

> Further,

> (although not necessary in order for the Rooker-Feldman doctrine to

United States
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> preclude

> jursdiction herein) the state court actually addressed the ssue of

> arbitration .

> and the applicability of the Convention when, in its November 21, 1996,

> Order it

> determined that the arbitration clause in the insurance contract could not

> be

> enforced against Casciani. Sphere Drake had the right to appeal the state

> court

> judgment, and its underlying order, 1o the Florida District Court of 0

> Procedure

> Appeal, : Q~
> First District. See Rule 9.030(b)(1){A), Florida Rules of Appellate O
> [hereinafter "FRAP"] ("District Courts of Appeal shall mw.éppﬂl

> final

> ouders of trial cours, . . . .*)(emphisix added). Addnmml@

> Drake

> could have appealed the state court’s November 21, 1 rdr:rpnar o
> the

> entry of judgment on at least two other bases, ovember 21 order
> both

> determined the issue of liability in E:w:r@n iff Casciani, who was
> -

> party secking athrmative relief in
> determined

> 9.030(b)(1)(B) ("Dastrict
> non

> orders of circuit courts ibed by rule 9.130")(emphasis added);
> FRAP

> 9.130(a) (3HC)iv) iew of non-final orders of lower tribunals is
> limited to [, i ] those that determine . . . the issue of

> lability in

> favor of :%mekmg affirmative relief [and] the entitlement of a

*

by
>0 fact that Sphere Drake was not a party in name to the state coun
,§-mn
at th

¢ time that Planuff Casciani's motion to join it was argued is of
> no
> relevance tnasmuch as the record indisputably reflects thar Sphere Drake
= WS
> given notice and was in fact heard (both by oral argument and by written
> submissions) on this issue and other related issues. Sphere Dirake thus
> had-and
> fully wrilized-a "reasonable opportunity” to raise its federal claims in
> the

> underlying state court proceedings. 05/

Vvy
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nl5 Sphere Drake's primary argument against the application of the
doctrine
has been that it did not have a "full and fair opportunity” to litigate
s
federal claims in the state court. It is obvious, however, that Sphere
Drake has 0
conflated the "full and fair opportunity® component of res judicata wiQ‘
the "
reasonable opportunity” component of Rooker-Feldman. While h urring
ﬂf Iht *
doctrines is not uncommon, see Moccio v. New York State Court
Administrarion, 95 F.3d 195, 199 (2d Cir. 1996), it is e
doctrines
are ultimately distinct and discrete, see Narey v, 3d 1521,
1524
(1ith Cir. 1994); see also, generally, Garry v.
136667 &

PAGE 767

"\ Further, u of the state court's November 21, 1996, Order
(which

order, int officially made Sphere Drake a party to the state court
1 d subsequently upon the entry of the state court judgment on

phere Drake, as noted above, had several bases of appeal as of

MF\JUV‘#‘J'V‘H‘JVV‘J\FV\!’VV?UVVVH?\#V‘U’V'&F?‘J?‘HUUVVU

the intermediate state appellate courr. n16 Thus, if the state court
ﬁdl:lgs nay if it could even be said to have thereby deprived Sphere
ﬂmﬁﬁmul fairness or violated principles implicit in the concept of
ordered liberty-issues upon which this Court offers no opinion and makes
Ezding-ad.equu: opportunity existed to correct those asserted errors by
:;:g:;fm the appropriate Florida Distriet Court of Appeal. Thus, even

A5ELULIMING

VVVYVVYVVVYY
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> that Sphere Drake did not have or utilize an opportunity to raise its
> federal

> claims before the circuit court—issues upon which this Court has

= :xpru;h‘.r

> found to the contrary—the existence of several bases of appeal as of
> night (in

> this case, to the Flonid Distnict Court of Appeal) also provided the
> pecessary

> reasonable opportunity” to litigate those claims, thereby precluding

> junsdiction under the Rooker-Feldman [*21] doctnine. O
] Q~

B osssssssssanansana FOOInOIes- - «=c=csasssnas

A < >

> <

> " nlé II! has also been argued herein, primarily by Defen ise,

> thar,

> because the Rooker-Feldman doctrine has been stated ng ar fede

= court
> review of “final" state court judgments and bec %au-um

> judgment in

> this case never became final under the Flon of Civil Procedure

> due 1o

> the filing of postjudgment motions in court by Defendants La

> Cruise

> and Sphere Drake, the doctrine i I@JFHE&HE to this case. What has,

> of

> course, been overlooked is L&uﬂ the removal of this action has

> divested

> the state court of | over this action, including the

> unsdiction to

> rule on such po t motions, and thereby precluded the state court
> judgment ’Em oming final. And to the extent that analogous such
> motions

> have been in this Court under the parallel Federal Rules of Civil

h motions direetly implicate the core of the doctrine by

> IV. Conclusion
} [}

>/ 7 As the Court has concluded that the Rooker-Feldman doctrine precludes
> subject

> matter jurisdiction in this Court, the question then arises as to what

> should be

United States
Page 18 of 38



> done with this case. As noted above in part II, the paradigmaric case for

> the

> application of the doctrine is one in which a party, unhappy with the

> results of

> liugation in state court, files a separate suit in federal court

= .'II'LIk.Iﬂ.E the

> state court judgment. In such cases, upon determining thar the doctrine

> precludes federal district count jurisdiction over the second suit, the

normal

course would be vo dismiss the second case. However, as this case was in Q

fact

removed to this Court, having now determined that subject marter Q‘
jurisdiction in

this Court is precluded, dismissal of this action would appear im
Instead, the proper course of action would appear to be to
case o

the state court from whence it was removed. Such shﬂ&

15
¢ al7

PAGE 768 %
1998 U.S. Dist. LEXTS 12933

------------------ F mmnm--—O:\--———-*

* nl7 Alrernatively, assuming \*g)ﬁmkﬂr-Pddmm doctrine did not
apply to

bar subject marter junsdice erein, the Court would nonetheless still
remand

this action based on timely removal under % US.C. @ 205. ln section
205,

as noted supra i text, removal to federal court of state court

actions thar

relate 1o ration agreement falling under the Convenrtion is allowed

ar

re the trial thereof.” As also noted supra, there was no

VVVVVVVVVVYVYVYVYVVYVVYVVVYVVYVYVYVVYVYVYVYYVYVYVYY

court in this action; rather all of the claims and defenses
ted
the parties were resolved following a hearing on several mouions and

> responses thereto filed by the various parties. Following that hearing,

> the

> entry of an order by the state court resolving those issues, and the

> subsequent

> entry of a judgment based thereon, Defendant Sphere Drake removed this
> action.

> Thus it can be seen thar although there was no trial per se in the state

= Court,

> the state court action had nonetheless been completely resolved-i.e.,

United States
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> brought
> to the same state where it would have been had there been a trial therein.

> To

> now allow removal under these circumstances pursuant to a provision

> allowing

> removal "at any time before tnal” would exalt form over substance, and
> effectively allow actions resolved summarily in state court to be removed
- @t a

> point in the proceedings well past the time that Congress intended 1o

> allow such Q
> under @ 205. It is noteworthy that other courts have reached the same
- > conclusion Q‘
\ > in similar circumstances of removal under this section. EuL:F:rgt

AT S Y

: 1_{-,-' Ly > Venezolana de Cementos, 5.A.C.A., 31 F.3d 70, 7273 (2d C
i,. WL > that

N 4 ﬁbmnmmlnf:tm:uurt;mantﬂfederﬂmuﬁpmmt C.@ 205

; W ! > Was

(VLT > improper where, prior to removal, state court p althnugh brief,
....I .I.-l L] .:: hﬁ
1* > adjudicated the entirety of the clam (for an jajuiction in ad of
> arbitranion)

> tendered by the plaintiff therein). O

=

S N End Fo AR
i
> [*23] Q_

-
‘.‘lln" Upon consideration , it is hereby ORDERED:

.‘:! 1. This case is ED 1o the Circuit Court for the Fourth Judicial
}‘-'.".'.m:m:t.mmd val Counry, Flonda. ™

s DIRECTED to terminate all pending motions as moot.
ND ORDERED, at Jacksonville, Flonda, this 12th day of January,

vvuv\f

W NIMMONS, JR.
UNITED STATES DISTRICT JUDGE

VvVYv
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SHANNON CASCIANI, as Personal Representative of the Estate
of Michael Casciani, Plaintiff, v. LA CRUISE, INC., and
SPHERE DRAKE INSURANCE CO., Defendants.

CASE NO. 96-1249-CIV-]-21-A

VAV VIV VY Y

UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF
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ORDER

VVvvwv

This cause comes before the Court on Plaintiff's Metion for Anorney’s
> Fees,

> etc. (Dkt. 48) and Defendant Sphere Drake's Response (Dkr. 49) nl in
opposition

thereto.

Q.

nl This document, an obvious facsimile copy which nonetheless @
original signature was received and filed by the Clerk on Janua
1998.

Subsequently, on February 6, 1998, the Clerk received Q::u is
apparently the original of this dn-cuInmt. Dkt. 50, w

original
signature, %
----------------- End Footnotes- - - - ag \- Y- -- -

- Oé

YVVVVVVYVVYNVVY VYV Y

*
forth in the text herein are most relevant,

>

> L Background n2 @)

>

B sssssssssssassnans F n:@ -------------

T

> O

> n2 A more actual background, including record citations,
> can be

> found in this prior Orders of July 7, 1997, and January 12, 1998,
> (Dlts.

> 2 & 47, r%ﬁuw:m tor purposes of consideration of the instant
-

>

-

------------- End Footnotes- » == === s v v e v ==

> On September 5, 1994, Plainuff’s Decedent Michael Casciani

> ("Decedent”) was

> fatally electrocuted while working aboard a vessel owned by Defendant La
> Cruise,

> Inc. ("La Cruise”). Thereafter, Plaintiff Shannon Casciami ("Plaintff” or

> "Casciani”), on behalf of the Decedent’s estate and his heirs, filed a

> wrongful
=
> PAGE 686
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FLORIDA, JACKSONVILLE DIVISION
1998 U.S. Dust. LEXIS 12913

June 24, 1998, Decided

> [*1] Plaintiff's Motion for Artorney's Fees, etc. (Dkt. 48) GRANTED.
>

> CORE TERMS:

> removal, arbitration, join, settlement, removing, subject matter Q‘
> jurisdiction,

> thereunder, final judgment, falling, insurance policy, federal di .

> cate law, abstention, arbitrate, chilling, jurisdiction to a

S Sk Wb

> American Rule, concurrent jurisdiction, exercise of :Iuﬁq,
> insurance contract, improper purpose, order remandi rights,

> applicability, beneficiary, extensively, lppﬁllbk@%iﬂ, unusually
>

> PAGE 685 Q
> 1998 U.S. Dist. m@a. 1
. O

-
> COUNSEL:

> For SHANNON
> Anderson, 5t. Denis & Gl
>

> For LA CRUISE, INC. dant: James Edgar Cobb, Peek, Cobb, Edwards &
> Ashton,

> P.A., Sarah mlq@rp Law Office of Sarah Helene Sharp, Jacksonville,

> FL
> USA.

>
> For DRAKE INS., defendant: Curus |. Mase, Mase & Sreenan, PA.,
> Miagn

>

>
&r KATHLEEN HAWARAH, movant: Teresa |. Sopp, Law Office of Teresa .
Sopp,

> Jacksonville, FL.

-

> JUDGES:

> RALPH W. NIMMONS, JR., UNITED 5TATES DISTRICT JUDGE.

>

> OPINIONBY:

> RAILPH W. NIMMONS, JR.

>

> OPINION:

: Gregory A. Anderson, Paula Norville Lamb,
onville, FL USA.
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> 1998 U.S. Dist. LEXIS 12913, *2

=

> death lawsuit against La Cruise in the Circuit Court for the Fourth

> Judicial

> Circuit, in and for Duval County, Flonda.

>

>  Delendant Sphere Drake Insurance Company ("Sphere Drake”) had

> previously

> issued to La Cruise a policy of insurance that was in force when Decedent

& Wis

> electrocuted aboard La Cruise’s vessel. In approximately mid-June, 1

= t to the commencement of the state [*3] court wrongful %‘Q‘
> i, O

> an insurance adjuster, allegedly acting as agent of Sphere Drake .

> negotiated a §

> 500,000.00 sertlement ("the Settlement”) with Casciani,

> pursuant to ,&m

> Sphere Drake's contractual authority to do so under rance policy
> issued

> to La Cruise. Thereafter, a dispute arose 15¢ and Sphere
> Drake

> relating to the amount of the settlement @J each was responsible
> and the

> order in which each had to pay. Sp contending that the policy
> iIs one

> of indemnity rather than liabili tained that La Cruise had to first
> pay

> off the Settlement before Drake incurred any obligation under the
> policy.

> La Cruise mamnta 15€.

>  Thereafter, 18, 1996, Casciani filed in the state cournt

> Motion tn%u Party Sphere Drake Insurance, PLC. Casciani's Motion to

4136, Fla. Star., and to enforce the Sertlement and/or enter a final
t against Sphere Drake and La Cruise. On September 27, 1996,
>“pursuant to

> a Notice issued to all parties, including Sphere Drake, the state court

> beard

> oral argument from respective counsel [*4] on Plainuff's Motion to Join.
>

> Subsequently, on October 10, 1996, Sphere Drake, appearing specially,
> filed 2

> Response in opposition to Plaintiff's Motion to Join. In that Response,
> Sphere

> Drake argued thar Casciani was not entitled to join Sphere Drake as a

United States
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> party-defendant (1) because of the mandatory arbitration clause contained

> in

> the insurance policy (which clause Sphere Drake argued was equally

> applicable 1o

> any third-party beneficiary of the policy, such as Casciani) and (2)

> because

> Florida law prohibits a direct action by Casciani against Sphere Drake

> both

> because the policy at issue was one of indemnity and because Casciani was,
= at

> most, an incidental beneficiary thereof. Additionally, in its Response Qp
>5

> Drake extensively briefed various issues relating to arbitration, O
> including the .

> applicability of the Convention on the Recognition and Enf t of
> Foreign

> Arbitral Awards, 9 U.S.C. @@ 201-208, to the state co ings, the
> state

> court’s concurrent jurisdiction under the Convenpi its power

> thereunder

> to stay the proceedings before it and order 1es to the suit

> (including Casciani) to arbitrate pursuant terms of the insurance

> contract berween [*5] Sphere Dirake ruise.

=

>  On November 21, 1996, by rder, the state court granted

> Planuff's

> Motion to Join as Party Sp e Insurance, PLC; directed counsel for
> Plaintiff to submit to the and Defendants a proposed judgment
> consistent

> with that order; and ﬂﬂ:feuﬂmﬂ five days after receipt of the
> proposed
bjections to the form thereof, Inter alia, in its

> judgment to
= Order
}thnmt:c%zmrminﬂdﬂutth:inmrmupuﬁqrhnmdmhcnﬁu

> was o
> of i

. not indemnity, and also determined that the arbitration

at msurance policy could not be enforced against Casciani. On
5

>%1996, the state court entered a final judgment against Defendants La

> Cruise and

> Sphere Drake in the amount of § 500,000.00; according to the Clerk's stamp
> t!]m“’f1 this judgment was filed and recorded on December 6, 19%6.

pl dt > == "z

>0 Mﬁﬂf& December 10, 1996, Sphere Drake removed this action to
Shches i

>

> PAGE 887

- 1998 U.S. Dist. LEXIS 12913, *5
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>

> Court, ating in its Notice of Removal (Dkr. 1) provisions of the

> Convention on

> the Recognition and Enforcement of Foreign Arbitral Awards ("Convention”),
- a

> treaty adopted by and enforced through 9 US.C. @@ 201-208. Inter alia, @
> 203 of

> the Convention [*6] provides federal district counts with original

> jurisdiction

> over actions or proceedings falling under the Convention; @ 205 thereof

> expressly provides for removal to federal district court of, inter alia,

- state
> court actions which relate to an arbitration agreement falling uuder
> Convention, "at any time before trial thereof” in the state court;and, @
> 206 of

> the Convention empowers all courts with jurisdiction ﬂv@ns

> involving ﬁ

> arbitration agreements falling under the Convention (incloding state
> courts) o

> enter orders directing arbitration in accordance
> Both the

> United States and the United Kingdom (

> Sphere
> Drake) are signatories 1o the Con Q

try of incorporation of

>

> Following removal of this parties filed multiple motions

> herein,

> all of which were rmew@ e Court's July 9, 1997, Order (Dkr. 32).

> Among

> those motions, and t for purposes of the instant inquiry, are

> Sphere

> Drake’s Mot y and Compel Arbitration (Dkt. 2), filed December 10,
> 1996,

> and 1 rts o Vacate State Court Judgment (Dkt. 14), hiled on December
> 18,

: 1\$
its Motion to Stay and Compel Arbitration (Dkt. 2), Sphere Drake
ught:m
>%order, [*7] pursuvant to the Convention, 9 US.C. @ 201 et seq., staying
> this

> action and compelling Plaintiff Casciani, as well as Defendant La Cruise,

> 1w

> arbitrate their claims and disputes against Sphere Drake pursuant to the

> arbitrarion clause contained in the insurance contract between Sphere

> Drake and

> La Cruase. In its Motion to Vacate State Court Judgment (Dkt. 14), Sphere
> Drake

> moved, pursuant to Rule 59, Federal Rules of Civil Procedure (FRCP), 1o

United States
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vacate

the state court judgment (entered December 5, 1996), asserting that the

same was

void or voidable based on multiple errors of the state court.

Specifically, ‘ .

Sphere Drake asserted that (1) the judgment was entered in violation of

Ins

rights under the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards ("Convention™), enacted in 9 U.S.C. @& 201-208; (2)

section
627.4136, Fla. Stat., pursuant to which Sphere Drake was joined 1n th:Qp

state

court action, is unconstitutional as it was applied to Sphere Drake; @
Sphere
Drake was denied all due process when the state court ente t
against

it, a "non-party”; and (4) the state court judgment dc.r_ﬁ/eq tect it

(or La

Cruise) from subsequent liability to the minor @[‘E] of
Plaintiff’s

Decedent, as the state court did not follow state procedures
:;rpm\'iug the settlement.

Finding that the relief sought v placed this case without
tl":l;iﬂ.'.l‘l:! jurisdiction, the Co ed the parties to brief the
Ei!:l:hi::mmi&-&ldm to this case. See Order of July 9, 1997,

Following the subhiistion of such briefs, the Court determined thar the
ine applied and thus remanded this action to the state

January 12, 1998, Dkt. 47. By her Moton for

. 48), Plainuff has now reasserted the request for

VVVV VYV YVYVVYVYVVYVYVVYVVYVYVFVYVVYVVVYVYVVVYVVYVVYVYVYVYVVYVYVY VY

costs, pursuant to @ 1447(c), made in her December 1996 Motion to
d (Dkt. 16). Defendant Sphere Drake objects thereto.

II. Jurisdiction to Award Costs and Attorney's Fees Under @ 1447(c)

>  An issue not raised by the parties, but one which merits discussion
> given

> this Court’s continuing obligation to act only in the presence of

S oo,

-

> PAGE 688

> 1998 U.S. Dist. LEXIS 12913, *8

-
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> see, e.g.,, FRCP 12(h)(3), is the issue of this Court’s jurisdiction to

> award

> costs and attorney’s fees under @ 1447(c) following the entry of its Order
> (Dkt

> [*9] 47) of January 12, 1998, remanding this case to the state court from
> whence 1t came.

-
>  Ar least one court in the Eleventh Circuit has held that any award of
> costs

pursuant 1o @ 1447(c) must be made in the order of remand. See United
Broadcasting Corporation v. Miami Tele-Communications, Inc., 140 F.

12, 14
(5.D. Fla. 1991)(reaching such conclusion based on plain reading of Q-‘?
language that "an order remanding the case may require payment\_. , ").
However, the majority of federal courts which have conside, € 1s5ue
have

concluded that, even after being divested of :umdll:nu

of an

action, a federal court retains jurisdiction to adj llu:rnl

matters,

such as issues of costs and attorney’s fees 447(c). See Moore v.
Permanente Medical Group, Inc., 981 F.2 45 (9th Cir. 1992)(relying
on

U.S. Supreme Court decision 1n C Gell v. Hartmarx Corp., 496 U.S.

384,
110 L. Ed. 2d 359, 110 5. Ce. I%ﬂ, ), wherein Cournt concluded thar a
district court retained | o award Rule 11 attorney’s fees
tollowing

voluntary dismissal n-f{ concluding generally thar an award of

arorney’s
fees is a ml.hurd@u‘ [*10] over which federal counts can properly
retain

jurisdiction); Stallworth v. Greater Cleveland Regional Transit
Authority, 3d 252, 256-57 (6th Cir. 1997)(discussing United

VVVVVVYVVYVYVVYYVYVYVVYVYYVVVYVYYYYVYYVY

2
decisions; criticizing the former’s plain language reading;

that the language of @ 1447 is enabling, not exclusive; and

uding

thar jurisdiction to award costs under @ 1447 (c) exists following remand);
> Mints

> v. Educational Testing Service, 99 F.3d 1253, 125760 (3d Cir. 1996)(also
> noung

> pon-exclusiveness of @ 1447(c) language; noung that retention of

> jurisdiction

> to award costs does not interfere with a state court’s jurisdiction over a
> remanded action; and concluding that junisdiction to award costs under @
> 1447(c)

> exists following remand). This Court agrees with the significantly greater

United States
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> weight of authority, and thus concludes thar the continuing exercise of
> jurisdiction following remand, limited to the consideration of a costs and
fees

request under @ 1447, is proper.
III. Merits of Plaintiff's Motion
a. Arguments of the Parties
Plaintiff asserts that under @ 1447(c) she is entitled to attorney’s O

fees and
costs expended [*11] in connection with her motion for remand an

VYV VVVYVYVYYY

> attendant

> motions filed with the Court. Plaintiff asserts that Dcﬁr_n:iint

> Dirake's

> removal was without basis and for the purpose of reheart

> court's

> decision, and was an action undertaken nnl}r after it extensively
> (and

> lost) in the state court. Plainuff further asserts ere Drake

> obviously

> removed this action without apprising i R.-:rﬂ]ur-Feldmm

> doctrine.

> Thus, Plantff contends, the Coun

> finding of bad faith is no longer i
> @

> 1447(c), Sphere Drake remo
> Plaintiff (a widow with

> conclusion,

> Plaintiff asserts that of this case has caused her to incur
> vanous

> costs and ato thar she would not have incurred had Sphere
> Drake

> properly the law prior to removal, and that @ 1447(c) was

pﬂ‘l}" conclude that, although a

to award artormey’s fees under

action in bad faith, intending to beat

) in a war of artrition. n3 In

such expenses incurred by the non- removing party.

--------------- Footnotes- - - - =«=ccaaucns
> PAGE 689
= 1998 U.S. Dist. LEXIS 12913, *11
>
>

> 03 This is a motive that Plaintiff has ascribed to the actions of

> Sphere

> Drake throughout the proceedings in this Court, but one on which this
> Court has

> made no express finding.
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-

» sesmccsescssasans Fnd Footnotes- - --<<-------
-

> [*"12]

=

>  Sphere Drake opposes the award of attorney’s fees under @ 1447(c),

> contending

> thar such an award is a punitive sanction inappropriate to this case, and

> urges

> the Court to follow the American Rule on artorney’s fees, as stated in @

> Alyeska

> Pipeline Co. v. Wilderness Society, 421 U.S. 240, 257-59, 44 L. Ed. Q‘
> 141,95

> 8. Ct. 1612 (1975)(stating that in absence of (i) statutory mthl:r@r 1

- {'u}

> a contractual provision, or (i) demonstrated bad fmtl:h

= wann:rm or

> oppressive behavior, attomey’s fees are not available cuun]l

> Additonally, Sphere Dmh: contends that the st r awarding fees
> under @

> 1447(c) 15 "unusuvally vague®™ and also con on that bad

> faith

}mnuvuudmr:mnv:LDnﬂmlattEr ere Drake asserts thar it
> removed this case to this Court awmnfrhetmq,'afr_he
> state

> court judgment and also asserts e Court’s determination that the
> Rocker-Feldman doctrine as not made easily, concluding thar the
> fact of

> remand alone is not a award fees under @ 1447. In suppon

> thereof,
> Sphere Drake ::n:e @mﬂ cases—all decided before 1988—which stand for
th

> propositions at [*13] costs are not warranted where the
> question of
> removabi ose and novel or that costs are proper only where there

of subject marter jurisdiction in the removing court. Sphere

5 that this Court’s Order of remand did not determine that the

v

basis relied upon was improper, only that a final judgment had been

> entered;

> thus, Sphere Drake contends, its removal was valid. In conclusion, Sphere
> Drake

> urges that where a remand depends upon a district court’s exercise of

> discretion

> pursuant to an abstention doctrine, as opposed to a mandatory remand, such
> asin

> cases where subject matter junsdiction 15 lacking, an award of attorney’s
> fees

United States
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under @ 1447(c) is unfairly punitive and has the effect of chilling a
party’s
attempt to pursue its legal rights.

b. Applicable Standard
Title 28 US.C. @ 1447(c) provides, in pertinent part, as follows:

A motion to remand the case on the basis of any defect other than lack of
subject matter jurisdiction must be made within 30 days after filing the O
notice

of removal under section 1446(a). If at any time before final |
appears that the district court lacks subject mnr:n*]umdimum

[*14]

> case shall be remanded. An order remanding the case may
> just
> costs and any actual expenses, including attorney fees, i

> result of

> the removal. é
= @

> Prior to 1988, @ 1447(c) provided as follo

=

= Hatm}ru.m:brfnr:ﬁnz];udgmmu:
> improvidently and without j

VNV VY Y NVVYYVYYVYVYYY

28 US.C. @ 1447(0) {19@

PAGE 6%0 @
@ § US. Dust. LEXIS 12913, *14

Federal agree that both before and after the 1988 amendment to @
iion of costs thereunder is A marter for the Court’s
“However, because the pre-1988 version of @ 1447(c) did not

that attorney’s fees could be awarded as part of "just costs,”

>%that time, federal courts only awarded attorney’s fees under @ 1447(c)

> where

> the removing party was found to have acted in bad faith, vexatiously,

> wantonly,

> or for oppressive reasons—that is, in keeping with the Amencan Rule as
> stated

> in Alyeska See, e.g., Moore v. Permanente Medical Group, Inc., 981 F.2d
> 443,

> 446 (9th Cir. 1992); Penrod Drnilling Corp. v. Granite State Ins. Co., 764
p- )
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Supp. 1146, 1147 (S.D. [*15] Tex. 1990). But federal courts agree thar,
following the 1988 amendments to @ 1447(c), it is now permissible to award
attorney’s fees thereunder without finding bad faith or other improper
motive.

See Mints v. Educational Testing Service, 99 F.3d 1253, 1260 (3d Cir.

1996);

Moore, 981 F.2d at 446; Gray v. New York Life Ins. Co., %06 F. Supp. 628,
631

(N.D. Ala. 1995); Shrader v. Legg Mason Wood Walker, Inc., 880 F. Supp.
366, 6B

(E.D. Pa. 1995); Penrod, 764 F. Supp. at 1147; see also Robert A.
Butterworth v. Q

Chances Casino Cruises, Inc., No. 97-846-CIV-], at *8 (M.D. Fla. | .
1996)(citing Liebig v. Dejoy, 814 F. Supp. 1074 (M.D. Fla. 1993!% N

No
despite the lowening of this standard as regards attorney’s b er @
1447 (c), this Court agrees with other federal courts af
attorney’s fees under @ 1447(c) was not intended to tine, and 15
sull a
matter for the district court’s discretion on a basis. See,
f S
Miranti v. Lee, 3 F.3d 925, 928 (5th Cir. . Gray, 906 F. Supp. &t
631; IMCO
USA, Inc. v. Title Ins. Co. of wmtj)Oza F. Supp. 1322, 1324 (M.D.
Fla.
1990), \&

Although @ 1447(c) ] not contain an express standard to guide
the
district court’s i its discretion thereunder, and although there
is no
one definitive shared by all federal courts, case law—and
specifically
post-198 w-has rather well elucidated the factors to be

iranti, 3 F.3d at 928 (holding that, even following 1988
1

ropriety of the removal continues to be central in determining

&r 1o

impose fees); Gray, 906 F. Supp. at 633-35 (discussing various,
non-exclusive

factors relevant to consideration of fee requests under @ 1447(c)).
Further, 1t

is clear that @ 1447(c) is intended primarily to serve a remedial purpose:
> compensation of all costs incurred by the non-removing party, in

> appropriate

> circumstances. See Shrader, 880 F. Supp. at 368 (ating, inter aba,

> Moore,

> supra, and the legislative history of the 1988 amendments to @ 1447(c));

VVVVYVVVVVVYVVYVYVYVVYVYYVYVVYVVYVVYVVYVVYVYVVYVVYVYVYVYYV VYV Y

=
=
=
=
P
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LAY Chodder ax als Q10599

Sec. 1447, Procedure after removal generally

e (a) In any case removed from a State court, the district court may issue all necessary orders
and process to bring before it all proper parties whether served by process issued by the
State court or otherwise.

« (b} It may require the removing party to file with its clerk copies of all records and
proceedings in such State court or may cause the same to be brought before it by wnit of

certiorari issued to siich State court. 0
-ﬁ(n]hmuﬁuu:nmmldmucmmm:hﬁiufmydﬁfﬂ:tﬂﬂwﬂmﬂ fect matter
jurisdiction must be made within 30 days after the filing of the notice of under
section 1446(a). [fuan}'ﬁmeb:fureﬁnaljudpmlhq:pﬂndnt he di court lacks
subject matter jurisdiction, the case shall be remanded. An order refpanding the case may

- mqmr:pnym:ntuf;uslmﬂsmdmymﬂulmpm&mmcludm :}ffmmmmdasﬂ
'”‘ result of the removz h—tﬂﬂﬁud-mpjr ~mamt StikEte maited by the clerk o

w n B llimi NEDEUDOI DROCEDE-=N ... T /f

e (d) An order remanding a case to the State court frogd winch 1t was removed 15 not
reviewable on appeal or otherwise, except that an ordegfemanding a case to the State court
from which it was removed pursuant to section\[243 of this title shall be reviewable by
appeal or otherwise.

« (c) If after removal the plaintiff secks 0] itional defendants whose joinder would
icti may deny joinder, or permit joinder and remand
the action to the State court. 2

40
I &
N
Q

3
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> Chances

> Casino, at *8 (citing Liebig).

=

> c. Discussion

>

#7  Having considered all of the foregoing, the Court concludes that it is
> appropriate to award the Plaintiff both costs and attorney’s fees in this

> instance based upon the clearly improper purpose for which the Defendant
> [#17]

> Sphere Drake removed this action to this Court. First, immediately upon 0

> removing

> this action, Sphere Drake moved to compel Plamnuff to arbitrate, t

> asking

> this Court to reconsider an issue upon which the state court h

-

> See Dkt. 2 (Sphere Dr:lu: s Metion to Stay and Compel A@mn}. Sphere

% Drake

> requested such relief from this Court even though court had

> ruled on

> such issue in it November 21, 1996, Order; gh the state court

> clearly

> had junsdiction to rule on the marter, 5.C. @ 206 (empowering all

> courts with jurisdiction over actions i g arbitration agreements

falling
under the Convention, including ourts, to enter orders directing
arbitration in accordance with ts); and even though any

BFFOF 10

PAGE 691 O

1 5. Dist. LEXIS 12913, *17

the state courp denying such a request was appealable as of nght

o 'rh: | 7 it
of Appeal, First District, ﬂgﬁﬂﬂi at least upon

this Court, if not before, ﬂﬁ Sphere Drake sought to have this

VVVVVVYVVYVYVYYVYYV

and overturn the entire judg;m:nt entered by the state court, see

14

phere Dirake’s Motion to Vacate State Court Judgment), 'without regard for
the

> [*18] Rooker-Feldman doctrine or any other considerations of our federal

> system. And none of the arguments now presented by Sphere Drake dissuade
> the

> Court from its conclusion that Sphere Drake removed this case for an

> improper

> purpose and that an award of costs and attorney’s fees under @ 1447(c) is

> therefore appropriate.

I | / ' P S S ¥ T "_.-"""r United States
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B mpei

=
> n4 See Dkt. 47 ar 10-11 (Court’s January 12, 1998, Order)(noting
> available
> appeals as of right, both interlocutory and following the entry of
> judgment, by
> which Sphere Drake could have appealed the state court's ruling).
-
> 05 Recall that Sphere Drake asserts it was not yet aware of the entry
> of the
> state court judgment when it removed this action.
> Q‘
b R End Footnotes- - -~ ------~--- O
o .
> %
>[&]"Firss, the Court disagrees with Sphere Drake thar the -@ fees
> under @
> 1447(c) is now only a punitive measure, a sanctio :l.m-:ul.']mt:uu to
> @
> 1447(c) clearly removed the necessity of nf bad faith as
> a
> pre-requisite to the award of fees the , in keeping with the
> Supreme
> Court’s ruling in Alyeska, prowi t.tprr:ss STaturory
= authonzation
> for the award of attorney's r.u:mali}r. the Court disagrees with
> Sphere
> Drake that the standard 6 1447(c) is "unusually vague.” As set forth
(F_?"b- =.bm*r:""-
. }fm—pirt b, - case la vides ample guideposts to inform the Court's
," ""'"". }txtmsenim under @ 1447(c).

:ir| Fur:heré disagrees on several points with Sphere Dirake's

.‘-'-':hat
> of

on of an abstention doctrine), the awarding of fees under @

semand depends upon the exercise of discretion (e.g., in cases

uld have the effect of chilling a party’s artempts to exercise its legal
rights. The first two points go to assumptions inherent in this assertion;
; :::rd to the overall premuse. First, the Court disagrees that application

; m-Fddmn doctrine is purely a matter of discretion. As explained in
: g:urt‘s prior Order, the doctrine is based directly on negative inference
z E:Tmre federal court junsdictional statutes, 28 US.C. @@ 1257 & 1331.
> Thus
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> Roocker-Feldman is qualitatively different from other kinds of

> non-statutory

> abstention; the conclusion that the doctrine applies is substantially more
> akin

> to a ruling that [*20] subject matter jurisdiction is lacking. Second,

> the

> Court would take issue with the implication that removal of this action
provided

the only msans by which Sphere Drake could exercise its asserted rights

e SQ
the Convention. As noted above, the state court had concurrent

jurisdiction to

order arbitration under the Convention; Sphere Drake expressly

of the .
state court that it order arbitration pursuant to the Convenn

state

court considered and denied such request; and that mh@v appealable

as of

right to the Florida District Court of Appeal. Th @:e Drake’s
removal to

this Court is not properly characterized as
It

could not assert otherwise; rather, its

relitigate 3 matter already cons
Drake's

to assert a nght

was clearly an attempt to
ided, [Lastly, as to Sphere

the Court would agree that

PAGE 692

5. Dist. LEXIS 12913, *20
is one poten of @ 1447(c). As stated by the District Court in
Gray,

906 F. Su , that effect is, ar least in part, exactly whar Congress

I removing Defendants should make an intelligent, honest nsk
ssegsaient, following studied consideration of the law, [*21] before
=fledively removing an action to a federal distner cournt or nisk the
mposition of costs, including artorney’s fees?” )

VVVVVYVVVYVVYVVYVVYVYVVYVVYVVVYVVYVVYYVVYVVYVYVYVYVVYYY

3 1
IV. Plunuff's Request for a Heaning

In her motion, Plaintiff requests that the Court set a hearing before
the
Magistrate Judge for purposes of determining the amount of any award under
@
1447(c). In accordance with the general practice of this Distnict with
regard to
motions for costs and attorney’s fees, see Rule 4.18, Local Rules, Middle
District of Florida ("All claims for costs or attorney’s fees . . . shall

-
>
-
-
-
-
-
-
>
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> be

> asserted by separate motion or petition . . . .%), the Court will deny the

> request for a hearing and instead decide the amount of costs and fees to

> which

> Plainuiff is entitled on the basis of written submissions filed in

> accordance

> with the following: Plainuff's wnitten submissions thereon shall be filed

> by

> July 13, 1998; Defendant’s response thereto shall be filed within the

> standard

> response time provided by the Federal and Local Rules. Each party’s

> written Q‘
> submission should be in the form of a memorandum, with citations
authority .
where appropriate, to which are appended necessary support) tiary
materials, including [*22] affidavits, erc.

Upon consideration therect, it 15 hereby ORD &
1. Planuff’s Motion for Attorney’s Fees, ﬂQ@' 48) is GRANTED.

2. Plaintiff shall file her written mlm';@;ming forth the amount
of

fees and costs sought on or before 1998.

VVVYVVVYVVYVVYVYVYYVY

3, Defendant Sphere Drake e its response to Plaintiff’s

> wntten

> submussion within the response time provided by the Federal and
> Local

> Raules. 4

>

> 4, There wi other submussions on this issue (whether by

> response,

> reply, {}bj@ motion to strike, etc.) except as expressly authonzed

> in

*
> writd the Court.
-

> AND ORDERED, ar Jacksonville, Florida, this 24th day of June,
R EF‘;E
fsf
RALPH W. NIMMONS, JR.

UNITED STATES DISTRICT JUDGE

VYV VVYVYVY
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LF Cloale au oy O 0CLPR
Sec. 133). Federal question

The district courts shall have original junsdiction of all civil actions arising under the Constitution,
laws, or treaties of the United States.

7
/Qu . ‘J}ﬁ" ©,
OQ‘
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