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TO nIS~IIS ~ 'l'EE RESPO:~DEN1" S 
C0UNTERCLl,UIS AND ;':':)':;.'IOI)1 ?OR 
Su'MNA RY JUDGMEN'I' OF CONF IP,,·jAT!ON 

This matter was first brought before this Cour t on ]~uc.i 
11 

NSU .~uto Union Aktiengesellschaft I s Petition for Confirmation 

of a Foreign Arbitral Award , under the Conventic~ on the Recog -

nition and Enforcem~!1t of Foreign r.rbitra J P.\o-:a~ds as codified in 

9 U.S.C . 5 201 ct seq . 

While the: proce"lure of confi=ation is rela tively straigh,,-

fon-Iard , the convoluted ?1:ocedura:!. history of this litigation re-

quires some recitation . 

The early factual situation is comple t.ely described in 

Overseas t-1otors, I nc . v . Import fvioto~s, c t 2. 1 ._, 375 F . S1.!,[)p . 49 9 

(E . D. Nich. 1971J.) . In 19G8, Overseas " nterc d i nto a n impc ~·tcr 

contract ",ith NSU , the prcdccc:::sor of 1\N.;U, unc~':o r \'lhich the 

plaintiff ",ould be the excl.usive cJistr i.butor of !'lSU <lllto!l1obilc:s 

in u ten state area . Thereafter I O'lc=r!:.:e.::.s cU;:l,t'.laincu. t:hn.t it 

could not. obtain cars or SP<lr.02 par~ s ill <lcc o !:da ncc \"} .L~~-:h the contract, 

Y ]lel'c ina ftC!r " lINIIU" . 
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CJlollleratc:! and thut the lat l:er J.-ufused tu tJivc Oversea!;; Clll Aucli 

na ture::; Oversea::: I howe v e r I T'0l:cciveti all i_he::;~ ! action~ az an anti-

trust conspiracy ~" ihich had r hv Oflo..! objc.c..:tivc , the cl i:·ninat. ion of 

Uve~seaS' d istributorship . 

In Se pt",mber , 1971, the relationship h et:\·Jeen Oversca::; and 

ANAU had ullnost broken dOlvn u l thc.ugh O,·erseas ' ·.'as , ul: that time, 

still trying to obtuin u Porche-Aud i frul1chi "2 . Overs",,,s abundoned 

that effQrt, obtained u Fiat dealership u nd then ins'citute d a n 

antitrust la·,ys uit against Al-lIlU and oth e r d cofendants. Count I of 

the Ovcors coas' compluint alleged a Shcor r.lan 1\ct. Secticn 1 violution ; • Count II 'vas a claim of violu tion of § 7 of t1'.e Claytor. Act a nd 

Count III was u claim of u violation of 15 U. S.C. § 122? which 

uuthorizes an automobile dealer to sue ·a manufucturer for l1is 

failure to act in good faith in complying with o r terminating a 

franchise agreement . 

Shortly after comme nc ement of the antitrust action , ANAU 

, 
notified Overseus that it intended to submit its g rievanccos teo 

arbitration pursuant to the l a nguage o f the contract . Overseas 

• obj ect ed to such proceedings and moved for a stay of arbitrution 

procee dings . The Court denied tha t motion . On November 24, 1972 , 

1\NAU filed a complaint for declaratory relief \-lith the arbitration 

court in Zurich , Swi.tzerlund asking it to declare 10hut ilNAU hud 

not breached its con):ract Ivith Over :;eas . ANAU' s complaint was 

upparentl'Y predicated entirely on a breach of contr.uct defense 

theory; it was not uttcmpting to obtain dec l arutor.y relicf r egarding 

a~y antitrust violution . 

- 2 -
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Overse"s refuGed to particip,,(:e in the urbit"" ti on proceed-

i1l95 although it had proper notice of t .lI e lll. Tile, Court (' i. <1 not 

orc1t!r Overs.eas to arbitr~tc.:, ulU10u<j1t prcsum~lhi.y it. CGuld jl:::.ve dC:~'ll-:! 

so under §206 of the chapter implementing t:h e ConvO'ntion o n -(;h", 

Recognition and I::nforcement o.f Foreign l\\Varc15 . 

The arbitration proceedings ,,'ere conductc,d and the arbitra-

tion court filed its decision on Hay 2~ , 1973, mak ing ;F.j.ndings of' 

fact and la\V and ho:.ndin·9 elm"n a judgment in fa\'o,: of J\"'-'\U . 

On July 5 , 1973 , the trial in the antitrust case before 

u. S . District Judge John Feikens commenced . The defendants ex-

tracted 35 findings of fact from the arbitr"ti.('Cl decision and 

• moved that as "uch finding" Here relevant to the antitrust action 

that they be considered binding as collateral e stoppe l. The Cou~·t 

took that motion unde r advisement and proceeded "ith plain·tiff' s 

proofs . At the conclusion of plaintiff ' s case the defendants 

moved for a directed verdict. In an opinion reported at 375 F . 

Supp. 499 , the court considers and decides both the motion in 

limine regarding applic"tion of collateral estoppel to the ar-

bitration panel findings and the motion for a directed verdict . 
....t... . e,. ,:0 1, " , I~ ~' ( 

Judge Feikens first distinguishes collatera l estoppel from • other res judicata concepts such uS bar or merger and states the 

five basic requireme nts for collateral estoppel . lIe finds that 

four of the five requirements are clearly est"blished and that 
.'-

although there is not exact ident ity of parties (i.e., some of 

the defendants Here 'not parties to the urbitrul:ion), the doctrine 

of mutuality of estoppel ],as been discredited "nd reject.ed by the 

fcdera l courts und conseCJuently all the defendant" " muy properly 

benefit from uny estoppel arising out of the arb.i.trulion . " 375 

F . Supp . 511-512 . 

- 3 -
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Overseas refused to participate in the Cl rb itJ:"u tion p roceed-

in9 S although it hilU proper notice! uf t_hem . 'l'!t0. Cmlrt: c'Lcl not 

order Over!;eas to arbitr~tc , although p r csumalJly it. could llave clC,-ll.! 

so under §206 of the chapter implcmenting t .h e Convention on \:h'" 

Recogni tion and Enforcement o .f For.e i gn bward::; . 

The arbitration p roceedings were conduct,-,d and the urbitra-

tion court filed its decision on Hay 2~ , 197 3 , lnaking findings of 

fact and law and handing c1O\~n u judgment in favo~: of l ,NAU . 

On July 5 , 1973, the trial in the antitrust case 0efore 

U. S . District Judge John Feikens commenced . The defendants e x-

tracte d 35 findings of fact from the arbitratic.'fl dec is i on and 

• moved that as such findin9s \-Jere relevant to the antitrust action 

that they be considered binuing as collateral estoppel. The Cou~· t 

took that motion unde r advisement a nd proceede d \~ith plain·tiff ' s 

proofs. At the conclusion of plaintiff's cas e the defendant s 

moved for a directed verdict . In an opi nion reported at 37;; 1:" . 

Supp . 499 , the court considers and decides both the motion in 

limine regarding app lication of collate ral estoppel to the er-

bitrat ion panel findings and the motion for a u irected verdict. 

• Judge Feikens first dis ti ng uishes collatera l estoppe l from 

othe r res judicata concepts such as bar or merger a nd states the 

five bas ic requirements for collateral estoppel. lie finds that 

four of the five requirements a r e clearly established and that 
,' -

although there is not e xact iuentity of p arties (Le. , some of 

the defendants \'Jere 'not parties to the arbitration) , the doctrine 

of mutual ity of estoppel h as been discredited and rejected by the 

fede ral courts and consequently al l the defencl:lnt,; " may properly 

b e nefit from any estoppel arising out of the arbitrat:ion ." 375 

F. SUpp . 511 - 512 . 
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The only uefense to apl'lic;,.i: ion of coll"tera l estop!>el of 

the arbitration findings \.'hic 'n Lh(· courl. lJi: )ir:'v" c d had S""1.l.8 r..crit 

'ant i trust issu'2!J \V'hich t.h.e ariJi er.:l t 1.:1.1 <.:0111: l: \\'a:::; inCOlillJetent to 

adjudicate ." 375 F . Su?p . 

The court noted the g e neral prinr:il,le t "at clai.ms ;,ris ing 

under the ant i trus t laws ;,re within th" exe}u>,ive jurisdic·t.ion 

of the federal courts , . and not subject to 2rbit .:'a tion . He "hen 

states : 

fi ns this court has prev iously deterrlined , the 
questions submittcc.l to the Zur ich c ourt of 
arbitration were not in the llature of anti­
trust claims . That cai..1se of action \'JaS bot­
t omed on contrac~t., and in the abs8nce of al­
legations that ti1C con"raet. itself ,"as in­
trinsically violative of the antitrus ';: laws , 
such a ction s are not preempted by this coures 
exclusive jurisdic tion over them. Conversely 
an adverse judgment in that case is no bar to 
maintenance of antitrust claims arising ou t of 
the sam~ ~ransaction . 

'£he far mor e di!'fieult question no,.: ))efore 
the court is t he extent to "lhich issue p r e ­
clus ion through collateral estoppel must also 
be limited in antitrust s uits in order to prc ­
serve a viable policy of pre-emption . It i s 
one thing to conclude that because the arhitr a ­
tion was based on a different cause of action 
and performed a distinct and l egitimate function 
it ",as a pro?er proceeding , which could not be 
stayed and "Ihich resulted in a valid , binding 
judgmen t . It is quite another to conclude 
that the arbitrato r ' s decision must be given 
collateral as \'Jell as direct effect so as to 
prcde"termine in some measure the result of 
this separate antitrust suit. " Id . at 518 . 
(Emphasis suppli ed) . 

The cour t then considered various ap?roaches and policy considera -

tions to limiting the applic;, ·tion of collateral. estoppel and con-

cluded that : 

'''l'he line bet"leen foreclosalJle and non­
foreclosable issues represents a balancin<] 
of these i.nterests a nd it: is in Lh0' nature 
of any balanc:in,r lest that it relics heavily 

- .j -
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u pon the par ticula r fact:; of each ""se . Sti ,,1 , 
the s t an(l<ll:d of foreclosilb i lity iz liJ:ely il. 
most Cilses to closely ilpproxima~e a ::; tanda",l 
of centrality (sic) . 

**i .. ** 

Converse l y , '''here' th~)rior deci,,;;?n j" not. 
intimatelY find inextricablv bound. up \-lith t.hp. 
c e ntra l i ssues in i.:he antitrust case, but merely 
.dntermines m~tters of f.J.ct and law \o}hich are 
incidental to the antitrust claim , the prior 
adjudication o ught to be a ccorded effect as 
res judicata ." (Emphasis added). 
Id . at 522 . 

In identifying the foreclosable issues in this case , J ... ,c.ge F e ikens 

established. three categories of f ind ings of the .,rbitrat i on panel: 

(1) findings of the court of a rbitr ation tha t for a variety of 

r easons ' ot.<1e r than the public interest were cor.sidere<1 inappropri-

ate for estoppel ; (2) findings too intimately connected Hi 'ch t ,he 

c entral issues of this case to pennit an estoppel; anel (3 ) filOd-

ings to doctri~e o f collater a l estoppe l can be applied. 

wit hout offense to the public interest . Only the l atter group 

was c onsidered to be binding in the a ntitrust action . 

The court the n turned to defendent ' s motion fo r directed 

verdict and h eld that b ased on the binding f indings of fact and 

the evidence presented in p l aintiff ' s case, the plaintiff had 

totally failed to make a prima facie case of antitrust conspiracy 

on any of the counts of the comp l aint . Judge Feikens ' conc l uding 
,'-

remarks a r e significant. He stated : 

"The ,overwhelming reality ",hich emerges 
from the many weeks of testimony and the 
hundreds of exhibits in this case is the 
total fililure of the plilintiff to even 
a ddress many of the central questions rais e d 
by the law it has invoked , and i ts complete 
lack of concrete evidence as to those cle­
ments ",i th \'Ihich i. t has concerned itself . 
As to Counts I and II , plaintiff hilS fun­
damentally misconceived the nature of i.ts 

" - OJ -
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I' 

cause of action. 

'The attempt is frequently ma de, ",ith 
r.cepc ct::. to the C.;1ses involvir,q term i na ­
tion of dealerships, to clnClloy the u.nti­
trust acts as a policing measure . Host , 
if not all, of the cases i , .volving such 
terminations contCiiD, indel~ c1 are b,:u~;ec. 

~pon, allegatio~s Buch uS ONe have before 
us. Usually the ~cts are such as to 
conceivably come '"ithin the ambit of state 
laws relating to what He may term gen­
erically unfair competitio~ (lack 0:: 
proper notice of termination , pirating 
of employees , taking over fa~ored accoents, 
and similar activities) . But the a~ti­
trust acts do not purport to formulate a 
code of business morality. They are not 
tablets of stone for the conduct of ~usi­
ness generally . They are directe~ at one 
aspect of business life and one only: the 
preservation of f r ee competition . ' B & B 
Oil & Chemical Co . v . Franklin Oil Corp . 
293 F .Supp . 1313 , 1317 (E . D. Hich . 1968).' 
[Judge Talbot Smith] . . 

The antitrust laws are simply not a high­
powered version of the l aws relating to breach 
of contract, to be used whenever one is possessed 
of a particularly passionate grievance growing out 
of a business rel~tionship. In Cou~t III plain­
tiff has stated a claim vlhich more closely approxi ­
mates the nature of its proofs, but it has failed 
to translate Hersonal indignation into objective 
evidence." g 

The German conglomerate having won on the antitrust case, then 

presented Overseas with the arbitration judgment and award for 

costs (arbitration costs ,"as the only money element of the arbitra-

tion since it was essentially for declaratory judgment) . Overseas 

refused to honor that judgment and Audi NSU Auto Union then filed 

the present petitio~ for confirmation of the foreign arbitral 

award . Defendant's ,Motion to Dismiss was denied by this Court 

which found it had jurisdiction over this matter . Petitioners 

1I Judge Feikens ' decision Has affirmed by the Sixth Circuit, 
519 F.2d 119 (1975) , cert . den. 96 S . Ct . 395 (1975) . 

- 6 -
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have now moved to confirm the uward and judg:r.e nt, dismissing 

r espondent ' s c0ltnte rcl:.tims i.l.nd affirn~tivc defcnscs _ 

1. 

nesoonden l ... ' s COtl:1tcrclaims 

1' • • 

The peti tioner c ontends that counterclaims are clearly irn-

proper in a confirmation p r oceeding . It supports its cont ention 

pr imarily by referenc e to Section G of Cha pter 1 of the Ar bitra-

t i on Act, (9 U. S. C. §6 ) which requires that: 

" a ny a p p lication to the court '. • . shaLi. be 
made and h eard i n the manner provided by law 
f o r the maki ng and hearing of motions • . ." 

Sinc e a counterclaim may not be interposed in a motion proceeding 

o r i n a response t o a motion , the petitione r argues that c ounter-

claims are precluded in th~s action . 

The r espondent , Overseas , strenuously a rgue s that 9 U. S . C . 

§ 6 i s i napplicable to the Convention for Enforcement of Foreign 

Arbitra l Awards. I ndeed , i t argues that "confirmation of a 

f oreign. award in t h e united States is l imite d to t he f our c orners 

of Chapter 2 of the Arbitration Act , 9 U.S . C. §201 et seq . " 

The Court notes that 9 U. S . C. §208 states that : 

"Chapt~<;: 1 applies to actions and pro­
ceedings brought under this chapter to the 
extent that chapter is not in conflict with 
this chapter or the Convention as rutifi",d 
by the United States . " 

Therefore Chapter 1 , i ncluding the motion pructice described uOove, 

is upplicable unless clea rly in conflict '-lith the Convention . 

Respondent ulludes to statements by ~Jc~lahon in the Journal of 

Haritime L",. and Commerce to support such a proposition, but Vlhen 

- 7 -
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read in con'text it is clear that ~!c['lahon "las rcfel-ring to the 

Rl-"La Q;: '-11'" :)."''' ber",,,,, ",h e convention '-las r"tificd by thE! United 

States . Fur thermore this article does not prc!..>~nt. ~uEficient: 

~'.uthority to conviz:1ce the Court that: there i;. a clear co~fJ.ict 

'"ith the Convention. 

E'Jen i f the Court were to look past the petiti oner's §6 

motion procedure a r gument, it is clear that counterclaims are 

inappropriate in a con f irmation proceeding . Such an action is 

a pos t-judgment enforcement p r oceeding . It is not an o riginal 

action. Tne petition which commences such an a ction is not equiva-

• lent to a compla int which begins a new action . A rough analogy 

could be made to a post-judgment gar nishment action after the 

defendant defaults on a contractua l debt . The defendant c annot 

rais e counterc laims £!l the merits during garnishments mot i ons . 

His time for that has come and gone . Such is the case here . 

All ied Garment lvorker' s Unions v . Leonard l\orkman, Civ . No. 

73-1601 (S . D. N.Y., filed August 21 , 1973), cited by th e petitioner 

is on point . Al though that case involved a non-foreign award, such 

a distinction is irrelevant s ince 9 U.S.C . §6 is now as applicab l e 

• to foreign awa rds as to loca l awards. The court in that case held 

that counterclaims are not properly interposable in a confirmation 

proceed i ng . 

.'- B. 

Res Judicata Imoact on Counterclaims 

The parties disagree as to the proper interpretation of the 

court 0 s ruling in Overseas , supra , on the collateral es toppal 

effect of certain findings of fact by the arbitration court . It 

is important to keep in mind the trial court 0 s position while con-

Foidering those prior findings . I t ",as only concerned ,,,hE!ther the 

- 8 - , 
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! arbitration court's finding:; ,;ou ld have collutcral cstoppcl cffec t 

on it5 i\nti tr\l~.t Buit , be<.:ilu!:;c of the peculiarly fc:dc ':al character. 

<.d;' !;uch litigation. Bilt [or the nature of tl:c proct.!ed i...ngs, i-:.:. 'I..::> 

clear t:h.:lt the trial court \V'o'.lld have accorded collatbral cstoppe;. 

ef:fect to the arbitrat.ion court ' s findings. ~;e£ 3'75 F .. Supp . at 

509 - 518 . At this stage of the litigation , ho"ever , the court is 

. not merely concerned with the collateral estoppel effect of the 

arbitration court , but also \-,ith the collate ral estoppel effec·t 

of the trial court decision in Overseas, supra . ~herefore, ·i..:o 

the extent that any counterclaims are based on an antitrust cause 

of action t hey are barred by the decision in Overseas , s'~p::-2. . 

That theory was fully litigated by the respondent and it lost . 

To the extent that any counterclaim i s based on t he Hritten con-

tract b e tween the parties , the decision in Overseas , supra , i s 

• clear that the arbitra·tion decision operates as a b ar to further 

• 

litigation . The fact that it v,as rencered in a defuult judgment 

is not relevant a 's the court in Overseas , supra , noted : 

"The decision of the Zuric h court of arbitra­
tion meets both preconditions for the use of a 
default judgment as collateral estoppel . It 
appears from an examination of the complaint 
and the arbitrator's opinion that the findings 
made therein do relate to matters raised in 
the complaint. They "' ere formally put in issue 
and properly beforc the tribunal ; decision on 
them was within the scope of that proceeding 
as defined by the complaint . Plaintiff also 
had a ' ful l and fair opportunity to argue [its] 
version .of the facts' before the court of ar­
bitration . The possibile inconvenience of liti­
gating in that forum is outweighed by its volun­
tarily a~sumed contractual obligation to do so 
in the even·t of a dispute . Although plaintiff 
has consistently denicd any intention to pur-
sue its contractual remedies for ANAU ' s alleged 
breach , and thus might ordinarily have had little 
incentive to contcst ANAU ' s claim of no liability 
under the contract , it is undenied that the ar­
bitrution was a proper proceeding for the de­
termina tion of contractual rights and liabilities . " 

- 9 -
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Concededly the doctrine of res judica ta as u complete ~a r to suc~ 

quasi-contract claims is in(\pplic~ble here iHi l:,'i-lerc \·;as not cam-

plete' identity of parties. nowev~r as noted cJ.bovf=: , the aoctrinc 

of collatc!:'al estoppel is appli-::C!ble and the :::i:;uill;.:.i~ ..:.'£ t:h~ 

:J.rbitration court and the -trial court in the ant.i.t:ct:.r:t cz.sc are 

binding on the respondent on any future action in ?uTsuit of these 

"counterclaims .. " 

As the Court concludes that such counterclaims are bnproperly 

interposed in this action , the petitioner ' s motion to dismiss the 

counterclaims is hereby granted • 

II. 

Notion to Dismiss Respondent ' s Affirmative 
Defenses and Confirm the Foreign Arbitral Award . 

Section 207 of Title 9 states: 

"within three years after an arbitrnl award· 
falling under the Convention is made , any 
party to the arbitration may apply to any 
court having jurisdiction under this chapter 
for an order confirming the award as against 
any other party to the arbitration . The court 
shall confirm the a"ard unless it finds or.", of 
the grounds for refusa l or deferral of recogni­
tion or enforcement of the award specified in 
the said Convention. (Emphasis added) . 

Aside from such an application , the proponent of the award must also 

supply the duly authenticated original award or a duly certified 

copy and supply the original arbitration agreement or a certified 
.. -

copy, and a translation of each, if appropriate . (Art. IV of the 

, 
Conven t:i.cn) . 

ItHaving done that, recognition and enforce­
ment of the award follows unless the opposing 
party establishes one of the five specified 
defenses or the competent authority , on its 
own motion or the motion of the defense, finds 
one of the two additiona l disabilities . L. 
Quigley, Conve nt "ion on Foreian Arbitrnl l\'vards, 
58 A.B.A . J. 821 , 824-25 . (August, 1972). 

- 10 -

 
United States 
Page 11 of 22

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



These affirmative defcn!'3e~ are listed in Art~cl.c v OI t..ll~ \"...Ul1VC::U-

tion (9 u . s . C.~. §201, 1976 cum. supp .). 

Thus , it is seen tlLu.t ,-ih~I1 the fc\" pr::(:onuit.ions :.:J.re !TIct. , ~n 

order of confirmation rilust be entered by t~8 COL::ct ui11css the rc-

~ponc1ent can estab ' ish one of the listed dc":er.!3(~~ It feilows that 

if this Court finds respondent I s affirraat.ive de ienses- here !iL'.lst be 

9.is:nissed , then it must also confirm the foreign u:cbit!:'al award .. 

Under the circumstances, each affirmative defense must be consid-

ered separately . 

The respondent, however , contends that as this matter is 

entitled a motion for summary judgment, and as he has prof=erea 

• counteraffidavits relating to the affirmative defenses raised, 

that questions of fact are raised which call for a trial and re-

spondent demands a jury trial. 

The respondent again misapprehends the entire natuL'e of a 

proceeding for confirmation, of a foreign arbitral award. It is 

not an original action . And although "the implementing legislat,ion 

prescribed a summary procedure in the nature of federal motion 

practice to expedite petitions for confirmations of foreign arbitral 

awards," Imperial Eth.l:pian Government v . Baruch-Foster Corp ., 535 

• F . 2d 334 (5th cir. 1976 ), it is not the absolute equ ivalent of a 

motion for summary judgment under the Federal Ru l es of Civil Pro -

c edure .. As is clearly stated in Imceria l Ethiopian , suora , 119 

U.S.C. §207 mandates that 'the court shall confirm the a,,,erd un-

less it ' finds one ~f the grounds for refusal or deferral of recog-

.' 
nition or enforcement of the award specified in the said Conven-

tion.· The burden of proof is on the party defending against 

enforcemen t . " 535 F . 2d at 336 . The goal of the Convention ' -las 

to encourage recognition and enforcement of international arbitra -

tion agreemer.ts , not deter them. ld . 

- 11 -
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To accept the respondent':; contention would mean that s uch 

confirma tion p roccecling s mus ~ be s et f or trial fo r j u ry f ind irlg s 

of fact . Yet it is clear from t he context of t h e Jcf:ense :; set 

forth in Article V of the Convention that they .:i re prir.·3 riJ:{ ieg al 

in nature . lIgain the Court must repeat that this :;'s n u t: in t.~c 

112.ture of an original action, but rather a post-juc g mer:t en £orce-

me:lt proceeding . The Court finds no authority =or a jury trial 

in such a procecding ; it would appear that the only de[",r:se v,hich 

might raise questions of fact is ,,,hether proper notice of the ar-

bitration proceedings was g i ven and an evidentiary hearir.g could 

• be s cheduled for such a limited factua l finding if i 1: '·'erc disputed . 

A. 

First Affirmative Defense 

Respondent ' s first affirmative defense i s that it did not 

r ece i ve proper notice of the arbitration procee ding , specifically 

the arbitration proceedings relating to the Supplementa l Award 

and never r eceived a copy of sa id award . I t i s clear that respon-

d ent r e c eived proper notice of the original arbitration proceedings ; 

indeed the respondent att empted to stey them . Therefore any a llu-

• sion to improper notice of the main proceedings is totally frivolous . 

with r espect to its contention that it never received notice 

o f the supplementary procee ding s or a \.,.. a rd , he supports this \"i th an 

affidavit of Ondred- Demrovsky , an office r of the r e s pondent ,,,ho 

avers that he never ! r e c e i ved notice of the h e aring or the avlard . 

The petitioner attaches a verifi e d copy of a trans mittal from 

Dr. Heinrich Stutz , Se cretary of the arbitration p a nel, to the 

effect that no tice o f the supplemental "",,,arCl \-las serve d on Overseas 

on July 23 , 1973 . 
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To accept the respondent I:::; contention \,o.'oulc1 mean that such 

confirmation proceedings rnus~ be set for t.ria l .for jury findings 

of fact . Yct it is clear from tr.e context cf the Jefcns es set 

forth in Article V of t:he Convention tha.t i.:h(~y are .l::n:irr'3ri1'{ i.egal 

in nature. Again the Court must repeat that this ::"5 nc.·t in t .hc 

Ilc_ture of an original action , but rather a post-jucgmel,t enforcc -

me;'!t proceeding. The Court finds no authority ~or a j'lry trial 

in such a proceeding; it would appear that the only de[ense Vlhich 

I:Iight !Caise questions of fact is ,ohether proper notice of the ar-

bit!Cation p!Coceedings was given and an evidentiary hearing could 

• be scheduled fo r s uch a limited factua l finding if H: vle r e d isputed . 

A. 

First Affirmative Defense 

Respondent's first affirmative defense is that it did not 

receive proper notic e of t he arbitration p!Coceeding , specifically 

the arbitration proceedings relating to the Supplemental Award 

and never received a copy of said award . It is c l ear that respon-

d e nt received proper notice of the ori ginal arbitration proceedings ; 

indeed the respondent attempted to stay th~" . Therefore any allu-

• s i on to improper notice of the main proceedings is tota lly frivolous. 

with respect to its contention that it never received notice 

of the supplementary proceedings or award , he supports this Vli th an 

affidavit of Ondred- Demrovsky . an officer of the respondent who 

avers that he never : received notice of the hearing or the aHard . 

The petitioner attaches a verified copy of a transmittal from 

Dr . Heinrich Stutz , Secretary of the arbitration panel , to the 

cffect that notice of the supplemental a,oard Vias served on Overseas 

on July 23, 1973 . 

- 12 -
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Petitioner does not stat e that notice of the supplemental 

hearing Vias given to the !:espond"nt, but it is clear from ti1e 

nature of the supplCo"'nent.al proc~ed.ing . 'that. lack of ::;uch notice 

is not a fatal defect. The ';U~)p:;'"," ,ental proceeding only r elateu 

to the determi!latio::l whether t:,e ;:-c.ti tioner hau puid 00 , oeD Swiss 

francs to the arbitration panel to cove): arbitratio:1 costs , to 

ensure it could validly be awarded costs . Sach informatio n and t ,h", 

resulting determination was solely within the pClrview of t he Swiss 

arbitration panel and the petitioner, and the respondent ' s lack of 

notice of that matter does not constitute a lack of d ue process 

to create an affirmative defense to confirmation . • Moreover, it is c l ear that in the original a~lard of May 24, 

1973 (which respondent clearly received) , it was notified that the 

60,000 Swiss francs e l ement of costs would be f inal i zed upon pay-

ment by petitioner to the arbitration pane l . 

For all of the above r easons the Court holds that respondent 's 

first affirmative defense is without merit a nd must be d ismissed . 

B. 

Second Affirmative Defense 

• The r espondent conte nds that t he arbitration panel ' s award 

of 92,838 . 40 Swiss francs a t the exchange rate at date of judgment 

is in c ontr avention of Art i cle III of the Convention , 9 u.s .c. 

§201. 
,'-

First it is noted that such a defense is not among the affirma-

tive deJrenses listed in Article V of the Convention "lhich can defeat 

confirmation. But more importantly, again the respondent completely 

misapprehends the significance of that provision . 

Article III of the Convention states that , 

- 13 -
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• 

• 

"Ea ch Con trac ting Sta te !;h" 11 recog r. ize 
arbitra l ilwa r~z as binding and enforce 
th em in nccord~ncc with the TU],C S of pro ­
coc1ur.o of l:h c t f.! T.' r. itory Wrt 2!'(...! the! (,wa r d 
is relied upon , under the c0nditions 
laid do\"n in i:he followi:1S; c.lr;:ic:lc5 . 
'J.'hcrc ~hull not De i.m-:"o~ed :-i 1.1..'bs 1_0 D.:;i::!.!1..Y.. 
morc' onCl:OU5 f:.9.r:-diti<?Ds CT:- "\;; ( t~ ~.r_ . '!::...':!_s o~_ 

charges on [-'he TCCOS:1 i t:. i c.: !"\ 'J r c .. f c :.: c ::: £,102 " t 
of C!..~bi tra 1 a\"arc1~.-! .. 'J \·,h ich 1-:11 i.-: C:or. v el1 tior. 
applies than are jt:1")oserl or. the r. e,;oan itj o:1. 
01:' enforcement of dG;.;~stic :-orb; t ral ~YI.? :r-d5 . 

(Emphasis added) . 

Article III clearly states that the court confirming a foreign ar-

b itratio n award cannot impose highe r fees or more onerous condi ·cions 

o n the enforcement of such a judgment than on a dornes tic award . It 

does not apply nor is it at all relevant to the costs awardeu by 

t he foreign arbitration pane l . Clearly the Convention does not 

require that the costs of arbitration be identica l in every con-

tracting state . 

It is not within the confirming court's prerogative to 

question the amount of co::ts a ..... a r ded by t :le arbitration court and 

this Court declines to do so . The refore r espondent 's second 

affirmative d efense is also dismissed . 

C. 

Third Affirmative Defense 

Respondent contends that the a ward deals with a difference 

b e t ween the parties "not conternpla t e d by or not falling within 

the terms of the s~mission to arbitration , or it contains decisions 

on matters beyond t~e s cope of s ubmission to arbitrat ion " 

Article V (1) (c) of the Convention . Responcent supports this with 

the conte ntion that "the court of arbitration based its cecision 

in part on antitrust claims . " 
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This is entirely without merit . The qU0stion \·:as submitted 

previously determined, the qu~stions submitted to th~ 2urich court 

of arbitration ':.'cre !lot in ::ht.:: naf:ure 0::' untitruzt. cliJ.ims. It 375 

~' . Supp. at 518. 7his deci5ion ",as not contested in the Court of 

A~pea1s and shall be followed here . Respondent's statutory con-

st.ructl.on argument contained in that defense statement is ent.irf!ly 

without merit . Therefore , respondent's third affirmative defense 

is hereby dismissed . 

D . 

• Fourth Affinuative Defense 

Respondent c l aims that ·the award and supplemental award deal 

with a difference not contemplated by or not falling within the 

terms of the submission to arbitr ation, b ecause petitioners sought 

a declaratory judgment. Again responden t misapprehends the nature 

of the defense it seeks to interpose . It confuses proceduxe with 

substance. A dec l aratory judgment is merely the procedure for 

d eciding the SUbstantive claim; the defen ding party co~~ences the 

action and as s uch is not in a position to seek damages but merely 

• ward off or protect itself from potential damages . Hmvever the 

substance of the arbitration action was clearly contractual. in 

nature and such disputes a r e clearly ",ithin §16 of the Agreement , 

which provides, in"part, that "all disputes , controversies or 

differe nces '''hich m~y arise out of . . this contract . . . shall 

be decided finally and binding by a court of arbi tra tion . " 

It is generally held that this defense to enforcement of a foreign 

award must be construed narrmvly and respondent must overCOme "a 

powerful presumption tha·t the arbitral body acted within its pm"ers ." 

- 15 -
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• 

• 

PC"lrsons & \·1hittemo r0. Ove r seas Co. v. Societe Gen0.ru,lc (10 L ' Industrie 

d u Puoier (R'IKl'l\l. .. 508 F.2d 969 , 976 ( 2d Cir. 1 9 7 /,) . 

For -these reasons r espondent I s fou rth uffirmat.ivc d'2 fense 

must also be dismis s ed . 

E . 
Fifth I\ffirmative Defense 

Again respondent contends that the subject matter of the 

arbitration iz not capable of settlement by arbitration because 

it contained antitrust issues . Again the Court emphasizes that 

on l y respondent perceives it to be so. The petitioner's action 

was based solely on contractual differences as stated in its 

complaint to the Arbitration Court . The trial court in respondent's 

antitrust case again held that the arbitration proceeding did not 

involve antitrust issues. Certainly some of the factua l findings 

were common to both the contractual dispute and the antitrust 

claim. But that does not nake the form e r "not capable of settl e -

ment by arbitration." Again quot;ing from Judge Feikens' opinion: 

" . the questions submitted to the Zurich 
court of arbitration \'/ere not in the nature 
of antitrust claims . That cause of action 
was bottomed on contract, and in the absence 
of alle gations that the contract itse lf \~as 
intrinsically violative of the antitrust laws 
such a ctions are not preemotcd by this Court's 
exclus ive authority over them ." 375 F .Supp. 
at 518. (Emphasis added) . 

Therefore respondent's fifth affirmative defens e is a l s o dismissed 
,'-

as without merit. 

F . 

Sixth I\ffirma tive Defense 

Respondent contends that enforcement of this a\~ard would be 

contrary to public policy, but makes an insuff icient showing of 

any contravention, particularly in the absence of a meritorious 
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antitrust resolution defense. This affirmative defense ' "/ill also 

be dismissed. 

G. 

Seventh Ilff irmative :lefense 

Respondent contends tha 'c !:he arbitration pane l applied Swiss 

law instead of German law as called for by the ~greement. Granted, 

the arbitration panel did employ Swiss procedural law. However, 

there has been no showing that deter.ninations of sUbstantive val-

idity of the cause of action were not in accordance with German 

law. Article V (1) (a) upon which respondent ' s contention is based 

• must be rationally interpreted as applying only to substantiv e 

law, not procedural law. Hence this affirmative defense is a lso 

without merit and will be dismissed . 

H. 

Eighth Affir.native Defens e 

Finally respondent contends that t~e petition did not comply 

with Article IV of the Convention, ,.hich requi"es that the original 

or a duly certified copy of (1) the agreement and (2) the arbitral 

award be attached to the petition . The respondent argues that only 

• copies, and translated copies at that, are att a ched to the petition 

and that this does not meet the requireme nts of Article IV. 

The Court must reject this contention . First by the respondent' 

attorney ' s own affi"Ciavit , he has viewe d the originals of the required 

documents during th~ litigation in the antitrcst suit . No question 

as to their accuracy or authenticity ,.as then raised . He now ave rs 

that he has r ead the copies provided v/ith the instant petition ; 

again he raises no claim of any inconsistency b e t\-/ee n the copies 

provided herein and the originals . 

: 
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The purpose of llrticle IV ir; both to provide notice of the 

rclevar~ t provicion~ of the l\gree:ment and the AVolarc! to be con-

firmed and to provid~ sorr.e as!;urance as to their accura·.::y and 

au thf-~nticit~, . ;'Thc~e the af~ected party has previous ly vic\oIt::!d 

the originals of such documen ts a nd h as satisfied himse lf as to 

their authenticity and subsequen tly viewed attached c opies of Buch 

documents and is unable to dispute the a ccuracy of the contents 

o f such copies, it would appear to this Court that the purpose of 

Ar ticle IV has been fulfilled and the respondent may not assert 

such technical deficiencies to defeat or delay confirmation of • a valid award. 

Having found there to be no meritorious defe nse under the 

Convention, the Court , pursuant to 9 U. S . C. §207 hereby grants 

the petitioner ' s motion and confirms the foreign arbitral award 

given to it by the Zur i ch arbitration court . 

IT IS SO ORDERED . 

• 
PHILIP /PRATT 

United States District Judge 

, ' -

--- . Dated : March 15 . , 1977 

Detroit , Michigan 
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• 

• 

UNITED STATES DISTiUCT COUi\T 
EASTEfu\l DISTRIC'r OP nICilIGAN 

SOU'I'1l8fu" DIVISIO;il 

I N THE ~lATTER OF THE ARl3I'1'RATION 

between 

AUDI NSU AUTO UNION AKTIENGESELLSCHAFT, 

Petitioner, 

vs. 

OVERSEAS MOTORS, INC . 

Responcient • 

______________________________ ~I 

JUDGMENT OF THE COURT 

CIVIL 1\CTION 

NO . 6-71054 

The Court being advised in the premises , and having con-

sidered the argumentz of counsel, for the reasons discussed 

above, 

NOW IT IS ORDERED that petitioner's /·!otion for Summary 

Judgment is granted and pursuant to the Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards , the 

petitioner's fore ign arbitral award in this matter is hereby 

confirmed . 

IT IS SO ORDERED . 

. '-

PHILIP PPof"'.TT 
Unit ed States District Judge 

(" 

Dated: Barch I :) ,1977 

D~troit, Michigan 
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• 

• 

SO UTllJ;;[U)! J.lIVISIO N 

AUDl NSU AUTO UNION 

plaintif f 
vs . 

OVERSEAS I'JOTORS , ,INC . 
" 

Defendant 

P ROOF' OF' WULI NG 

UNITED STATES OF AHERlCA ) 
) SS 

EAS TERL'< D I STRICT OF HICHIGAN ) 

CIVIL NO . 6 7105 t • 

He l en H . Ogger , b e i ng first duly Sl'/Orn deposes and says 

tha t she i s t he Secre tar y to , the Honorable Philip PrD. tt , uni ted 

States Distric t , Judge f o r the Eastern Distri:::t of l1ichigan , and 

whi l e a c t i ng in such capacity did sE'nd a copy of the 

' . ' 

- , . " 

MEMORANDUN OPINION & ORDER GRANTI NG PETIT lONE£!' S NOTION TO DI S MISS 

THE RESPON DENT ' S COUNTERCLAIHS l}ND NOTION r'O R SUHHARY JUDGMEiTI:..Q..f 
CONF I RMATION ; J'JDGMENT OF 'THE COURT; and PROOF OF NAILING 
by enc l os i ng the same i n an envelope, "ith first class postage 

f ully p r epaid and depos i ting same in a United States Postal 

S e r vice r eceptacle on the undersigned date , to the fo llowing 

p erson s : 

D q r t Bl1rgo¥n~ Esg 

Wil f r ed 1, BIJrke ESq 

,'-

Du ted: l1arch 16 , 1977 

2000 First Na tioovJ Bldg Do troit, HI 48226 

505 PalmS Bldg Derroit HI 4 8 226 

__ lll" 
Hel e n H, Ogger,.' 

Seer::: tary P! 

.. . . . .. -.- _ ._------ _. __ . . 

 
United States 
Page 22 of 22

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  




