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UNITED SPATES DIETRICTY OOOR'P
ERSTELN DLETLAE OF 1080l
SOUTHERR INISLEY
T THE ¥a'TTER OF YHE ARBITEVITION
Latwann -
AT HED AUTO UNION AMTILNGESOLISCHLET, I
Petitionay,
p Lo N CIVIi T

OVERSEAS MOTURS, INC., 1. Qﬂ.‘tuﬂ

Remspondent. O

MEMORANDL ORIETON
GRANTING PETITIOMES
TO DISMISS TEE
COUNTERCLAIME TION FCR

BUMMARY JUDG F CONFIRMATION

This matter was firs ght bafora this Court on Audi

NS0 Auto Union hktienge @cha_ft'gl‘atitiun for Confirmation
of a Porelgn Arbitr rd, under the Conventien on the Recog-
nition and Enfo t of Foreign Arbitral Awards as codified in
g9 D.B.C. 53®t B8

& procodure of confirmation is relatively straight-

fo the convoluted procedural history of this litigation re—
*

$ s some recitation.
The early factual situation is completely described in

Overseas Motors, Inc. v. JImport Motors, ot ®#l., 375 F.S5upp. 499

[E.D. Mich. 1974}). In 1968, Overseas chtoercd into an importer

contract with REU, (he predecessor of ANAU, under which the
plaintiff would Dbe the exclunive distributor of WSU antonobiles

in a ten astate arca. Thercaftor, Overzeas complained that it

could not obktain cars or spars parts in sccordance with the contracl,
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glowerate and that the latter roefased to give Overscas oo Audi
franchise, Andi NSU rogacded those yrievanses as contrectual in
nature; Oversoas, howewor, percelved all theso actions oo an ankEi-
trust conspiracy whicil had, ns one sbjecktive, the e¢limination of
Uvarseas' distrilbuteorship.

In September, 1971, the roelatinnship betwsen Overscas and
ANAU had alwost broken down although Over-seas was, ot that time,
BEill trying to obtain a Porche=audi frauchiu=. Overcoflsgbandoned
that sffort, obtained a Fiat dealorship and than :i.m:@&teﬂ Bh

Counmt I of
N ot 5

antitrust lawsuit against ANAU and other defendynt
the Overseas' complaint alleged a Sherman A éﬁ.ﬂn 1 violation:
Count II was a claim of viclation of §7 «XE Clayton Act and
Count IIX wae a claim of a vioclatioc é U.5.C. §1222 which
authorizes an antomobile dealer an manufacturer for his
failure to act in good fai Y complying with or terminating a
franchise ngreemont. C)

Shortly after ament of the antitrust asction, ANAD
notified Wnnm:@ it intended to submit its gric:vnnnns to

arbitration pus?&nt to the language of the contract. Overseay
h

objected % proceedings and moved for a stay nf- arbitration
pru::&m%. The Court denied that motion. ©On November 24, 1972,
m@faﬂ & complaint for declaratory relief with the arbitration
@1 in Zurich, Switzerland asking it to declare that ANAU had
@nnt breached its contract with Overseas. AHAU's complaink was

apparently predicated entirecly on & breach of contract defense

theory; it was not attempting to obtain declaratory relief regarding

any antitrust violation.
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Overseas refused to participate in the nr‘n{_trutj._nn procead-
ings nlthough it had proper notice of them. The Court @id not
order Overseas to arbitrotc, althouwgh presumalbly it could heve doaw
o under 206 of the chapter implementing the Convention on the
Recognition and Enfﬁrcennnt of Foreign Awards.

The arbitration proceedings were conducted and the arbitra-
tion court filed its decision on May 24, 1973, making findings of
fact and law and handing down a judgment in favor of &

Oon July 5, 1973, the trial in the antitrust c%&tura

e @ﬂnﬂnntﬂ ox—

*
ecision and

Y. 5. District Judge John Feikens commenced.

tracted 35 findings of fact from the arbitr
moved that as such findings were releva k he antitrust action
that they be considered binding as g %:Ii!l estoppel. The Court
took that motion under advisem @;_:mceadeﬂ with plaintiff's
proofs. At the conclusion o tiff's case tha defendants
moved for a directed veu@+ In an opinion reported at 275 F.
Supp. 493, the court %'ﬂiarﬂ and deecides both the motion in

limine regarding cation of collaterzl estoppel to the ar-

5 and the motion for a directed vardict.
E i AL F i 4 #ia
ikens first distinguishes collateral estoppel from

bitration pan

Ju

other dicata concepts such s ber or merger and states the
fi@aﬁic reguirements for collateral estoppel. He finds that
@:’ of the five req_'uirmnts are clearly established and that
although there is not exact identity of parties (i.¢., zsome of

the defendants werc ot parties to the arbitration), the doctrine

of mutuality of ecstoppel has boen discreodited and rojected by the

federal courts and conseguently &ll the defendanis "may properly

benefit from any estoppel arising out of the arbitration.® 375

F.Bupp. 511-512.
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Overseas refuspd to participate in the arbitra I::_:';.J:m proceod-
ings although it had proper notico of them. Tho Court ©id not
order Overceas to arbitrzte, although presumalily it could have dood
so under §208 of the chapter implomenting the Convention on the
Recognition and E:nfét:n:umnl; of Foreign Awards.

The arbitration proceedings wore conducted and the arhitri-
tion court filed its decision on May 24, 1973, making findings of
fact and law and handing down a judgment in favor of h

On July 5, 1973, the trial in the antitrust ::n_Qh:fnrn
U. S. District Judge John Feikens commenced. = ndankts ox—
tracted 35 findings of fact from the a:bitrnQ%’

moved that as such f£indings were rulwem;@

decision and

e antitrust action

that they be considered binding as ral estoppel. The Couxk
took that motion under advisemean roceadead with plaintiff's
proofs. At the conclusicon o athtiff's case the defendants

moved for a directod vtrd@ In an opinion roported at 375 F.

Supp. 499, the court ers and decides both the motion in
limine regarding tion of collateral ecstoppel to the ar-
bitration pan ndings and the motion for a directed wverdict.

Ju% ikens first distinguishes collateral estoppel from
d

other %;

f@.ﬂc requirements for collateral estoppel. He finds that

of the five regquirements are clearly cstablished and that

icata concepts such as bar or merger and statas the

@a.lﬂmugh there is not exact identity of parties (i.e., some of
the defendants werc ;ﬂt parties to the arbitratien), the doctrine
of mutuality of ostoppel has been discredited and rejected by the
federal courtsz and consequently all the defendants "may properly
benefit EFrom any ostoppel arising out of the arbitration.® 375
F.5upp. 511-512.
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The only defense to application of collateral estoppel of
the arbitration findings vhich the tourlt Lalicoved had some morit
was “matters considered by the arpitraturs involved cxelusively
antitrust issucs which the arbhizmatiosa vourt was incompotent to

q =
F S Y

L

adjudicate.” 375 F.Supp.

The court noted the goperal principle that claims arising
under the antitrust lows are within the exelusive jurisdickion
of the federal courts,. and not subject to nrbit:atinn+<:2s then

states; <;3-.

"Ags this court has nroviously ﬂo_‘igmi._g_@ T

guestions submitted to the Zurich g t of

arbitration were not in the natu anti-
trust claims. That cause of a was bot-

guch actieons arc not poédefoPed by this coarts
« Conversely

2t case is no bar to

bt claims arising out of

legations that tho contract\itMlf was in=
trinsically violotive of ntitrust laws,
exclusive jurisdicti

an adverse judgment
maintenunce of o 1
the same (ransac

The far m Q)fficult guestion now hefore

& extant to which issuc pro=—

h collateral estoppel must also

in antitrust suite in order to pre-

EBLV igble policy of pro-cmption. It is

on ing to conclude that because the arbitra-
was based on a different cause of action
performed a distinct and legitimate function

ii was & proper proceeding, which could not he

stayed and which resulted in a valid, binding

judgment. It is quite another to conclude

that the arbitrator's decision must be given

*
§ collateral as well as direct cffect Bo as to

predetemmine in some Reasure the rosult of
this separate antitrust suit." Id. at 51B.

{Emphasis supplied).
The court then considered various approaches and policy considera=-
tions to limiting the application of collateral estoppel and con-
cluded thakt:

"The line botween foroclosable and non-

foreclonabls ioguey reprasents a ha Larre g

of these interestoc and it is in the natura
of any balancing Lest that it relioes heavily

United States
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vpon the particular facts of cach caze. CDEill,
the standeprd of foroclopabdility is likely i
most casea to closely approximabte a shbandard

of contrality {sic).

w oW W W

Conversgly, whero'the prior decision is not
intimately and inextricably bound up with the
central issues in the antitrust case, huot mercly
deotermines mitters oF fackt and law which are
neidental to the antitrust elnin, the prior
diudication ought to be accorded offect as

res judicata.” (Emphasis added). O
4

Id. at 522. %
In identifying the foreclosable issues in this ¢ :dga Feikens
egtablished throe categories of findings of fbitraticn panel:

(1) findings of the court of arbitratic& for a variety of

reesons othar than the public intere *e considered inapopropri-
ate for estoppel: (2) findings timately connected with the
central issues of this case rmit an ocstoppel; and (3) find-

ings to which tha doctrij @:ﬂllntaral estoppel can be applied
without offense to ic interest. Only the latter group
was considered to nding in the antitrust action.

The cnuq turned to defendant's motion for directed

verdict n.n@.d that based on the hinﬂiﬂg findings of fact and

the ev presented in plaintiff's case, the plaintiff had

ﬁ failed to make a prima facie case of antitrust conspiracy

of the counts of the complaint. Judge Feikens' concluding

@ remarks are sig-nifli..l:nnr.i He stated:

"The overwhelming reality which emerges
from the many weeks of testimony and the
hundreds of exhibits in this case iz the
total failure of the plaintiff to ocven
addrpoass many 0f the ceptral guestions raised
by the law it has invoked, and its complcte
lack of concrete evidence as to those cle-
ments with which it has concerned itself.

As to Counts I and II, plaintiff hag fun-
damentally misconceived the nature of its

United States
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causo of action.

*The attemnt is [requently made, with
rospeCt to the cases invelving termina-
tion of dealerships, to employ the unti-
trust acts as 4 policing measure. Host,
if not all, of the cases irwvolving such
terminations contain, inde:d are baned
uoon, &llegations such as we have bofore
us. Usually the acts are such as to
conceivably come within the ambit of state
laws relating to what we may term gen-
erically unfair competition (lack of
proper notice of termination., pirating
of employees, taking over favored u::::r:l-unﬂ@
and similar activities). But the anti-
trust acts do not purport to fnrmulate<;3-v
code of business morality. They are
tablets of stone for the conduct
ness generally. They are direct
aspect of business life and on
preservation of free competi
0il & Chemical Co. v. Fran il Corp.
293 F.Sugf- 1313, 1317 [(EN. Mish. 1963).°
[Tudge Talbot Smith].
The antitrust laws are
powered version of
of contract, to be

not a high=-
raelating to breach
enever one is possassed

nship. In Count III plain-
tiff has Etﬂt{) im which more closely approxi-
mates the natuses/ocf its proofs, but it has failed

to trans reconal indignation into objective
evidence
The German con te having won on the antitrust case, then

presented qzssxpa: with the arbitration judgment and award for

casts ( ation costs was the only money element of the arbitra-

tion i’ & it was essentially for declaratory jodgment). Overseas

ed to honor that judgment apd Audi NSU Auto Union then filed

*:SS\ present p#titiuH for confirmation of the foreign arbitral

award. Defendant's Motion to Dismiss was denled by this Court

i which found it had jurisdiction over this matter. Petitioners

2/ Judge Feikens' decision was affirmed by the Sixth Circuit,
519 F.2d 119 (1975}, cert. den. 96 5.Ct. 395 (1975).

-6 = United States
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have now moved to confirm the award and judgment, dismissing

respondent’'s counterclaims ond uffirmative defenses.

L.

+ Resppndent's Connterclaims
A,
The petitioner contends that counterclaims are clearly im-
propar in a confimation proceeding. It supports itﬂ<f?)pantinn

primarily by reference to Section 6 of Chapter 1 e Arbitra-

tion Act, (9 U.5.C. §6) which reguires that:
*
sshall e

"any application to the court .

made and heard in the manner ed by law
; for the making and hearing LORE - 5
S

Since a counterclaim may not 'igégnﬂaﬂnin a motion proceading
or in a response to a mo petitioner argues that counter-
claims are precluded action.

The responde Yyerseas, strenuously argues thaot 9 U.5.C.
g6 is inapplica the Convention for Enforcement of Foreign

Axrbitral i:SESf* Indeed, it argues that "confirmation of a
tar&igq‘ in the United State= iz limited te the four corners
of ch:i?ir 2 of the Arbitration Act, 9 U.5.C. §201 et seg."

*
The Court notes that 9 U.5.C. §208 states that :

@ *Chapter 1l applies to actions and pro-

ceedings brought under this chapter to the
extent that chapter is not in conflict with
this :hgpter or the Convention as ratified
" by the United States.*”
Therefore Chapter 1, including the motion practice described abowve,
is applicable unless clearly in conflick with the Convention.

Respondent alludes to statements by McHMahon in the Journal of

Maritime law and Commerce to support such & proposition, but when

' United States
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read in context it is clear that McHahon wias reforring to the

Rbdke GE LRa luw bDarare the convention was rabif{led by Lhe United

States. Furthermore this articloe does not present sufficlient
suthority to convinee the Court that there is a clear conflict
with the Convention.

Even if the Court were to look past the petitioner's £6
motion procedure argum!ent.. it i1s clear that counterclaims are
inappropriate in a confirmation proceeding. Such an .@n is
a post-judgment enforcement proceeding. It is na@Q;iginll
action. The petition which commences such nnéitm is not eguiva-

lent o a complaint which begins a new K:K@ A rough analogy

could be made to a post-judgment garni t action after the
defendant defaults on a contract %};. » The defendant cannot
raise counterclaims on the me §.\ring garnishments motions.
His time for that has come @gnna. Such is the case here.
Allied Garment Wo T@s Unions v. Lecnard Workmen, Ciwv. No.
Q;t‘

73-1601 (S.D. N.¥. August 21, 1973), cited by the petitioner

iz on point. A h that case involved a non-foreign award, such

a Eintm:tﬂ@n irrelevant since 9 U.5.C. §6 is now as applicable

t

to fore ards as to local awards. The court in that case held
%ernlaima are not properly interposable in & confirmation

ding.

Ees Judicata Impack Counterclaims

L o

The parties disagroe as to the proper interpretation of the

court's ruling in Overseas, supra, on the collateral estoppal

effect of certain findings of fact by the arbitration court. It
is important to kcep in mind the trial court's paosition whila con-

sidering those prior findings. It was only concorned whether the

. United States
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1 arbitration court's findings would have collateral estoppel effect
on its antitrust suit, because of the peculiarly fede:al character
of such litigation. Dut for the nmaturec of the procecdings, it s
clear that the trial court would have cccorded collateral cstoppw’d

effect to the arbitration court's findings. gee 375 F.Supp. at

505=-518. At this stage of the litigation, however, the court is

not merely concerned with the collateral estoppel cffect of the
arbitration court, huf also with the collateral estop efifect
of the trial court decision in Overseas, supra. QQI&, e s
the extent that any counterclzims are based on a‘:;ytit:ust cause
of action they are barred by the decision ’Ef_"'ﬂ,'_? s =
That theory was fully litigated by th= e dent and it lost.

To the extent that any :uuuterﬂlaa as:rﬂ on the written con-

tract between the partiess, the on in Oversezs, supra, is

.' clear that the arbitration ﬂ%ﬂn operates as a bar to further

litigetion. The fact E?::) was rendered in & default judgment

ig mot relevant as ﬂ%ﬂl‘t in Overgeas, supra, noted:

nrha ion of the Zurich court of arbitra
tio @3 both preconditions for the use af a
1t judgment as collateral estoppel. It
aars from an examination of the complaint
the arbitrator's opinion that the findings
b th

de therein do relate to matters raised in
e complaint. They were formally put in issue
and properly before the tribunzl; decision on
them was within the scope of that proceeding
@ as defined by the complaint. Plaintiff also
had a "full and fair opportunity to argue [its)
‘iss\ version of the facts' before the court of ar-
~:ss\ bitration. Tha possibile inconvenience of liti-
gating in that forum is outweighed by its wvolun-
tarily assumed contractual obligation to do so
in the event of a dispute. Although plainkEiff
has consistently denied any intention to pur-
sue its contractual remedies for ANAU's alleged
breach, and thus might ordinarily have had little
incentive to contest ANAU's claim of po liability
under the conktract, it is undenied that the ar-
bitration was a proper proceeding for the de-
termination of contraztual rights and liabilities.”

United States
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Concededly the doctrine of res judicata as o complete bar to such
guasi-contract claims is Inapplicable here os therc was not com-
nlete identity of parties. However as noted above, the dectrine
of collatezal -aatnpp-el is applicable and the findi.ys of the
afhitratiqn corrt and the trial court in the antitiurt czze are
binding on the respondent on any future action in pursuit of these
"eounterclaims.”

As the Court coneludes that such counterclai gimpmparly

interposed in this action, the petitioner‘s moti dismiss the
counterclaims is hereby granted. ‘iés’

II. &\

Motion to Dismiss Respo 8 Affirmative
befenses and Confirm reign Arbitral Award.

Section 207 of Title 0 £

"Within three after an arbitral award
falling unde Convention iz made, any
party to itration may apply to any
court urisdiction under this chapter

confirming the award as against
party to the arbitration. The court
firm the award unless it finds ons of
gunds for refusal or deferral of recogni-
or enforcement of the award specified in
said Convention. (Emphasis added).

n:iddQ%?im such an application, the proponent of the award must also

@f the cduly authenticated original award or a duly certified

py and supply the original arbitration agreement or & certified

$ copy, and a translation of each, if appropriate. (Art. IV of the

Convention) .

"Having done that, recognition and enforcoe-
ment of the award follows unless the opposing
party establishes one of the five specified
defenses or the competent authority, on its
cwn motion or the motion of the defense, £inds
one of the two additional disabilities. L.
fuigley, Convention on Foroian Arbitral Awards,
E8 A.B.A.J. B21, 824-25 (August, 1972}.

United States
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Thege affirmative defences are licted in Acticlie v OL Tiw wusiveEi=
tion (9 U.5.C.A. §201, 1976 cum. supp.).

Thus, it is secen that vhen the few procondlitions are =moi, an
order of confirmation pust bhe entered by the Cocrt unless the re-
spondent can gztablish one of the listed defenses. It follows that
if this Court £inds rﬂap:.lndf;nt'z affirmative deionses Lere mast be
dismissed, then it must also confirm the forelgn axbitral award.

Under the circumstances, each affirmative defense must be consid-

ered separately. 0

Thae respondent, however, contends that as @Qm:tte: is
entitled a motion for summary judgment, and = has proffersd
counteraffidavits relating to the affirn@ defenses rais=d,
that guestions of fact are raised ur%&lll for a trial and re-—
spondent demands a jury trial.

The respondent again m@ ends the entire nature of a
proceeding for mnfimil:iﬂ@ a foreign arbitral award. It is
not an original acti d although “the implementing legislation

prescribed a EIMEQFDEEE]ILFE in the nature of federal motion

practice to ex a petitions for confirmations of foreign arbitral
awards," ;@Lal Ethipian Government v. Baruch-Foster Corp., 535
F.2d4 3 {5th Ccir. 1976}, it is pot the absolute egunivalent of a
$ﬂ.‘ or summary judgment under the Federzl Rules of Civil Pro-
$ reé. AS is clearly stated in Irperial Ethiopian, susra, *3
.5.C. §207 mandates that 'the court shall confirm the award un-
less it finds one of the grounds for refusal or deferral of recog-
nition :_':r enforcement of the award specified in the said Conven=-
tion.' The burden of proof is on the party defending against
enforcement.” 535 F.2d at 336. The goal of the Convention was
to encourage recognition and enforcement of interpational arbitra-
tion agreoemerts, not detor them. Id.

United States
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To accept the respondent's eontention would mean that such
confirmation proccedings must be set for trial lor fury findings
of fact. Yet it is clear from the context of the defonsen set
forth in Article V of the Convention that they are prirarily ilegal
in nature. Again the Court must repeat that this is not in the
pature of &an original action, but rather a post-judyment enforce-
ment proceeding. The Court finds no authority for a jury trial

in such a proceeding; it would appear that the only ‘;g?g which

might raise gquestions of fact is whether proper n of the ar-
bitration proceedings was given and an evid ry¥ hoaring could
be scheduled for such a limited factual £ if it were disputed.

K

Respondent's first affi defense iz that it did not
receiva proper notice of th itration proceeding, specifically

the arbitration proceed Azé)relating to the Supplemental Award

and never received of said award. It is clear that respon-
dent received p notice of the original arbitration proceedings;
indead the ndant attempted to stay them. Therefore any allu-—

sion tnsﬁgé;np&r notice of the main proceedings is totally frivolous.

h respect to its contention that it never received notice
*

o a suppleomentary proceedings or award, he supporkts this with an
QJSS\ fidavit of Ondred”Demrovsky, an cfficer of the respondent who

avers that he never 'received notice of the hearing or the award.

-
The petitioner attaches a verified copy of a transmittal from

Dr. Heinrich Stutz, Secretary of the arbitration #anal, to the
effect that notice of the supplemental award was served on Overseas

on July 23, 1973.

= Xl - United States
Page 13 of 22



N

To accept the respondent's contention would mean that such
confirmation prococedings must be set for trial for Jury findings
of fact. Yet it is clear from the context of the defonsoes sat
forth in Article V of the Convention that they are prirmarily legal
in nature. Again the Court muet repeat that this 28 not in the
nature of an original acticon, but rather a post-judgment enforce-
ment proceeding. The Court finds no authority for a jary trial

in such a proceeding; it would appear that the only 2@55 which

might raise guestions of fact is whether proper of the ar-
bitration proceedings was given and an evid hearing could
be scheduled for such a limited factual 9 if it were disputed,

A.

First AfS Defenaas

Respondent's first affirs e defense is that it d4id not

receive proper notice of @ bitration proceeding, specifically

the arbitration procee Q) ralating to the Supplemental Award

and never received vy of said award. It is clear that respon-—
dent received notice of the original arbitration proceedings;
indeesd the ndent attempted to stzy then. Therefore any allu-

oper notice of the main proceedings is totally frivolous.
%}1 respect to its contention that it newver received notice
&E supplementary proceedings or award, he supports this with an
£fidavit of Ondred” Demrovsky., an officer of the respondent who
avers that he never ! received notice of the hearing or the award.
Tha pat:.tie:nur attaches a verified copy of a transmittal from
Dr. Heinrich Stutz, Secretary of the arbitration fJELrlE_l, to the

acffect that notice of the supplemsntal award was served on Overseas

on July 23, 1973.
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Petitioner does not state that notice of the supplemental
hearing was given to the respondeat, but it is clear from the
nature of the supplemental poocoecing that lack of such nokice
1£ not a Fatal daf_m:t. The suapicrental proceeding only related
to the termination whether the petitioner had paid 60,000 Swiss
francs to the arbitration panel to cover arbitration costs, to
ecnsure it could validly be awarded costs. Such informition and the
resulting ﬂatem.i.ultinln was solely within the puarview the Swiss
arbitration panel and the petitioner, and the resp t's lack of
notice of that matter does not constitute a lagk dua process

*
to create an affirmative defense to confi n.

Moreovear, it is clear that in mg%quL award of May 24,

1573 [which respondent clearly rec , it was notified that the

60,000 Swiss francs element of Q% would be finalized upon pay-
mant by petitioner to the tion panel.
For all of the a asons the Court holds that respondent's
first affirmative 4 is without merit and must be dismissed.

B.

S] & Second Affirmative Dafense

of 9 .40 Ewiss francs at the exchange rate at date of judgment

ndent contends that the arbitration panel's award

@ contravention of Article III of the Convention, 9 U.5.C.
@m. 5
$ First it is noted that such a defense is not among the affirma-
tive defenses listed in Article ¥ of the Convention which can defeat
confirmation. But more importantly, again the respondent completely
misapprehends the significance of that provision.

Articsle ITII of the Convention statea that-:

e - United States
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“"Each Contracting Stake shall recogriize
arbitral awards gs Linding and enforco
them in accordance with thoe rules of pro-
eaflura of Lhe terpitory whaette Ehe Award
is relied upon, undor the conditions

laid down in the following articles.
Therg shoail pob he imsosed subsraonbially

charaos on _the rocognitbtien ar o.fosonant
of arbitral awards to which tniz Convention
applias than are im-oged o tha rachgniticn
or enforcement of domestic srhitral awards,
(Emphisis added).

Article III clearly states that the court confirming @reign ar=

bitration award cannot impose higher foes or more us conditions

on the enforcement of such a judgment than on tic award. It
*

does not apply nor is it at all relevant costs awarded by

reign arbitration nel. Elﬂr& Convention does nok

require that the costs of arbitra identical in every con-
tracting state. A
It is not within the ing court's prerogative to

guestion the amount of @s awarded by the arbitration court and

this Court decline 0. Tharefore respondent's second

affirmative ﬂef g5 alsp dismissed,
@ Ei-
@ Third Affirmative Defense

%ﬁnndent contends that the award deals with a difference

*
the parties "not contemplated by or not falling within

@ terms of the submission to arbitration, or it contains decisions -
on matters beyond the ecope of submission to arbitration . . "
Article ¥ (1) (c) uf‘ the Convention. Respondant supports this with
the contention that "the court of arbitration based its decision

in part on antitrust claims.®

- 14 =
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This iz entirely withoubt merit. 7The question was submitted
in the prier litigation and It wao held that "os thie comrt hasz
praviously determined, the guestions submitted to the Zurish courct
of arbitration were not in the pnatere of antitrust claims.™ 375
F.5upp. #at 518. This declsion was not contested in the Court of
Appeals and shall be followed here. Respondent's statutory con-—
struction argument contained in that defense statement is entirely
without merit. Therefore, respondent's thicd nifix?:z-. defense

is hereby dismissed. O

Respondent claims that the awar supplemental award deal

with a difference not contemplat r not falling within the

terms of the submission to arbi ion, because petitioners sought

& declaratory judgment. respondent mizapprehends the nature
of the defense it seek nterpose. It confuses procedure with
substence. A dec judgment is merely the procedure for

deciding the s Qt:_ve claim; the defending party commences the
action nndkngiuch is not in a position to seek damages but merely
ward of§\drsprotect itself from potential damages. However the
;{3?&5 of the arbitration action was clearly ::-n-ntrar.':tgal in
QJSES; re and such disputes are clearly within 516 of the Agreement,
@ ch provides, in’part., that “all disputes, controversies or
differences which mgy arise out of . . . this contract . . . shall
T -:lat:.{ded fimally and binding . . . by a court of arbitration.”
It is generally held that this defense to enforcement of a foreign
award must be construed narrowly and respondent must overcome "a

powarful presumption that the arbitral body acted within its powers.”

United States
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Parsons & Whittemora Oversoas Co. v. Socioto Genorale da L'Industrie

du Papier (RAKTA), 508 F.2d4 965, 976 (2d Cir. 1974).

For these recasons respondent's fourth affirmative defense
muat also be dismissed.

g 13
Fifth Affirmative Defense

AMgain respondent contends that the subject mattar of the
arbitration iz not capable of settlement by ﬂrhlttnti
it contained antitrust issues. Again the Court em a8 'l'_ha.t
only responcent perceives 1t to be so. Qﬂr s action
was based solely on contractual ﬂifferm:e@éate& in its
complaint to the Arbitration Court. ’I’Iv& ial court in respondent's
antitrust case again held that t‘h I'_l'.n:: proceeding did not
involve antitrust issues. sumn of the factual findinga
ware common to both the co ual dispute and the Antitrn..st
claim. But that does nn@ & the former "not capable of settle-
ment by a\:’l:r:l.t'_rai:.h;:l?~ in quoting from Judge Feikens' opinion:

aul

estions submitted to the Zurich

bottomed on conkract, and in the absence
allegations that the contract itself was
ica viglative of the antitrust laws
such actions are not preempied by this Courk's
$ gxclusive authority over them.® 375 F.Supp.

mta arbitration were nr.lt in the nature
n§ itrust claims. That cause of action

at 518. (Emphasis added).

@rﬂfﬂrﬂ IEEpﬂndeqt’ﬁ fifth affirmative defense is also dizmissed

as without marit.
F.

Bixth Affirmative Defonse

Respondent contends that enforcemsnt of this award would be
contracy to publiec policy, but makes an insufficient showing of

any contravention, particularly in the absence of a meritorious

United States
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antitrust resolution defonse. This affimative defense will also
ba dismissed.
G.

Seventh Affirmative Defensc

Respondent contends that the arbitration panael applied Swiss
law instead of German law as called for by the Agreement. Granted,
fhl arbitration panel did employ Swiss procedural law. However,
there has bean Do :hm-fling that determinations of s e val-
idity of the cause of action were not in am:nrﬂan@r th German
law. Article v (1) (a) voon which respondent’ ention is based
must ba rationally interpreted as tppljrlé to substantive

law, not procedural law., Hence this a tive defense is also

without merit and will ba dm@

FPinally responden tends that the petition did not comply

with Article IV of nvenkion, which reguires that the original
or a duly certi g:upy of (1) the agreement and (2) the arbitral
award be at d to the petition. The respondent argues that only

copies, anslated copies at that, are attached to the petition

aﬂ.$n‘ this does not meet the regquirements of Article IV.
The

Court must reject this contention. First by tha respondent®
$ torney's own affidavit, he has viewed the originals of the regquired
ﬂn:mmt&: during t'h.- litigation in the antitrcost suit. Ho guestion
as to tha:.r accuracy or authenticity was then raised. He now avers
that he has read the copies provided with the instant petition;
again he raises no claim of any inconsistency between the copies

provided herein and the originals.

; United States
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The purpose of Article IV is both to provide notice of the
relevact provisions of the Adrecement znd the Award to be con-—
firmed and to provide some assurance as to their accurzoy and
avthenticity. Vheoe the alfected party has proviously viowed
the originals of such :Iu-::uu;ents and has saticfied himself as to
their anthenticity and subsequently viewed attached copies of such
documents and is unable to dispute the accuracy of t ntentg

of such copies, it would appear to this Court thégl purpose of

Article IV has been fulfilled and the respondgnt™y not assert
L 4

guch technical deficiencies “o defeat or @ confirmation of
a valid award. /Q

Having found there to be no rious defense under the

Convention, the Court, purs % U.5.C, §207 hereby grants

the petitioner's motion irms the foreign arbitral award

given to it by the Euri@ itration court.

O
K\
AN

. N
PHILIP' PRATT
$ United States District Judge

-
Dated: March /S5 ., 1977

Detroit, Michigan

United States
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UHITED S5TATES DISTRICT COURT
EASTERN DISTRICT OF HICHIGAR
SOUTHERN DIVISION

IN THE MATTER OF THE ARBITRRTION
between
AUDI HSU AUTO UNION AXTIENGESELLSCHAFT,
Petitiocner,
vs. CI 10W
OVERSEAS MOTORS, IHC. H‘::)—?1ﬂ54

Respondent.

The Court being advised e premises, and having con-

sidered the azyguments of ce:iy 1l; for the reasons discussed

above,
NOW IT IS ﬂﬂiségtr:hnt petitioner's Motion for Summary

Judgment is g:-t d) and pursuant to the Convention on the

Recognitio d Enforcement of Foreign Arbitral Awards, the

peti ‘s foreign arbitral award in this matter is hercby

o UEL=
*
IT IS SO ORDERED.

S

. n

g i

FHILIP PRATT
United States District Judge

P
Dated: March /D ., 1977

Datroit, Hichigan United States
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SAIUTH RN DAV Lo LU
AUDI NHSU AUTO umion |

Plaintiff
V5. - CIVIL ROD. 6 71054

DOVERSEAS MOTORS, INC. |'
Defendant

PROOF OF MAILING

UNITED STATES OF AHERICA )
) B85
EASTERN DISTRICT OF MICHIGAW ) Q‘
Helen M. Ogger, being first duly sworn an and Ears

that she is the Secretary io. the Honorab ilip Prutt., United

States District Judge for the Easter _§:i=t of Michigan, and

THE RESPONDENT'S COUNTERC D AND MOTION FOR SUMMARY JUDGMEMT OF
CONFIRMATION:; JUDGHMENT COURT; and PRODF OF MAILING
by enclosing the sam envelope, with first clazs postage

fully prepaid and iting same in a United States Postal

Service :eceﬂ@un the undersigned date, to the following

persons: $

'h"l: nE]"I"r!.'i.!'_| T AETTE

MT _SR33R

AR Y

Helen M. Ogget:

Dated: March 16, 1977 Secretary
Subscribed and swormto bhefore me
thisz 16th :11.;-,-’51-—“" March.-" S L oy B
e, — — .
/» A _.,,{ . United States

Foy Iaxton, B -:'iut}'ﬁ:; Publit._ Page 22 of 22

Oaklund County* (Acting in 1-1'-1_;:1--? Ca.), Hich.
Iy tu:nnisﬂinn expires tovember 6, 1979






