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Header ends here. Petitioner-cross-respun¢hereafter petitioner), a Japanese corporatiat
manufactures automobiles, is the product of a jeémture between Chrysler International, S.A. (OlSA
Swiss corporation, and another Japanese corpoyaiimed at distributing through Chrysler dealertsiue

the continental United States automobiles manufedtuby petitioner. Respondent-cross-petitioner
(hereafter respondent), a Puerto Rico corporatirered into distribution and sales agreements with
CISA. The sales agreement (to which petitioner wl® a party) contained a clause providing for
arbitration by the Japan Commercial Arbitration ddation of all disputes arising out of certainaes of

the agreement or for the breach thereof. Thereaftben attempts to work out disputes arising from a
slackening of the sale of new automobiles failedtitipner withheld shipment of automobiles to
respondent, which disclaimed responsibility fornthd?etitioner then brought an action in Federatrigis
Court under the Federal Arbitration Act and the @otion on the Recognition and Enforcement of
Foreign Arbitral Awards, seeking an order to comasditration of the disputes in accordance with the
arbitration clause. Respondent filed an answer @anthterclaims, assertingyter alia, causes of action
under the Sherman Act and other statutes. TheiQi§€ourt ordered arbitration of most of the isstased

in the complaint and counterclaims, including teddral antitrust issues. Despite the doctrinArogrican
Safety Equipment Corp. v. J.P. Maguire & C20,1 F.2d 821 (CA2), uniformly followed by the Ctaupf
Appeals, that rights conferred by the antitrustdaave inappropriate for enforcement by arbitratitre,
District Court, relying orScherk v. Alberto-Culver Co4l7 U.S. 506, 94 S.Ct. 2449, 41 L.Ed.2d 270, held
that the international character of the undertakinguestion required enforcement of the arbitratitause
even as to the antitrust claims. The Court of Appeaversed insofar as the District Court ordered
submission of the antitrust claims to arbitration.

Held:

1. There is no merit to respondent's eatibn that because it falls within the class férose benefit
the statutes specified in the counter-
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claims were passed, but the arbitration clausesati does not mention these statutes or statugemnaral,
the clause cannot be properly read to contemptaigation of these statutory claims. There is rernant
in the Arbitration Act for implying in every conttawithin its ken a presumption against arbitratifn
statutory claims. Nor is there any reason to defpam the federal policy favoring arbitration whexgarty
bound by an arbitration agreement raises claimsded on statutory rights. Pp. 624-628.



2. Respondent's antitrust claims aretrafilie pursuant to the Arbitration Act. Concerns of
international comity, respect for the capacitiesasign and transnational tribunals, and sensjtito the
need of the international commercial system fordjtebility in the resolution of disputes, all régu
enforcement of the arbitration clause in questiemen assuming that a contrary result would be
forthcoming in a domestic context. S8eherk v. Alberto-Culver Co., suprahe strong presumption in
favor of freely negotiated contractual choice-ofdim provisions is reinforced here by the federdicgan
favor of arbitral dispute resolution, a policy thetplies with special force in the field of intetioaal
commerce. The mere appearance of an antitrusttdisimes not alone warrant invalidation of the gekkc
forum on the undemonstrated assumption that théraibn clause is tainted. So too, the potential
complexity of antitrust matters does not sufficemard off arbitration; nor does an arbitration dgpese
too great a danger of innate hostility to the ca@ists on business conduct that antitrust law ireposnd
the importance of the private damages remedy iareimfg the regime of antitrust laws does not contipel
conclusion that such remedy may not be soughtamitan American court. Pp. 628-640.

723 F.2d 155 (CA1 1983), affirmed in pagwversed in part, and remanded.

Wayne Alan Cross, New York City, for Mitsishi Motors Corp.

Benjamin Rodriguez-Ramon, Hato Rey, Ff&.Soler Chrysler-Plymouth, Inc.
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Jerrold Joseph Ganzfried, Washington,. @ the United States asnicus curiaesupporting Soler
Chrysler, by special leave of Court.

Justice BLACKMUN delivered the opiniohtbe Court.

The principal question presented by theases is the arbitrability, pursuant to the Fddera
Arbitration Act, 9 U.S.C. § %t seq.and the Convention on the Recognition and Enfoesgrof Foreign
Arbitral Awards (Convention), [1970] 21 U.S.T. 251T.1.A.S. No. 6997, of claims arising under the
Sherman Act, 15 U.S.C. §dt seq.,and encompassed within a valid arbitration claansan agreement
embodying an international commercial transaction.

Petitioner-cross-respondent Mitsubishitdde Corporation (Mitsubishi) is a Japanese cofjpmra
which manufactures automobiles and has its prihgifzece of business in Tokyo, Japan. Mitsubishhis
product of a joint venture between, on the one haBlarysler International, S.A. (CISA), a Swiss
corporation registered in Geneva and wholly ownghrysler Corporation, and, on the other, Mitshbis
Heavy Industries, Inc., a Japanese corporation. The
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aim of the joint venture was the distribution thgbuChrysler dealers outside the continental UnBeates

of vehicles manufactured by Mitsubishi and bearlgrysler and Mitsubishi trademarks. Respondent-
cross-petitioner Soler Chrysler-Plymouth, Inc. éplis a Puerto Rico corporation with its prindipkace

of business in Pueblo Viejo, Guaynabo, Puerto Rico.



On October 31, 1979, Soler entered inRistributor Agreement with CISA which provided ftire
sale by Soler of Mitsubishi-manufactured vehiclaghin a designated area, including metropolitan San
Juan. App. 18. On the same date, CISA, Soler, aitsuMshi entered into a Sales Procedure Agreement
(Sales Agreement) which, referring to the DistrdsuAgreement, provided for the direct sale of Mitistni
products to Soler and governed the terms and dondibf such sale$d., at 42. Paragraph VI of the Sales
Agreement, labeled "Arbitration of Certain Matténsrovides:

"All disputes, controversiesdifferences which may arise between [Mitsubishifl §Soler]
out of or in relation to Articles I-B through V diiis Agreement or for the breach thereof, shalfibally
settled by arbitration in Japan in accordance wlith rules and regulations of the Japan Commercial
Arbitration Association.ld., at 52-53.

Initially, Soler did a brisk business litsubishi-manufactured vehicles. As a result af strong
performance, its minimum sales volume, specifieditggubishi and CISA, and agreed to by Soler, far t
1981 model year was substantially increaddd.at 179. In early 1981, however, the new-car market
slackened. Soler ran into serious difficulties ieating the expected sales volume, and by the spfing
1981 it felt itself compelled to request that Mhghi delay or cancel shipment of several ordefRetord
181, 183. About the same time, Soler attemptedrtmge for the
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transshipment of a quantity of its vehicles foresel the continental United States and Latin Angeric
Mitsubishi and CISA, however, refused permissionaiy such diversion, citing a variety of reasbasd

no vehicles were transshipped. Attempts to work thase difficulties failed. Mitsubishi eventually
withheld shipment of 966 vehicles, apparently repréing orders placed for May, June, and July 1981
production, responsibility for which Soler disclachin February 1982. App. 131.

The following month, Mitsubishi brought action against Soler in the United States DistCiourt
for the District of Puerto Rico under the Federabifation Act and the ConventidrMitsubishi sought an
order, pursuant to 9 U.S.C. §§ 4 and 3@d. compel arbitration in accord with
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57 VI of the Sales Agreement. App. 4Shortly after filing the complaint, Mitsubishi éitl a request for
arbitration before the Japan Commercial Arbitra#@sociationld., at 70.

Soler denied the allegations and coulgEned against both Mitsubishi and CISA. It alleged
numerous breaches by Mitsubishi of the Sales Ages¢nraised a pair of defamation claithsind
asserted causes of action under the Sher-
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man Act, 15 U.S.C. § &t seq.the federal Automobile Dealers' Day in Court A, Stat. 1125, 15 U.S.C.
§ 1221et seq.;the Puerto Rico competition statute, P.R.Laws Amit. 10, § 257et seq.(1976); and the
Puerto Rico Dealers' Contracts Act, P.R.Laws Affit., 10, 8 278et seq.(1978 and Supp.1983). In the
counterclaim premised on the Sherman Act, Solergall that Mitsubishi and CISA had conspired to
divide markets in restraint of trade. To effectutite plan, according to Soler, Mitsubishi had retuso
permit Soler to resell to buyers in North, Centi@,South America vehicles it had obligated itgelf
purchase from Mitsubishi; had refused to ship axderehicles or the parts, such as heaters and giafag



that would be necessary to permit Soler to makeeitécles suitable for resale outside Puerto Racat had
coercively attempted to replace Soler and its ofharto Rico distributors with a wholly owned sulieiy
which would serve as the exclusive Mitsubishi distror in Puerto Rico. App. 91-96.

After a hearing, the District Court orel@rMitsubishi and Soler to arbitrate each of tiseiés raised
in the complaint and in all the counterclaims save and a portion of a thirdWith regard to the federal
antitrust issues, it recognized that the Courtamdeals, following American Safety Equip-
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ment Corp. v. J.P. Maguire & Co., 391 F.2d 821 (Q&B8), uniformly had held that the rights confdrre
by the antitrust laws were " 'of a character inappiate for enforcement by arbitration." " App.Ret. for
Cert. in No. 83-1569, p. B9, quotivgilko v. Swan201 F.2d 439, 444 (CA2 1953), rev'd, 346 U.S. 42,
S.Ct. 182, 98 L.Ed. 168 (1953). The District Coloetd, however, that the international charactethef
Mitsubishi-Soler undertaking required enforcemehthe agreement to arbitrate even as to the astitru
claims. It relied orScherk v. Alberto-Culver Co417 U.S. 506, 515-520, 94 S.Ct. 2449, 2455-2488, 4
L.Ed.2d 270 (1974), in which this Court ordereditaation, pursuant to a provision embodied in an
international agreement, of a claim arising untler $ecurities Exchange Act of 1934 notwithstandisg
assumptionarguendo,that Wilko, supra,which held nonarbitrable claims arising under Seeurities Act

of 1933, also would bar arbitration of a 1934 Aetiro arising in a domestic context.

The United States Court of Appeals far Hirst Circuit affirmed in part and reversed inmtpa@23
F.2d 155 (1983). It first rejected Soler's argumtrat Puerto Rico law precluded enforcement of an
agreement obligating a local dealer to arbitratetrowersies outside Puerto Ritdt also rejected Soler's
suggestion that it could not have intended to eatdt statutory claims not mentioned in the arbirat
agreement. Assessing arbitrability "on an allegabig-allegation basisjd., at 159, the court then read the
arbitra-
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tion clause to encompass virtually all the claimisiag under the various statutes, including absh
arising under the Sherman Act.
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Finally, after endorsing the doctrinefafierican Safetyprecluding arbitration of antitrust claims, the
Court of Appeals concluded that neither this Ceudécision inScherknor the Convention required
abandonment of that doctrine in the face of amriational transaction. 723 F.2d, at 164-168. Accwly,
it reversed the judgment of the District Court iff@asoas it had ordered submission of "Soler's argtitr
claims" to arbitratiort® Affirming the remainder of the judgmettthe court directed the District Court to
consider in the first instance how the paralleigiad and arbitral proceedings should go forw#rd.
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We granted certiorari primarily to coreidvhether an American court should enforce anesgeat
to resolve antitrust claims by arbitration whent thgreement arises from an international transactt69
U.S. 916, 105 S.Ct. 291, 83 L.Ed.2d 227 (1984).



At the outset, we address the content&ised in Soler's cross-petition that the arbibrattlause at
issue may not be read to encompass the statutomte@laims stated in its answer to the compldmt.
making this argument, Soler does not question tbertCof Appeals' application of | VI of the Sales
Agreement to the disputes involved here as a mattstiandard contract interpretatibhinstead, it argues
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that as a matter of law a court may not construarhitration agreement to encompass claims arsin@f
statutes designed to protect a class to which &y pesisting arbitration belongs "unless [thattyjehas
expressly agreed" to arbitrate those claims, seef@eCert. in No. 83-1733, pp. 8, i, by which 8ol
presumably means that the arbitration clause npegtifically mention the statute giving rise to ttlaims
that a party to the clause seeks to arbitrate.738€~.2d, at 159. Soler reasons that, becausksitwihin

the class for whose benefit the federal and locditrast laws and dealers' Acts were passed, bait th
arbitration clause at issue does not mention thgates or statutes in general, the clause cdrenmad to
contemplate arbitration of these statutory claims.

We do not agree, for we find no warranthie Arbitration Act for implying in every contrawithin
its ken a presumption against arbitration of stajutclaims. The Act's centerpiece provision makes a
written agreement to arbitrate “in any maritimeniaction or a contract evidencing a transactioolinng
commerce . . . valid, irrevocable, and enforceadd®e upon such grounds as exist at law or in ydupit
the revocation of any contract." 9 U.S.C. § 2. Tliteeral federal policy favoring arbitration agreents,"
Moses H. Cone Memorial Hospital v. Mercury Condiiut Corp.,460 U.S. 1, 24, 103 S.Ct. 927, 941, 74
L.Ed.2d 765 (1983), manifested by this provisiod #me Act as a whole, is at bottom a policy guarainty
the enforcement of private contractual arrangemenésAct simply "creates a body of federal subtban
law establishing and regulating the duty to honoagreement to arbitratdd., at 25, n. 32, 103 S.Ct., at
942, n. 32* As this Court recently observed, “[t]he preeminesricern of Congress in passing the Act was
to enforce private agreements into which partiesdrered,”
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a concern which "requires that we rigorously endorgreements to arbitrat®&an Witter Reynolds Inc. v.
Byrd, 470 U.S. 213, 221, 105 S.Ct. 1238, 1242, 84 L&Ad58 (1985).

Accordingly, the first task of a courkad to compel arbitration of a dispute is to deiamwhether
the parties agreed to arbitrate that dispute. Tetdés to make this determination by applying tfesleral
substantive law of arbitrability, applicable to aapitration agreement within the coverage of tha.'A
Moses H. Cone Memorial Hospitalp0 U.S., at 24, 103 S.Ct., at 941. $egna Paint Corp. v. Flood &
Conklin Mfg. Co.388 U.S. 395, 400-404, 87 S.Ct. 1801, 1804-1886..Ed.2d 1270 (1967)Southland
Corp. v. Keating465 U.S. 1, 12, 104 S.Ct. 852, 859, 79 L.Ed.2ti9B4). And that body of law counsels

"that questions of arbitrability must &@dressed with a healthy regard for the federatyéhvoring
arbitration. . . . The Arbitration Act establishbsit, as a matter of federal law, any doubts cariegrthe
scope of arbitrable issues should be resolvedvarfaf arbitration, whether the problem at handhis
construction of the contract language itself or alegation of waiver, delay, or a like defense to
arbitrability." Moses H. Cone Memorial Hospitdl60 U.S., at 24-25, 103 S.Ct., at 941-942.

Seee.g., Steelworkers v. Warrior & Gulf Navigation €863 U.S. 574, 582-583, 80 S.Ct. 1347,
1352-1353, 4 L.Ed.2d 1409 (1960). Thus, as with ather contract, the parties' intentions contrait b
those intentions are generously construed asuesssf arbitrability.



There is no reason to depart from thegsdeiines where a party bound by an arbitratioreagrent
raises claims founded on statutory rights. Somee tego this Court expressed "hope for [the Act's]
usefulness both in controversies based on statutes standards otherwise creatéd/ilko v. Swan346
U.S. 427, 432, 74 S.Ct. 182, 185, 98 L.Ed.168 () 9dtnote omitted); seklerrill Lynch, Pierce, Fenner
& Smith, Inc. v. Ware414 U.S. 117, 135, n. 15, 94 S.Ct. 383, 393, n385..Ed.2d 348 (1973), and we
are well past the time
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when judicial suspicion of the desirability of arbtion and of the competence of arbitral tribunals
inhibited the development of arbitration as anrakliive means of dispute resolution. Just last Term
Southland Corp., suprayhere we held that § 2 of the Act declared a nalipolicy applicable equally in
state as well as federal courts, we construeditration clause to encompass the disputes at isgheut
pausing at the source in a state statute of thesrigsserted by the parties resisting arbitradéb. U.S., at
15, and n. 7, 104 S.Ct., at 860, and It. @f course, courts should remain attuned to wedpsuted claims
that the agreement to arbitrate resulted from timecf fraud or overwhelming economic power thatudo
provide grounds "for the revocation of any contta@tU.S.C. § 2; seBouthland Corp.465 U.S., at 16, n.
11, 104 S.Ct., at 861, n. 1The Bremen v. Zapata Off-Shore Ct0y7 U.S. 1, 15, 92 S.Ct. 1907, 1916, 32
L.Ed.2d 513 (1972). But, absent such compellingserations, the Act itself provides no basis for
disfavoring agreements to arbitrate statutory ctaimy skewing the otherwise hospitable inquiry into
arbitrability.

That is not to say that all controversiaplicating statutory rights are suitable for ardion. There
is no reason to distort the process of contractrpmetation, however, in order to ferret out the
inappropriate. Just as it is the congressionakpatianifested in the Federal Arbitration Act thetjuires
courts liberally to construe the scope of arbitratagreements covered by that Act, it is the casjomal
intention expressed in some other statute on wthiehcourts must rely to identify any category dils
as to which agreements to arbitrate will be heldnforceable.
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SeeWilko v. Swan346 U.S., at 434-435, 74 S.Ct., at 186-18@uthland Corp.465 U.S., at 16, n. 11, 104
S.Ct., at 861, n.11Dean Witter Reynolds Inc470 U.S., at 224-225, 105 S.Ct., at 1244-1245d@oing
opinion). For that reason, Soler's concern forustaily protected classes provides no reason tordble
lens through which the arbitration clause is ré&dagreeing to arbitrate a statutory claim, a pddgs not
forgo the substantive rights afforded by the sgtittonly submits to their resolution in an araitrrather
than a judicial, forum. It trades the procedures apportunity for review of the courtroom for the
simplicity, informality, and expedition of arbittah. We must assume that if Congress intended the
substantive protection afforded by a given statoténclude protection against waiver of the righta
judicial forum, that intention will be deducibleofn text or legislative history. S&#ilko v. Swan, supra.
Having made the bargain to arbitrate, the partyukhbe held to it unless Congress itself has edrae
intention to preclude a waiver of judicial remedies the statutory rights at issue. Nothing, in the
meantime, prevents a party from excluding statutdayms from the scope of an agreement to arbitrate
SeePrima Paint Corp.388 U.S., at 406, 87 S.Ct., at 1807.

In sum, the Court of Appeals correctiyndocted a two-step inquiry, first determining whestlthe
parties' agreement to arbitrate reached the stgtissues, and then, upon finding it did, consiagri
whether legal constraints external to the pardgséement foreclosed the arbitration of those dawie
endorse its rejection of Soler's proposed rulerlotration-clause construction.



We now turn to consider whether Solemtast claims are nonarbitrable even though # hgreed
to arbitrate them. In holding that they are nog @ourt of Appeals followed the decision of the @&t
Circuit in American Safety Equipment Corp. v. J.P. Maguire &,391 F.2d 821 (1968). Notwithstanding
the absence of any explicit support
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for such an exception in either the Sherman AdherFederal Arbitration Act, the Second Circuitrthe
reasoned that "the pervasive public interest iromeiment of the antitrust laws, and the naturehef t
claims that arise in such cases, combine to makentitrust claims . . . inappropriate for araiton." 1d.,

at 827-828. We find it unnecessary to assess tiitnacy of theAmerican Safetyloctrine as applied to
agreements to arbitrate arising from domestic @etiens. As inScherk v. Alberto-Culver Co417 U.S.
506, 94 S.Ct. 2449, 41 L.Ed.2d 270 (1974), we agdelthat concerns of international comity, respect
the capacities of foreign and transnational trilsjnand sensitivity to the need of the internationa
commercial system for predictability in the reswmlot of disputes require that we enforce the padrties
agreement, even assuming that a contrary resulidvmeuforthcoming in a domestic context.

Even befor&cherk,this Court had recognized the utility of forumesgtlon clauses in international
transactions. IThe Bremen, supran American oil company, seeking to evade a contgh choice of an
English forum and, by implication, English law.efil a suit in admiralty in a United States Dist@durt
against the German corporation which had contrattetbw its rig to a location in the Adriatic Sea.
Notwithstanding the possibility that the Englishudowould enforce provisions in the towage contract
exculpating the German party which an American tauuld refuse to enforce, this Court gave effect t
the choice-of-forum clause. It observed:

"The expansion of American business amtustry will hardly be encouraged if, notwithstargli
solemn contracts, we insist on a parochial conttegitall disputes must be resolved under our lavesia
our courts. . . . We cannot have trade and comniara®rld markets and international waters exclakiv
on our terms, governed by our laws, and resolvexliircourts." 407 U.S., at 9, 92 S.Ct., at 1912.
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Recognizing that "agreeing in advanceaoforum acceptable to both parties is an indisgaasa
element in international trade, commerce, and ewctitrg,” id., at 13-14, 92 S.Ct., at 1914-1916 the
decision inThe Bremerlearly eschewed a provincial solicitude for thegdiction of domestic forums.

Identical considerations governed the r€odecision irScherkwhich categorized "[a]n agreement
to arbitrate before a specified tribunal [as], ifeet, a specialized kind of forum-selection clatisat posits
not only the situs of suit but also the procedarde used in resolving the dispute.” 417 U.S.,1&, 94
S.Ct., at 2457. Irscherk,the American company Alberto-Culver purchased s#hvieterrelated business
enterprises, organized under the laws of GermanylLéechtenstein, as well as the rights held by ¢hos
enterprises in certain trademarks, from a Germtipeci who at the time of trial resided in Switzeda
Although the contract of sale contained a clauseiging for arbitration before the International d@hber
of Commerce in Paris of "any controversy or claariding] out of this agreement or the breach thegreo
Alberto-Culver subsequently brought suit agains$te®k in a Federal District Court in Illinois, alieg that
Scherk had violated § 10(b) of the Securities ErgeaAct of 1934 by fraudulently misrepresenting the
status of the trademarks as unencumbered. TheidDi§ourt denied a motion to stay the proceedings



before it and enjoined the parties from going fadvhefore the arbitral tribunal in Paris. The Cooirt
Appeals for the Seventh Circuit affirmed, relying this Court's holding iWilko v. Swan346 U.S. 427,
74 S.Ct. 182, 98 L.Ed. 168 (1953), that agreemengsbitrate disputes arising under the Securiietsof
1933 are nonarbitrable. This Court reversed, eifgrthe arbitration agreement even while assumimg f
purposes of the decision that the controversy wdndchonarbitrable under the holding Wilko had it
arisen out of a domestic transaction. Again, tharCemphasized:
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"A contractual provision specifying invahce the forum in which disputes shall be litigaded the
law to be applied is . . . an almost indispensairkcondition to achievement of the orderliness and
predictability essential to any international besis transaction. . . .

"A parochial refusal by the dsuof one country to enforce an international taakion
agreement would not only frustrate these purpdsaswould invite unseemly and mutually destructive
jockeying by the parties to secure tactical litigatadvantages. . . . [It would] damage the falmfc
international commerce and trade, and imperil thiéngness and ability of businessmen to enter into
international commercial agreements." 417 U.$516t517, 94 S.Ct., at 2455-2456.

Accordingly, the Court held Alberto-Cutv® its bargain, sending it to the internationgbitaal
tribunal before which it had agreed to seek itsagies.

The Bremerand Scherkestablish a strong presumption in favor of enforest of freely negotiated
contractual choice-of-forum provisions. Here, aSaherkthat presumption is reinforced by the emphatic
federal policy in favor of arbitral dispute resatut. And at least since this Nation's accessiolin0 to the
Convention, see [1970] 21 U.S.T. 2517, T.l.LA.S. B9nd the implementation of the Convention in the
same year by amendment of the Federal Arbitratioty Athat federal policy applies with special force in
the field of international commerce. Thus, we musigh the concerns dmerican Safetpgainst a strong
belief in the efficacy of arbitral procedures fbetresolution of international commercial dispuges an
equal commitment to the enforcement of freely nieged choice-of-forum clauses.
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At the outset, we confess to some skisptiof certain aspects of tihenerican Safetgloctrine. As
distilled by the First Circuit, 723 F.2d, at 16Betdoctrine comprises four ingredients. First, gévparties
play a pivotal role in aiding governmental enforegmof the antitrust laws by means of the privat#oa
for treble damages. Second, "the strong possilitiiag contracts which generate antitrust disputeyg be
contracts of adhesion militates against automatiar determination by contract." Third, antitrussues,
prone to complication, require sophisticated legatl economic analysis, and thus are "ill-adapted to
strengths of the arbitral process., expedition, minimal requirements of written ratds simplicity,
resort to basic concepts of common sense and siegpigy." Finally, just as "issues of war and peare
too important to be vested in the generals, . ecisibns as to antitrust regulation of businesstaoe
important to be lodged in arbitrators chosen frdra business community—particularly those from a
foreign community that has had no experience witlexposure to our law and values." S&merican
Safety 391 F.2d, at 826-827.

Initially, we find the second concern ustjfied. The mere appearance of an antitrust tésgoes
not alone warrant invalidation of the selected foran the undemonstrated assumption that the dibiira
clause is tainted. A party resisting arbitratiorcofirse may attack directly the validity of the egment to



arbitrate. Sed’rima Paint Corp. v. Flood & Conklin Mfg. Co388 U.S. 395, 87 S.Ct. 1801, 18 L.Ed.2d
1270 (1967). Moreover, the party may attempt to enakshowing that would warrant setting aside the
forum-selection clause—that the agreement wasf8etfd by fraud, undue influence, or overweening
bargaining power"; that "enforcement would be usos@ble and unjust’; or that proceedings "in the
contractual forum will be so gravely difficult anttonvenient that [the resisting party] will fott aractical
purposes be deprived of his day in couftie Bremen407 U.S., at
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12, 15, 18, 92 S.Ct., at 1914, 1916, 1917. Butrabmech a showing—and none was attempted here—there
is no basis for assuming the forum inadequates@dtection unfair.

Next, potential complexity should notfsed to ward off arbitration. We might well havense doubt
that even the courts followingmerican Safetysubscribe fully to the view that antitrust matten®e
inherently insusceptible to resolution by arbiatias these same courts have agreed that an akidgrto
arbitrate antitrust claims entered inafter the dispute arises is acceptable. Seg,, Coenen v. R.W.
Pressprich & Co.453 F.2d 1209, 1215 (CA2), cert. denied, 406 949, 92 S.Ct. 2045, 32 L.Ed.2d 337
(1972);Cobb v. Lewis488 F.2d 41, 48 (CA5 1974). See also, in the ptesases, 723 F.2d, at 168, n. 12
(leaving question open). And the vertical restminhich most frequently give birth to antitrustinia
covered by an arbitration agreement will not oftartasion the monstrous proceedings that have given
antitrust litigation an image of intractability. &my event, adaptability and access to expertséatimarks
of arbitration. The anticipated subject matterraf tlispute may be taken into account when theratbit
are appointed, and arbitral rules typically provide the participation of experts either employedtbhe
parties or appointed by the tribuf&iMoreover, it is often a judgment that streamlipedceedings and
expeditious results will best serve their needs taaises parties to agree to arbitrate their désplit is
typically a desire to keep the effort and experespiired to resolve a dispute within manageable dsun
that prompts them mutually to forgo access to jatliemedies. In sum, the factor of potential com-
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plexity alone does not persuade us that an arhitbainal could not properly handle an antitrusttera

For similar reasons, we also reject thepgpsition that an arbitration panel will pose tpeat a
danger of innate hostility to the constraints orsibass conduct that antitrust law imposes. Intesnat
arbitrators frequently are drawn from the legah&$l as the business community; where the dispateam
important legal component, the parties and thetratbbody with whose assistance they have agreed to
settle their dispute can be expected to selecttrarbis accordingly? We decline to indulge the
presumption that the parties and arbitral body ocetidg a proceeding will be unable or unwillingr&tain
competent, conscientious, and impartial arbitrators

We are left, then, with the core of thmerican Safetyloctrine—the fundamental importance to
American democratic capitalism of the regime ofdhétrust laws. See,
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e.g., United States v. Topco Associates, Inc., Y05. 596, 610, 92 S.Ct. 1126, 1134, 31 L.Ed.2d 515
(1972); Northern Pacific R. Co. v. United Stat&§6 U.S. 1, 4, 78 S.Ct. 514, 517, 2 L.Ed.2d 54%8).
Without doubt, the private cause of action plageatral role in enforcing this regime. Seqy., Hawaii v.



Standard Oil Co.405 U.S. 251, 262, 92 S.Ct. 885, 891, 31 L.Ed24 (11972). As the Court of Appeals
pointed out:

"'A claim under the antitrlestvs is not merely a private matter. The Shermanif\designed
to promote the national interest in a competitigermmy; thus, the plaintiff asserting his rightslenthe
Act has been likened to a private attorney-geneta protects the public's interest.' " 723 F.2d168,
quotingAmerican Safety391 F.2d, at 826.

The treble-damages provision wielded bg private litigant is a chief tool in the antitrus
enforcement scheme, posing a crucial deterrenbtengial violators. See.g., Perma Life Mufflers, Inc. v.
International Parts Corp.392 U.S. 134, 138-139, 88 S.Ct. 1981, 1984-1984,.Ed.2d 982 (1968).

The importance of the private damagesymhowever, does not compel the conclusion thagty
not be sought outside an American court. Notwithditag its important incidental policing functiorhet
treble-damages cause of action conferred on privaties by § 4 of the Clayton Act, 15 U.S.C. § 45
pursued by Soler here by way of its third countena| seeks primarily to enable an injured competibo
gain compensation for that injury.

"Section 4 . . . is in esseaceemedial provision. It provides treble damage$dmy person
who shall be injured in his business or propertydgson of anything forbidden in the antitrust laws.'
Of course, treble damages also play an importdetinopenalizing wrongdoers and deterring wrongdgpin
as we also have frequently observed. . . . It ribelgss is true that the treble-damages provisidrich
makes awards available only to injured parties,rardsures the awards by a
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multiple of the injury actually proved, designed primarily as a remedgrunswick Corp. v. Pueblo
Bowl-O-Mat, Inc.429 U.S. 477, 485-486, 97 S.Ct. 690, 695-696, .5@l12d 701 (1977).

After examining the respective legislativistories, the Court iBrunswickrecognized that when
first enacted in 1890 as § 7 of the Sherman ActSt2é. 210, the treble-damages provision "was doade
of primarily as a remedy for '[tlhe people of thaitdd States as individuals,' " 429 U.S., at 48610y 97
S.Ct., at 696, n. 10, quoting 21 Cong.Rec. 176 B11890) (remarks of Sen. George); when reenacted i
1914 as § 4 of the Clayton Act, 38 Stat. 731, is&tll "conceived primarily as 'open[ing] the daufr
justice to every man, whenever he may be injurethbge who violate the antitrust laws, and giv/[itigg
injured party ample damages for the wrong sufféred29 U.S., at 486, n. 10, 97 S.Ct., at 696,. 1
quoting 51 Cong.Rec. 9073 (1914) (remarks of RepbhY. And, of course, the antitrust cause of action
remains at all times under the control of the iidiial litigant: no citizen is under an obligatiankiring an
antitrust suit, sedlinois Brick Co. v. lllinois,431 U.S. 720, 746, 97 S.Ct. 2061, 2074, 52 L.Eq¢Qd
(1977), and the private antitrust plaintiff needs executive or judicial approval before settlingeoift
follows that, at least where the international cafsa transaction would otherwise add an element of
uncertainty to dispute resolution, the prospecliigant may provide in advance for a mutually agble
procedure whereby he would seek his antitrust rexgoas well as settle other controversies.

There is no reason to assume at the tooft$kee dispute that international arbitrationlwibt provide
an adequate mechanism. To be sure, the internbtdpigral tribunal owes no prior allegiance to tegal
norms of particular states; hence, it has no digddigation to vindicate their statutory dictatdhe
tribunal, however, is bound to effectuate the ititers of the parties. Where the parties have agttesicthe



arbitral body is to decide a defined set of claintsch includes, as in these cases, those arisorg the
application of American antitrust law, the tributia¢re-
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fore should be bound to decide that dispute in @tedth the national law giving rise to the claif.
Wilko v. Swan346 U.S., at 433-434, 74 S.Ct., at 185-18&nd so long as the prospective litigant
effectively may vindicate its statutory cause df@tin the arbitral forum, the statute will conimto serve
both its remedial and deterrent function.
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Having permitted the arbitration to goward, the national courts of the United States malve the
opportunity at the award-enforcement stage to enthat the legitimate interest in the enforcemdrthe
antitrust laws has been addressed. The Converggarves to each signatory country the right tosesfu
enforcement of an award where the "recognition rdoreement of the award would be contrary to the
public policy of that country.” Art. V(2)(b), 21 B.T., at 2520; se8cherk,417 U.S., at 519, n. 14, 94
S.Ct., at 2457, n. 14. While the efficacy of théimal process requires that substantive reviewhat
award-enforcement stage remain minimal, it would remuire intrusive inquiry to ascertain that the
tribunal took cognizance of the antitrust claimg aotually decided the.

As international trade has expanded @eme decades, so too has the use of internatiobiafedion
to resolve disputes arising in the course of thatld. The controversies that international arbitral
institutions are called upon to resolve have impeeddn diversity as well as in complexity. Yet fywtential
of these tribunals for efficient disposition of &glisagreements arising from commercial relatioas not
yet been tested. If they are to take a centralepla¢he international legal order, national cowvit need
to "shake off the old judicial hostility to arbitian,” Kulukundis Shipping Co. v. Amtorg Trading Corp.,
126 F.2d 978, 985 (CA2 1942), and also their cuatymand understandable unwillingness to cede
jurisdiction of a claim arising under domestic lewa foreign or transnational tribunal. To thisett at
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least, it will be necessary for national courtsstabordinate domestic notions of arbitrability tce th
international policy favoring commercial arbitraticSeeScherk, supra:
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Accordingly, we "require this represeivatof the American business community to honor its
bargain,"Alberto-Culver Co. v. Scherkg84 F.2d 611, 620 (CA7 1973) (Stevens, J., digsgntby holding
this agreement to arbitrate "enforce[able] . . adeord with the explicit provisions of the Arbtian Act.”
Scherk417 U.S., at 520, 94 S.Ct., at 2457

The judgment of the Court of Appeals firmed in part and reversed in part, and the cases
remanded for further proceedings consistent withapinion.

It is so ordered.

Justice POWELL took no part in the dexisbf these cases.



Justice STEVENS, with whom Justice BRENWNjoins, and with whom Justice MARSHALL joins
except as to Part Il, dissenting.

One element of this rather complex litiga is a claim asserted by an American dealedymButh
automobiles that two major automobile companiesparties to an international cartel that has restth
competition in the American market. Pursuant toagreement that is alleged to have violated § hef t
Sherman Act, 15 U.S.C. § 1, those companies allggedvented the dealer from transshipping some 966
surplus vehicles from Puerto Rico to other dedlethe American market. App. 92.

Petitioner denies the truth of the déalalegations and takes the position that theditgliof the
antitrust claim must be resolved by an arbitrativhunal in Tokyo, Japan. Largely because the auto
manufacturer's defense to the antitrust allegaidrased on provisions in the dealer's franchiseeagent,
the Court of Appeals concluded that the arbitrati@use in that agreement encompassed the antitrust
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claim. 723 F.2d 155, 159 (CA1 1983). It held, hoaras a matter of law, that arbitration of suaiaam
may not be compelled under either the Federal fatiin Act® or the Convention on the Recognition and
Enforcement of Foreign Arbitral Awarddd., at 161-168.

This Court agrees with the Court of Adpeiaterpretation of the scope of the arbitratabeuse, but
disagrees with its conclusion that the clause isntorceable insofar as it purports to cover antrausti
claim against a Japanese company. This Court'sngpleésts almost exclusively on the federal policy
favoring arbitration of commercial disputes andu@gotions of international comity arising from tlaet
that the automobiles involved here were manufadtimelapan. Because | am convinced that the Cdurt o
Appeals' construction of the arbitration clauseeisoneous, and because | strongly disagree with thi
Court's interpretation of the relevant federal wgts, | respectfully dissent. In my opinion, (1)ar
construction of the language in the arbitratioruskin the parties' contract does not encompasaira ¢
that auto manufacturers entered into a conspimaejoilation of the antitrust laws; (2) an arbitoaticlause
should not normally be construed to cover a stayutemedy that it does not expressly identify; (3)
Congress did not intend 8 2 of the Federal Arbdrafct to apply to antitrust claims; and (4) Coesg did
not intend the Convention on the Recognition anébiement of Foreign Arbitral Awards to apply to
disputes that are not covered by the Federal Aatioitm Act.

On October 31, 1979, respondent, Soley<lér-Plymouth, Inc. (Soler), entered into a "disitor
agreement" to govern the sale of Plymouth passecaysrto be manufactured by petitioner, Mitsubishi
Motors Corpora-
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tion of Tokyo, Japan (Mitsubishi)Mitsubishi, however, was not a party to that agreet. Rather the
"purchase rights" were granted to Soler by a whollyned subsidiary of Chrysler Corporation that is
referred to as "Chrysler" in the agreem&fithe distributor agreement does not contain antrattsin
clause. Nor does the record contain any other ageeproviding for the arbitration of disputes beén
Soler and Chrysler.



Paragraph 26 of the distributor agreenaenhorizes Chrysler to have Soler's orders fitbgdany
company affiliated with Chrysler, that company &t®r becoming the "supplier" of the products covered
by the agreement with ChrysléRelying on paragraph 26 of their distributor
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agreement,Soler, Chrysler, and Mitsubishi entered into aasafe Sales Procedure Agreement designating
Mitsubishi as the supplier of the products covergdhe distributor agreemehfThe arbitration clause the
Court construes today is found in that agreerffiéyst.a matter of ordinary contract interpretatidrere are

at least two reasons why that clause does not apl$oler's antitrust claim against Chrysler and
Mitsubishi.

First, the clause only applies to twotpatdisputes between Soler and Mitsubishi. The arsit
violation alleged in Soler's counterclaim is a &party dispute. Soler has joined both Chrysler iémd
associated company, Mitsubishi, as counterdefesd@he pleading expressly alleges that
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both of those companies are "engaged in an unlagdibination and conspiracy to restrain and divide
markets in interstate and foreign commerce, inagioh of the Sherman Antitrust Act and the Clayton
Act." App. 91. It is further alleged that Chryskuthorized and participated in several overt aicectbd at
Soler. At this stage of the case we must, of coasgume the truth of those allegations. Only bstating
the language of the arbitration clause far beyasaidinary meaning could one possibly conclude itha
encompasses this three-party dispute.

Second, the clause only applies to desplivhich may arise between MMC and BUYER out oifor
relation to Articles I-B through V of this Agreenteor for the breach thereof. . .Id., at 52. Thus, disputes
relating to only 5 out of a total of 15 Articles the Sales Procedure Agreement are arbitrable.€eTfios
Articles cover: (1) the terms and conditions ofedir sales (matters such as the scheduling of grders
deliveries, and payment); (2) technical and engingechanges; (3) compliance by Mitsubishi with
customs laws and regulations, and Soler's obligat®m inform Mitsubishi of relevant local laws; (4)
trademarks and patent rights; and (5) Mitsubishight to cease production of any products. It is
immediately obviously that Soler's antitrust claiid not arise out of Articles I-B through V andstnot a
claim "for the breach thereof.” The question is thieeit is a dispute "in relation to" those Artisle

Because Mitsubishi relies on those Aesobf the contract to explain some of the actisitleat Soler
challenges in its antitrust claim, the Court of Ap[s concluded that the relationship between thpudé
and those Articles brought the arbitration claus® play. | find that construction of the clauseoli
unpersuasive. The words "in relation to" appeawbeh the references to claims that arise under the
contract and claims for breach of the contracelidyve all three of the species of arbitrable ckamust be
predicated on contractual rights defined in ArticleB through V.
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The federal policy favoring arbitratioanmot sustain the weight that the Court assigiits £oclause
requiring arbitration of all claims "relating to" @ntract surely could not encompass a claim that t
arbitration clause was itself part of a contractestraint of trade. CfParamount Famous Lasky Corp. v.
United States282 U.S. 30, 51 S.Ct. 42, 75 L.Ed. 145 (1930);aseUnited States v. Paramount Pictures,
Inc.,334 U.S. 131, 176, 68 S.Ct. 915, 938, 92 L.Ed01@®48). Nor in my judgment should it be read to



encompass a claim that relies, not on a failurpeidorm the contract, but on an independent viotatf
federal law. The matters asserted by way of defdnsgot control the character, or the source, efdaim
that Soler has assertédccordingly, simply as a matter of ordinary coutrinterpretation, | would hold
that Soler's antitrust claim is not arbitrable.

Section 2 of the Federal Arbitration Aescribes three kinds of arbitrable agreem&nfsvo—those
including maritime transactions and those covetireggsubmission of an existing dispute to arbitratieare
not involved in this case. The language of § 2tirgdato the Soler-Mitsubishi arbitration clausedeas
follows:
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"A written provision in . . .a@ntract evidencing a transaction involving comredp settle by
arbitration a controversy thereafter arising ousoth contract . . . or the refusal to performihmle or
any part thereof, . . . shall be valid, irrevocalled enforceable, save upon such grounds asatat or
in equity for the revocation of any contract.”

The plain language of this statute encaseps Soler's claims that arise out of its contnaitt
Mitsubishi, but does not encompass a claim arisinder federal law, or indeed one that arises uitder
distributor agreement with Chrysler. Nothing in tb&t of the 1925 Act, nor its legislative histosyggests
that Congress intended to authorize the arbitraifamy statutory claim$.

Until today all of our cases enforcingegments to arbitrate under the Arbitration Actehawolved
contract claims. In one, the party claiming a bheat contractual warranties also claimed that theabh
amounted to fraud actionable under § 10(b) of theuBties Exchange Act of 193&cherk v. Alberto-
Culver Co.417 U.S. 506, 94 S.Ct. 2449, 41 L.Ed.2d 270 (1874)
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But this is the first time the Court has consideted question whether a standard arbitration clause
referring to claims arising out of or relating te@ntract should be construed to cover statutaiynd that
have only an indirect relationship to the contfddh my opinion, neither the Congress that enached t
Arbitration Act in 1925, nor the many parties whavh agreed to such standard clauses, could have
anticipated the Court's answer to that question.

On several occasions we have drawn andiiin between statutory rights and contractugthts and
refused to hold that an arbitration barred the réisgeof a statutory right. Thus, ialexander v. Gardner-
Denver Co.415 U.S. 36, 94 S.Ct. 1011, 39 L.Ed.2d 147 (19%4) held that the arbitration of a claim of
employment discrimination would not bar an empldyestatutory right to damages under Title VII of th
Civil Rights Act of 1964, 42 U.S.C. 88§ 2000e—2000&- notwithstanding the strong federal policy
favoring the arbitration of labor disputes. In ticase the Court explained at some length why itlavbe
unreasonable to assume that Congress intendeds¢oagbitrators the final authority to implement the
federal statutory policy:

"[W]e have long recognized that 'the cleodf forums inevitably affects the scope of thiessantive
right to be vindicatedU.S. Bulk Carriers v. Arguelled00
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U.S. 351, 359-360 [91 S.Ct. 409, 413-42%, L.Ed.2d 456] (1971) (Harlan, J., concurring).
Respondent's deferral rule is necessarily premisedthe assumption that arbitral processes are
commensurate with judicial processes and that Gmsgimpliedly intended federal courts to defer to
arbitral decisions on Title VIl issues. We deens suipposition unlikely.

"Arbitral procedures, while Wweduited to the resolution of contractual disputesake
arbitration a comparatively inappropriate forum floe final resolution of rights created by TitlelVThis
conclusion rests first on the special role of thHeteator, whose task is to effectuate the interthe parties
rather than the requirements of enacted legislation But other facts may still render arbitrabgesses
comparatively inferior to judicial processes in fhmtection of Title VII rights. Among these is tffiect
that the specialized competence of arbitratorsapestprimarily to the law of the shop, not the lafsthe
land. United Steelworkers of America v. Warrior & Gulf\Ngation Co.,363 U.S. 574, 581-583, [80 S.Ct.
1347, 1352-1353, 4 L.Ed.2d 1409] (1960). Partiesallg choose an arbitrator because they trust his
knowledge and judgment concerning the demands amdsiof industrial relations. On the other hand, th
resolution of statutory or constitutional issuea jgrimary responsibility of courts, and judiciainstruction
has proved especially necessary with respect te Vi, whose broad language frequently can be mjive
meaning only by reference to public law concepdd5 U.S., at 56-57, 94 S.Ct., at 1023-1024 (fo@not
omitted).

In addition, the Court noted that theoimnfial procedures which make arbitration so desratblthe
context of contractual disputes are inadequate eeeldp a record for appellate review of statutory
questions? Such review is essential on
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matters of statutory interpretation in order touaeonsistent application of important public tigh

InBarrentine v. Arkansas-Best Freight System, 480 U.S. 728, 101 S.Ct. 1427, 67 L.Ed.2d 641
(1981), we reached a similar conclusion with respedhe arbitrability of an employee's claim based
the Fair Labor Standards Act, 29 U.S.C. §§ 201-2¥8.again noted that an arbitrator, unlike a feldera
judge, has no institutional obligation to enforedédral legislative policy:

"Because the arbitrator is required tieafiate the intent of the parties, rather thaertforce the
statute, he may issue a ruling that is inimicaht® public policies underlying the FLSA, thus deprg an
employee of protected statutory rights.

"Finally, not only are arbitqatocedures less protective of individual statutogpts than are
judicial procedures, se&ardner-Denver, suprd415 U.S.], at 57-58 [94 S.Ct., at 1024-1025], but
arbitrators very often are powerless to grant tigriaved employees as broad a range of relief. Utide
FLSA, courts can award actual and liquidated dasag&sonable attorney's fees, and costs. 29 USS.C.
216(b). An arbitrator, by contrast, can award ahigt compensation authorized by the wage provisifon
the collective-bargaining agreement. . . . It isstnanlikely that he will be authorized to awardulidated
damages, costs, or attorney's fees." 450 U.S44745, 101 S.Ct., at 1446-1447 (footnote omitted).
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The Court has applied the same logicaldihg that federal claims asserted under the KuxKkact
of 1871, 42 U.S.C. § 1983, and claims arising urgd&p(2) of the Securities Act of 1933, 15 U.S.G.78
(2), may not be finally resolved by an arbitratdcDonald v. City of West Branch66 U.S. 284, 104 S.Ct.
1799, 80 L.Ed.2d 302 (1984}ilko v. Swan346 U.S. 427, 74 S.Ct. 182, 98 L.Ed. 168 (1953).

The Court's opinions Wexander, Barrentine, McDonaléndWilko all explain why it makes good
sense to draw a distinction between statutory daamd contract claims. In view of the Court's répea
recognition of the distinction between federal @@ty rights and contractual rights, together wiitle
undisputed historical fact that arbitration hasclioned almost entirely in either the area of lablieputes
or in "ordinary disputes between merchants as wstipns of fact,” see n. 1&upra,it is reasonable to
assume that most lawyers and executives would xpeat the language in the standard arbitrationsdau
to cover federal statutory claims. Thus, in my agin both a fair respect for the importance ofititerests
that Congress has identified as worthy of fedaitlsory protection, and a fair appraisal of thestrikely
understanding of the parties who sign agreementgaitong standard arbitration clauses, support a
presumption that such clauses do not apply to &déatutory claims.

The Court has repeatedly held that asitatiby Congress to create a special statutory dgme
renders a private agreement to arbitrate a fedgatlitory claim unenforceable. Thus, as | haveadlye
noted, the express statutory remedy provided irkih&lux Act of 1871'° the express statutory remedy in
the Securities Act of 193%,the express statutory remedy in the Fair Labond@teds Act’ and the
express
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statutory remedy in Title VII of the Civil Rightsch of 19648 each provided the Court with convincing
evidence that Congress did not intend the protestasforded by the statute to be administered jhate
arbitrator. The reasons that motivated those dewsapply with special force to the federal policgt is
protected by the antitrust laws.

To make this point it is appropriate &zall some of our past appraisals of the importafdhis
federal policy and then to identify some of thedfie remedies Congress has designed to implentetit i
was Chief Justice Hughes who characterized then&ireAntitrust Act as "a charter of freedom" thatyma
fairly be compared to a constitutional provisiome®ppalachian Coals, Inc. v. United Stat@88 U.S.
344, 359-360, 53 S.Ct. 471, 473-474, 77 L.Ed. 82838). InUnited States v. Philadelphia National Bank,
374 U.S. 321, 371, 83 S.Ct. 1715, 1745, 10 L.E®@28 (1963), the Court referred to the extraordinary
"magnitude” of the value choices made by Congmnegnacting the Sherman Act. More recently, the Cour
described the weighty public interests underlyimg basic philosophy of the statute:

"Antitrust laws in general, atite Sherman Act in particular, are the Magna Caftéree
enterprise. They are as important to the presenvatfi economic freedom and our free-enterpriseesysts
the Bill of Rights is to the protection of our fuadental personal freedoms. And the freedom guaednte
each and every business, no matter how small, ésfthkedom to compete—to assert with vigor,
imagination, devotion, and ingenuity whatever eeonivomuscle it can muster. Implicit in such freedism
the notion that it cannot be foreclosed with respemne sector of the economy because certairatgriv
citizens or groups believe that such foreclosurghtnpromote greater competition in a more important
sector of the economyUnited States v. Topco Associates, 1405 U.S. 596, 610, 92 S.Ct. 1126, 1135, 31
L.Ed.2d 515 (1972).



Page 652

The Sherman and Clayton Acts reflect Cesg appraisal of the value of economic freeddray t
guarantee the vitality of the entrepreneurial sp@iuestions arising under these Acts are amongibet
important in public law.

The unique public interest in the enfoneat of the antitrust laws is repeatedly reflectedhe
special remedial scheme enacted by Congress. Bsneractment in 1890, the Sherman Act has provided
for public enforcement through criminal as well @sil sanctions. The pre eminent federal interest i
effective enforcement once justified a provisiom §pecial three-judge district courts to hear eumit
claims on an expedited basis, as well as for diapgeeal to this Court bypassing the courts of dppéa
See,e.g., United States v. National Assn. of Securileslers, Inc.,422 U.S. 694, 95 S.Ct. 2427, 45
L.Ed.2d 486 (1975).

The special interest in encouraging pevenforcement of the Sherman Act has been refléotthe
statutory scheme ever since 1890. Section 7 obtiygnal Act?® used the broadest possible language to
describe the class of litigants who may invokepitstection. "The Act is comprehensive in its teramsl
coverage, protecting all who are made victims af forbidden practices by whomever they may be
perpetrated.’"Mandeville Island Farms, Inc. v. American Crystaigar Co.,334 U.S. 219, 236, 68 S.Ct.
996, 1006, 92 L.Ed. 1328, (1948); see also Associ-
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ated General Contractors of California, Inc. v. Carperge459 U.S. 519, 529, 103 S.Ct. 897, 904, 74
L.Ed.2d 723 (1983).

The provision for mandatory treble danggenique in federal law when the statute was edaete
provides a special incentive to the private enforeet of the statute, as well as an especially piver
deterrent to violators- What we have described as "the public interestigilant enforcement of the
antitrust laws through the instrumentality of thévate treble-damage actiorl,;awlor v. National Screen
Service Corp.349 U.S. 322, 329, 75 S.Ct. 865, 869, 99 L.Ed.21(1®55), is buttressed by the statutory
mandate that the injured party also recover ctistsluding a reasonable attorney's fee." 15 U.8.C5(a).
The interest in wide and effective enforcementthas, for almost a century, been vindicated bysénij
the assistance
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of "private Attorneys Generaf%we have always attached special importance to tbie because "[e]very
violation of the antitrust laws is a blow to thedrenterprise system envisaged by Congrésawaii v.
Standard Oil Co0.405 U.S. 251, 262, 92 S.Ct. 885, 891, 31 L.Ed241(1972).

There are, in addition, several unusuahtdres of the antitrust enforcement scheme that
unequivocally require rejection of any thought tBamngress would tolerate private arbitration ofiteurt
claims in lieu of the statutory remedies that ishimned. As we explained iBlumenstock Brothers
Advertising Agency v. Curtis Publishing C252 U.S. 436, 440, 40 S.Ct. 385, 386, 64 L.Ed.@420), an
antitrust treble-damages case "can only be brough& District Court of the United States." The
determination that these cases are "too importabetdecided otherwise than by competent triburfdls"
surely cannot allow private arbitrators to assunjaridiction that is denied to courts of the s@ign
States.
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The extraordinary importance of the pigvantitrust remedy has been emphasized in othartes
enacted by Congress. Thus, in 1913, Congress passggkecial Act guaranteeing public access to
depositions in Government civil proceedings to erdathe Sherman Act. 37 Stat. 731, 15 U.S.C. & 30.
The purpose of that Act plainly was to enable wigtiof antitrust violations to make evidentiary ude
information developed in a public enforcement peatieg. This purpose was further implemented in the
following year by the enactment of § 5 of the CtaytAct providing that a final judgment or decreeain
Government case may constitute prima facie prod wiolation in a subsequent treble-damages case. 3
Stat. 731, 15 U.S.C. § 16(a). These special rerhpdi@isions attest to the importance that Congtess
attached to the private remedy.

In view of the history of antitrust enfement in the United States, it is not surprisimgt &ll of the
federal courts that have considered the questiore haiformly and unhesitatingly concluded that
agreements to arbitrate federal antitrust issueshat enforceable. In a landmark opinion for thei€Cof
Appeals for the Second Circuit, Judge Feinbergevrot

"A claim under the antitrustvis not merely a private matter. The Shermanig\designed
to promote the national interest in a competitigermmy; thus, the plaintiff asserting his rightslenthe
Act has been likened to a private attorney-genghal protects the public's interest. . . . Antitrvisiations
can affect hundreds of thousands—perhaps milliorfspeople and inflict staggering economic damage. .
. We do not believe that Congress intended suémslto be resolved elsewhere than in the courtsd@/e
not suggest that all antitrust litigations attdiege swollen proportions; the courts, no less thampublic,
are thankful
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that they do not. But in fashioning aertb govern the arbitrability of antitrust claimse must
consider the rule's potential effect. For the samason, it is also proper to ask whether contratts
adhesion between alleged monopolists and theiomests should determine the forum for trying ansitru
violations." American Safety Equipment Corp. v. J.P. Maguire &,391 F.2d 821, 826-827 (1968)
(footnote omitted).

This view has been followed in later safem that Circuit® and by the First® Fifth 2’ Seventtf?
Eighth?® and Ninth Circuits? It is clearly a correct statement of the law.

This Court would be well advised to ersdgothe collective wisdom of the distinguished jugigéthe
Courts of Appeals who have unanimously concludedl tte statutory remedies fashioned by Congress for
the enforcement of the antitrust laws render areergent to arbitrate antitrust disputes unenforeeabl
Arbitration awards are only reviewable for manifeiregard of the law, 9 U.S.C. 8§ 10, 207, and the
rudimentary procedures which make arbitration ssirdble in the context of a private dispute oftezam
that the record is so inadequate that the arbitsadi@cision is virtually
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unreviewable® Despotic decisionmaking of this kind is fine farfles who are willing to agree in advance
to settle for a best approximation of the correxstuit in order to resolve quickly and inexpensivahy
contractual dispute that may arise in an ongoingroercial relationship. Such informality, howeves, i
simply unacceptable when every error may have datirag consequences for important businesses in our



national economy and may undermine their abilitgompete in world markef8.Instead of "muffling a
grievance in the cloakroom of arbitration," the fainterest in free competitive markets would hettér
served by having the issues resolved "in the ligltnpartial public court adjudication.” S&&errill Lynch,

Pierce, Fenner & Smith, Inc. v. Warl4 U.S. 117, 136, 94 S.Ct. 383, 394, 38 L.Ed£81(3973)>
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The Court assumes for the purposes afatssion that the antitrust issues would not thitrable if
this were a purely domestic disputante, at 629, but holds that the international charactkrthe
controversy makes it arbitrable. The holding restsvague concerns for the international implicaiof
its decision and a misguided applicationSaherk v. Alberto-Culver, Ca4l7 U.S. 506, 94 S.Ct. 2449, 41
L.Ed.2d 270 (1974).

International Obligations of the United States

Before relying on its own notions of wilraernational comity requires, it is surprisingtithe Court
does not determine the specific commitments thatthited States has made to enforce private agrgeme
to arbitrate disputes arising under public law.tAs Court acknowledges, the only treaty relevamé liee
the Convention on the Recognition and Enforcemérooeign Arbitral Awards. [1970] 21 U.S.T. 2517,
T.LA.S. No. 6997. The Convention was adopted iB8Lat a multilateral conference sponsored by the
United Nations. This Nation did not sign the progbsonvention at that time; displaying its chanastie
caution before entering into international compattie United States did not accede to it until &arg
later.

As the Court acknowledged Stherk v. Alberto-Culver Co417 U.S., at 520, n. 15, 94 S.Ct., at
2457, n. 15, the principal purpose of the Conventiwas to encourage the recognition and enforcemient
commercial arbitration agreements in internationahtracts and to unify the standards by which
agreements to arbitrate are observed and arbiti@lds are enforced in the signatory countries." elaw,
the United States, ammicus curiaeadvises the Court that the Convention "clearlyteoplates” that
signatory nations will enforce domestic laws prdtily the arbitration of certain subject mattersieBfor
United States ad\micus Curiae28. This interpretation of the Convention was addpby the Court of
Appeals, 723 F.2d, at 162-166, and the Court
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declines to reject ignte,at 639-640, n. 21. The construction is beyond tdoub

Article 11(3) of the Convention providekat the court of a Contracting State, "when seiakdn
action in a matter in respect of which the partiage made an agreement within the meaning of thidea
shall, at the request of one of the parties, rdferparties to arbitration.” This obligation doex arise,
however, (i) if the agreement "is null and voidpperative or incapable of being performed," Ar{3)] or
(ii) if the dispute does not concern "a subjectteratapable of settlement by arbitration,” Art1)l(The
former qualification principally applies to matteo$ fraud, mistake, and duress in the inducement, o
problems of procedural fairness and feasibility3 /22d, at 164. The latter clause plainly suggdsts
possibility that some subject matters are not dapabarbitration under the domestic laws of trgmaiory
nations, and that agreements to arbitrate suchidismeed not be enforced.



This construction is confirmed by the ysions of the Convention which provide for the
enforcement of international arbitration awardstidd Il provides that each "Contracting State Isha
recognize arbitral awards as binding and enforeenth However, if an arbitration award is "contrémythe
public policy of [a] country" called upon to enferdt, or if it concerns a subject matter which it
capable of settlement by arbitration under the ¢dthat country," the Convention does not requiat it
be enforced. Arts. V(2)(a) and (b). Thus, readingcles Il and V together, the Convention providieat
agreements to arbitrate disputes which are nomabbi under domestic law need not be honored, nor
awards rendered under them enforted.
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This construction is also supported ey ldgislative history of the Senate's advice antsent to the
Convention. In presenting the Convention for thegbe's consideration the President offered thevatig
interpretation of Article 11(1):

"The requirement that the agreement applya matter capable of settlement by arbitratien i
necessary in order to take proper account of lavisrice in many countries which prohibit the sulsida
of certain questions to arbitration. In some Statethe United States, for example, disputes affgcthe
title to real property are not arbitrable." S.EX@mc. E, at 19.

The Senate's consent to the Conventiesupnably was made in light of this interpretatiamd thus
it is to be afforded considerable weigBumitomo Shoji America, Inc. v. Avagliad®7 U.S. 176, 184-
185, 102 S.Ct. 2374, 2379-2380, 72 L.Ed.2d 765Z7).98

International Comity

It is clear then that the internationhligations of the United States permit us to ho@ongress'
commitment to the exclusive resolution of antitrdistputes in the federal courts. The Court toddyses
to do so, offering only vague concerns for comityoag nations. The courts of other nations, on thero
hand, have applied the exception provided in thev€ntion, and refused to enforce agreements ttratdi
specific subject matters of concern to th&m.
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It may be that the subject-matter exaepto the Convention ought to be reserved—as aematt
domestic law—for matters of the greatest publierest which involve concerns that are shared bgroth
nations. The Sherman Act's commitment to free caitiyg® markets is among our most important civil
policies. Supra, at 650-657. This commitment, shared by other natiavhich are signatory to the
Conventior is hardly the sort of parochial concern that weusth decline to enforce in the interest of
international comity. Indeed, the branch of Govegnimentrusted with the conduct of political relaso
with foreign governments has informed us that thimited States' determination that federal antitrust
claims are nonarbitrable under the Conventionis .not likely to result in either surprise or rietination
on the part of other signatories to the ConvernitiBnief for United States admicus Curiae30.

Lacking any support for the proposititrattthe enforcement of our domestic laws in thistext
will result in international recriminations, the @b seeks refuge in an obtuse application of its1 ow
precedentScherk v. Alberto-Culver Co417 U.S. 506, 94 S.Ct. 2449, 41 L.Ed.2d 270 (19irdprder to
defend the contrary result. Tiseherkcase was an action for damages brought by an Aarepurchaser



of three European businesses in which it was claithat the seller's fraudulent representations earicg
the status of certain European trademarks coretitaitviolation of § 10(b) of the Securities Exchaing
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Act of 1934, 15 U.S.C. § 78j(b). The Court heldtttiee parties' agreement to arbitrate any disprising

out of the purchase agreement was enforceable uhdeFederal Arbitration Act. The legal issue was
whether the Court's earlier holding\iviilko v. Swan346 U.S. 427, 74 S.Ct. 182, 98 L.Ed.2d 168 (1953)—
"that an agreement to arbitrate could not precladmuyer of a security from seeking a judicial reyned
under the Securities Act of 1933," see 417 U.S51&, 94 S.Ct., at 2453—was "controlling authotity.
Ibid.

The Court carefully identified two impant differences between thi¢ilko case and th8cherkcase.
First, the statute involved Wilko contained an express private remedy that had tatatery counterpart”
in the statute involved iBcherksee 417 U.S., at 513, 94 S.Ct., at 2454. AlthahghCourt noted that this
difference provided a "colorable argument” for réag a different result, the Court did not relyionld.,
at 513-514, 94 S.Ct., at 2454-2455.

Instead, it based its decision on theoséddistinction—that the outcome Wilko was governed
entirely by American law whereas 8therkforeign rules of law would control and, if the dration clause
were not enforced, a host of international confhickaws problems would arise. The Court explained:

"Alberto-Culver's contract to purchasee thusiness entities belonging to Scherk was a truly
international agreement. Alberto-Culver is an Aroani corporation with its principal place of busimesd
the vast bulk of its activity in this country, wiiScherk is a citizen of Germany whose companies we
organized under the laws of Germany and Liechtensiéhe negotiations leading to the signing of the
contract in Austria and to the closing in Switzedatook place in the United States, England, and
Germany, and involved consultations with legal a&redlemark experts from each of those countries and
from Liechtenstein. Finally, and most significantillye subject matter of the contract concerned the
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sale of business enterprises organizeéithne laws of and primarily situated in Europeanntries,
whose activities were largely, if not entirely,efited to European markets.

"Such a contract involves cdesations and policies significantly different frahose found
controlling inWilko. In Wilko, quite apart from the arbitration provision, theras no question but that the
laws of the United States generally, and the fddezaurities laws in particular, would govern ditgsu
arising out of the stock-purchase agreement. Thigéepathe negotiations, and the subject mattethef
contract were all situated in this country, and aredible claim could have been entertained that any
international conflict-of-laws problems would arisk this case, by contrast, in the absence of the
arbitration provision considerable uncertainty teds at the time of the agreement, and still exists,
concerning the law applicable to the resolutiordisputes arising out of the contract." 417 U.S.5Hb-
516, 94 S.Ct., at 2455-2456 (footnote omitted).

Thus, in its opinion iBcherkthe Court distinguisheWilko because in that case "no credible claim
could have been entertained that any internatiomaflict-of-laws problems would arise." 417 U.S.546,
94 S.Ct., at 2455. That distinction fits this cpsecisely, since | consider it perfectly clear ttra rules of



American antitrust law must govern the claim of/emerican automobile dealer that he has been injured
by an international conspiracy to restrain tradéhzAmerican automobile mark&t.

The critical importance of the foreignvléssues inScherkwas apparent to me even before the case
reached this Court. See n. $Bpra.For that reason, it is especially distress-
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ing to find that the Court is unable to perceiveytiine reasoning ischerkis wholly inapplicable to Soler's
antitrust claims against Chrysler and Mitsubishine Tmerits of those claims are controlled entireyy b
American law. It is true that the automobiles ar@nofactured in Japan and that Mitsubishi is a Jegmn
corporation, but the same antitrust questions wdwdpresented if Mitsubishi were owned by two
American companies instead of by one American ama fapanese partner. When Mitsubishi enters the
American market and plans to engage in businedgmirmarket over a period of years, it must recogits
obligation to comply with American law and to bebgct to the remedial provisions of American
statutes®

The federal claim that was asserte@dherk,unlike Soler's antitrust claim, had not been esgise
authorized by Congress. Indeed, until this Couettent decision ihandreth Timber Co. v. Landretid71
U.S. 681, 105 S.Ct. 2297, 85 L.Ed.2d 692 (1989 federal cause of action assertedSoperkwould not
have been entertained in a number of Federal @rdgécause it did not involve the kind of secusitie
transaction that Congress intended to regulate \ithemacted the Securities Exchange Act of 193rhe
fraud claimed inScherkwas virtually identical to the breach of warraotgim; arbitration of such claims
arising out of an agreement between parties of leqaggaining strength does not conflict with any
significant federal policy.

In contrast, Soler's claim not only ingplies our fundamental antitrust policieapra, at 650-657,
but also should
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be evaluated in the light of an explicit congresaldinding concerning the disparity in bargainipower
between automobile manufacturers and their frarchdealers. In 1956, when Congress enacted special
legislation to protect dealers from bad-faith fraise terminationd’ it recited its intent "to balance the
power now heavily weighted in favor of automobilamafacturers." 70 Stat. 1125. The special federal
interest in protecting automobile dealers from oxaching by car manufacturers, as well as the ipslic
underlying the Sherman Act, underscore the follthef Court's decision today.

V

The Court's repeated incantation of thgh hideals of "international arbitration” createset
impression that this case involves the fate of regiitution designed to implement a formula for wlorl
peace’ But just as it is improper to subordinate the fisiterest in enforcement of antitrust policy et
private interest in resolving commercial dispusasjs it equally unwise to allow a vision of wordity to
distort the importance of the selection of the proforum for resolving this dispute. Like any other
mechanism for resolving controversies, internaticerditration will only succeed if it is realistilta
limited to tasks it is capable of performing wellret prompt and inexpensive resolution of essentially
contractual disputes between commercial partnessfoAmatters involving the political passions dhd



fundamental interests of nations, even the mudtildtconvention adopted under the auspices of thitet)
Nations recognizes that private international aakiitn is incapable of achieving satisfactory resul
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In my opinion, the elected representativé the American people would not have us dispaith
American citizen to a foreign land in search ofuaertain remedy for the violation of a public fighat is
protected by the Sherman Act. This is especiallyveen there has been no genuine bargaining over the
terms of the submission, and the arbitration rengdyided has not even the most elementary guagante
of fair process. Consideration of a fully developedord by a jury, instructed in the law by a fedgudge,
and subject to appellate review, is a surer guidé competitive character of a commercial practi@an
the practically unreviewable judgment of a privatbitrator.

Unlike the Congress that enacted the r8aerAct in 1890, the Court today does not seem to
appreciate the value of economic freedom. | re$plctissent.

1 The reasons advanced included concerns that suehsion would interfere with the Japanese trade
policy of voluntarily limiting imports to the Unitk States, App. 143, 177-178; that the Soler-ordered
vehicles would be unsuitable for use in certainpps®d destinations because of their manufactuté, wi
use in Puerto Rico in mind, without heaters anadggérsjd., at 182; that the vehicles would be unsuitable
for use in Latin America because of the unavaiigbihere of the unleaded, high-octane fuel theyned,

id., at 177, 181-182; that adequate warranty serviaddcaot be ensuredd., at 176, 182; and that
diversion to the mainland would violate contractabligations between CISA and Mitsubistd,, at 144,
183.

% The complaint alleged that Soler had failed to fmry966 ordered vehicles; that it had failed to pa
contractual "distress unit penalties," intendedeimburse Mitsubishi for storage costs and intechsrges
incurred because of Soler's failure to take shigntgnordered vehicles; that Soler's failure to ifllf
warranty obligations threatened Mitsubishi's repataand goodwill; that Soler had failed to obtain
required financing; and that the Distributor andleSaAgreements had expired by their terms or,
alternatively, that Soler had surrendered its eghitder the Sales Agreemeladt, at 11-14.

3 Section 4 provides in pertinent part:

"A party aggrieved by the alleged failure, negleut, refusal of another to arbitrate under a written
agreement for arbitration may petition any Unitadt&s district court which, save for such agreement
would have jurisdiction under title 28, in a ciaittion or in admiralty of the subject matter ofuét sirising
out of the controversy between the parties, foroaser directing that such arbitration proceed ia th
manner provided for in such agreement. . . . Thetcghall hear the parties, and upon being satigfiat
the making of the agreement for arbitration orfdikire to comply therewith is not in issue, theudcshall
make an order directing the parties to proceedbitration in accordance with the terms of the agrent.”

Section 201 provides: "The Convention on the Reitimgnand Enforcement of Foreign Arbitral Awards of
June 10, 1958, shall be enforced in United Stadests in accordance with this chapter." Articleofithe
Convention, in turn, provides:

"1. Each Contracting State shall recognize an agee¢ in writing under which the parties undertage t
submit to arbitration all or any differences whitave arisen or which may arise between them inetsp
of a defined legal relationship, whether contrakctoa not, concerning a subject matter capable of
settlement by arbitration.
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"3. The court of a Contracting State, when seizednoaction in a matter in respect of which thetipar
have made an agreement within the meaning of thideg shall, at the request of one of the pastieter
the parties to arbitration, unless it finds that aid agreement is null and void, inoperativenoapable of
being performed.” 21 U.S.T., at 2519. Title 9 U.S8Q03 confers jurisdiction on the district courfshe
United States over an action falling under the @uorion.

* Mitsubishi also sought an order against threatditigdtion. App. 15-16.

® The alleged breaches included wrongful refusahip ordered vehicles and necessary parts, faiture
make payment for warranty work and authorized ehaand bad faith in establishing minimum-sales
volumes.d., at 97-101.

® The fourth counterclaim alleged that Mitsubishilmade statements that defamed Soler's good naine an
business reputation to a company with which Solas when negotiating the sale of its plant and
distributorship.Id., at 96. The sixth counterclaim alleged that Mitshbihad made a willfully false and
malicious statement in an affidavit submitted iport of its application for a temporary restramiorder,

and that Mitsubishi had wrongfully advised Soletstomers and the public in its market area they th
should no longer do business with Soldr, at 98-99.

" The District Court found that the arbitration daudid not cover the fourth and sixth counterclaims
which sought damages for defamation, see rsufra, or the allegations in the seventh counterclaim
concerning discriminatory treatment and the esthbiient of minimum-sales volumes. App. to Pet. for
Cert. in No. 83-1569, pp. B10-B11. Accordingly, rittained jurisdiction over those portions of the
litigation. In addition, because no arbitrationegmnent between Soler and CISA existed, the cotainesl
jurisdiction, insofar as they sought relief fromS&\, over the first, second, third, and ninth courigéms,
which raised claims under the Puerto Rico Dealeositracts Act, the federal Automobile Dealers' Day
Court Act, the Sherman Act, and the Puerto Rico petition statute, respectivelyd., at B12. These
aspects of the District Court's ruling were notegdpd and are not before this Court.

8 Soler relied on P.R. Laws Ann., Tit. 10, § 278(S2ipp.1983), which purports to render null and void
“[a]ny stipulation that obligates a dealer to atljugbitrate or litigate any controversy that comgs
regarding his dealer's contract outside of Puertm,Ror under foreign law or rule of law." S¥éalborg
Corp. v. Superior Courtl04 P.R.R. 258 (1975). The Court of Appeals hieisl provision pre-empted by 9
U.S.C. § 2, which declares arbitration agreemealisl and enforceable "save upon such grounds as &xi
law or in equity for the revocation of any contradt23 F.2d, at 158. Sesouthland Corp. v. Keating,65
U.S. 1,104 S.Ct. 852, 79 L.Ed.2d 1 (1984). Seeladslee v. Ceramiche Ragr@ég84 F.2d 184 (CA1 1982).
Soler does not challenge this holding in its cnesstion here.

° As the Court of Appeals saw it, "[{|he questian is not whether the arbitration clause mentiamstrust

or any other particular cause of action, but whethiee factual allegations underlying Soler's
counterclaims—and Mitsubishi's bona fide defensethose counterclaims—are within the scope of the
arbitration clause, whatever the legal labels Attddo those allegations." 723 F.2d, at 159. Bec&ader's
counterclaim under the Puerto Rico Dealers' Cotdrdet focused on Mitsubishi's alleged failure to
comply with the provisions of the Sales Agreemenwegning delivery of automobiles, and those
provisions were found in that portion of Articleof the Agreement subject to arbitration, the Caofrt
Appeals placed this first counterclaim within thbiration clauseld., at 159-160.



The court read the Sherman Act counterclaim toerdassues of wrongful termination of Soler's
distributorship, wrongful failure to ship orderediris and vehicles, and wrongful refusal to permit
transshipment of stock to the United States andihlLaimerica. Because the existence of just cause for
termination turned on Mitsubishi's allegations ttgler had breached the Sales Agreement by, for
example, failing to pay for ordered vehicles, theongful termination claim implicated at least three
provisions within the arbitration clause: Artickd[(1), which rendered a dealer's orders "firm";iéle I-E,
which provided for "distress unit penalties" whéne dealer prevented timely shipment; and Artielg |
specifying payment obligations and procedures. dthet therefore held the arbitration clause to calis
dispute. Because the nonshipment claim implicateterS obligation under Article I-F to proffer
acceptable credit, the court found this disputeeced as well. And because the transshipment claim
prompted Mitsubishi defenses concerning the sditalif vehicles manufactured to Soler's specifimas

for use in different locales and Soler's inability provide warranty service to transshipped prosluitt
implicated Soler's obligation under Article 1V, daher covered provision, to make use of Mitsubishi's
trademarks in a manner that would not dilute Mitshits reputation and goodwill or damage its name a
reputation. The court therefore found the arbibratigreement also to include this dispute, notiag $uch
trademark concerns "are relevant to the legalitieaitorially based restricted distribution arrengents of

the sort at issue here." 723 F.2d, at 160-16Ing(fiontinental T.V., Inc. v. GTE Sylvania Iné33 U.S.

36, 97 S.Ct. 2549, 53 L.Ed.2d 568 (1977).

The Court of Appeals read the federal Automobilalbes’ Day in Court Act claim to raise issues as to
Mitsubishi's good faith in establishing minimumesalolumes and Mitsubishi's alleged attempt to aoer
Soler into accepting replacement by a Mitsubishisgdiary. It agreed with the District Court's cargibn,

in which Mitsubishi acquiesced, that the arbitmatadause did not reach the first issue; it fourel second,
arising from Soler's payment problems, to restktiens already found to be covered. 723 F.2d, at 161

Finally, the Court of Appeals found the antitruktims under Puerto Rico law entirely to reiteratgns
elsewhere stated; accordingly, it held them arbi&r#o the same extent as their counterpébid.

10 soler suggests that the court thereby declaredtrumit claims arising under Puerto Rico law
nonarbitrable as well. We read the Court of Appegtiion to have held only the federal antitrusiras
nonarbitrable. Sed., at 157 ("principal issue on this appeal is whethevitration of federal antitrust
claims may be compelled under the Federal Arbaraf\ct"); id., at 161 ("major question in this appeal is
whether the antitrust issues raised by Soler'sl ttiunterclaim [grounded on Sherman Act] are sthifec
arbitration"). In any event, any contention thae ttocal antitrust claims are nonarbitrable would be
foreclosed by this Court's decision $outhland Corp. v. Keatingl65 U.S., at 110, 104 S.Ct., at 858,
where we held that the Federal Arbitration Act helitew the power of the states to require a judfcialm

for the resolution of claims which the contractjpayties agreed to resolve by arbitration.”

-In this Court, Soler suggests for the first tinmatt Congress intended that claims under the federal
Automobile Dealers' Day in Court Act be nonarbitealBrief for Respondent and Cross-Petitioner 21, n
12. Because Soler did not raise this question énGhurt of Appeals or present it in its cross-pmtit we

do not address it here.

12 Following entry of the District Court's judgmetipth it and the Court of Appeals denied motions by
Soler for a stay pending appeal. The parties aguoglsd commenced preparation for the arbitration in
Japan. Upon remand from the Court of Appeals, heweSoler withdrew the antitrust claims from the
arbitration tribunal and sought a stay of arbitmtpending the completion of the judicial proceggion

the ground that the antitrust claims permeatedcthiens that remained before that tribunal. The it
Court denied the motion, instead staying its owncpedings pending the arbitration in Japan. The



arbitration recommenced, but apparently came taladmce again in September 1984 upon the filing by
Soler of a petition for reorganization under Chafite of the Bankruptcy Code, 11 U.S.C. § 1#0%eq.

13-We therefore have no reason to review the Coufpgfeals’ construction of the scope of the artirat
clause in the light of the allegations of Soledsiterclaims. See n. Qupra; Southland Corp. v. Keating,
465 U.S., at 15, n. 7, 104 S.Ct., at 860, n. 7.

Soler does suggest that, because the title oflthese referred only to "certain matters," App. &ad the
clause itself specifically referred only to "Ariéd |-B through V,"ibid., it should be read narrowly to
exclude the statutory claims. Soler ignores théusion within those "certain matters” of "[a]ll gdistes,
controversies or differences which may arise betwgéitsubishi] and [Soler] out of or in relation fthe
specified provisions] or for the breach thereofdh@ary to Soler's suggestion, the exclusion of sa@neas

of possible dispute from the scope of an arbitratitause does not serve to restrict the reach of an
otherwise broad clause in the areas in which it imntended to operate. Thus, insofar as the allegati
underlying the statutory claims touch matters cedely the enumerated articles, the Court of Appeals
properly resolved any doubts in favor of arbitrailSee 723 F.2d, at 159.

14 The Court previously has explained that the Acs wlasigned to overcome an anachronistic judicial
hostility to agreements to arbitrate, which Amenicaurts had borrowed from English common law. See
Dean Witter Reynolds Inc. v. Byl70 U.S. 219-221, and n. 6, 105 S.Ct. 1241-12d48,ra 6, 84 L.Ed.2d
158 (1985);Scherk v. Alberto-Culver Co417 U.S. 506, 510, and n. 4, 94 S.Ct. 2449, 24B6@,n. 4, 41
L.Ed.2d 270 (1974).

5 The claims whose arbitrability was at issueSisuthland Corparose under the disclosure requirements
of the California Franchise Investment Law, CaljC6ode Ann. § 31006t seq.(West 1977). While the
dissent inSouthland Corpdisputed the applicability of the Act to proceegiirin the state courts, it did not
object to the Court's reading of the arbitraticausle under examination.

16 Act of July 31, 1970, Pub.L. 91-368, 84 Stat. 68fjified at 9 U.S.C. §§ 201-208.

- See,e.g.,Japan Commercial Arbitration Association Rule &frinted in App. 218-219; L. Craig, W.
Park, & J. Paulsson, International Chamber of Cormamérbitration 88 25.03, 26.04 (1984); Art. 27,
Arbitration Rules of United Nations Commission omternational Trade Law (UNCITRAL) (1976),
reprinted in 2 Yearbook Commercial Arbitration 1@B77).

18 See Craig, Park, & Paulss@ypra, § 12.03, p. 28; Sanders, Commentary on UNCITRAbitation
Rules § 15.1, in 2 Yearbook Commercial Arbitratisapra,at 203.

We are advised by Mitsubishi afmdnicusinternational Chamber of Commerce, without corittéh by
Soler, that the arbitration panel selected to tikarparties' claims here is composed of three &sgan
lawyers, one a former law school dean, anotherrmédo judge, and the third a practicing attorneyhwit
American legal training who has written on Japare#érust law. Brief for Petitioner in No. 83-1569.
26; Brief for International Chamber of CommerceAasicus Curia€l6, n. 28.

The Court of Appeals was concerned that internatiarbitrators would lack "experience with or exypes
to our law and values." 723 F.2d, at 162. The abssaconfronted by the arbitration panel in thisesa
however, should be no greater than those confrobtedny judicial or arbitral tribunal required to
determine foreign law. See,g.,Fed. Rule Civ.Proc. 44.1. Moreover, while our ettaent to the antitrust
laws may be stronger than most, many other cosntineluding Japan, have similar bodies of comipetit
law. See,e.g., 1 Law of Transnational Business Transactions, €h(Banks, Antitrust Aspects of



International Business Operations), 8§ 9.03[7] (Vanda ed. 1984); H. lyori & A. Uesugi, The
Antimonopoly Laws of Japan (1983).

19 |In addition to the clause providing for arbitratibefore the Japan Commercial Arbitration Assoaiati
the Sales Agreement includes a choice-of-law claseh reads: "This Agreement is made in, and hall
governed by and construed in all respects accordinge laws of the Swiss Confederation as if ehtir
performed therein." App. 56. The United Statesesithe possibility that the arbitral panel will dethis
provision not simply to govern interpretation o&thontract terms, but wholly to displace Americaw |
even where it otherwise would apply. Brief for Wit States a&\micus Curiae20. The International
Chamber of Commerce opines that it is "[c]lonceilgblalthough we believe it unlikely, [that] the
arbitrators could consider Soler's affirmative mlaaf anticompetitive conduct by CISA and Mitsubighi
fall within the purview of this choice-of-law prasion, with the result that it would be decided unBeiss
law rather than the U.S. Sherman Act." Brief falehnational Chamber of Commercefasnicus Curiae?5.
At oral argument, however, counsel for Mitsubisbhceded that American law applied to the antitrust
claims and represented that the claims had beenittad to the arbitration panel in Japan on thaidar.
of Oral Arg. 18. The record confirms that before ttecision of the Court of Appeals the arbitralgddrad
taken these claims under submission. See Distdatt@rder of May 25, 1984, pp. 2-3.

We therefore have no occasion to speculate omthiter at this stage in the proceedings, when Misb
seeks to enforce the agreement to arbitrate, netflarce an award. Nor need we consider now thexedif

an arbitral tribunal's failure to take cognizané¢he statutory cause of action on the claimargfsacity to
reinitiate suit in federal court. We merely notattlin the event the choice-of-forum and choiceavi-I
clauses operated in tandem as a prospective waivar party's right to pursue statutory remedies for
antitrust violations, we would have little hesitattiin condemning the agreement as against publicypo
See,e.g., Redel's Inc. v. General Electric C498 F.2d 95, 98-99 (CA5 1974@aines v. Carrollton
Tobacco Board of Trade, Ini386 F.2d 757, 759 (CA6 196 Hpx Midwest Theatres v. Mear221 F.2d
173, 180 (CA8 1955). ClLawlor v. National Screen Service Corf49 U.S. 322, 329, 75 S.Ct. 865, 869,
99 L.Ed. 1122 (1955). See generally 15 S. Willist@ontracts § 1750A (3d ed. 1972).

2-See n. 19supra.We note, for example, that the rules of the Japammercial Arbitration Association
provide for the taking of a "summary record" of ledearing, Rule 28.1; for the stenographic recardih
the proceedings where the tribunal so orders oarty pequests one, Rule 28.2; and for a statemient o
reasons for the award unless the parties agreentiee Rule 36.1(4). See App. 219 and 221.

Needless to say, we intimate no views on the mefi®oler's antitrust claims.

% We do not quarrel with the Court of Appeals' cosin that Art. 1I(1) of the Convention, which
requires the recognition of agreements to arbittiagé involve "subject matter capable of settlemtant
arbitration," contemplates exceptions to arbitigbgirounded in domestic law. See 723 F.2d, at 168:-

G. Gaja, International Commercial Arbitration: N&wrk Convention I. B.2 (1984); A. van den Berg, The
New York Convention of 1958: Towards a Uniform Judli Interpretation 152-154 (1981); Contini,
International Commercial Arbitration: The United thdms Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 8 Am.J.Caim®283, 296 (1959). But see van den Bexgpra,

at 154, and n. 98 (collecting contrary authoriti€dgja,supra, at I.D., n. 43 (same). And it appears that
before acceding to the Convention the Senate weisetiby a State Department memorandum that the
Convention provided for such exceptions. See S.bac E, 90th Cong., 2d Sess., 19 (1968).

In acceding to the Convention the Senate restritsedpplicability to commercial matters, in accovidh
Art. 1(3). See 21 U.S.T., at 2519, 2560. Yet in lempenting the Convention by amendment to the Fédera



Arbitration Act, Congress did not specify any megtié intended to exclude from its scope. See Aduby

31, 1970, Pub.L. 91-368, 84 Stat. 692, codifie@ &t.S.C. 88 201-208. I8cherk,this Court recited Art.
I1(1), including the language relied upon by theu@oof Appeals, but paid heed to the Convention
delegates' "frequent[ly voiced] concern that cooftsignatory countries in which an agreement tuteate

is sought to be enforced should not be permittedetdine enforcement of such agreements on the bési
parochial views of their desirability or in a mantieat would diminish the mutually binding naturietloe
agreements." 417 U.S., at 520, n. 15, 94 S.Ct24&7, n. 15, citing G. Haight, Convention on the
Recognition and Enforcement of Foreign Arbitral Adst Summary Analysis of Record of United Nations
Conference, May/June 1958, pp. 24-28 (1958). Therereover, the Court dealgrguendo,with an
exception to arbitrability grounded in express aesgional language; here, in contrast, we faceliaiplly
implied exception. The utility of the Convention promoting the process of international commercial
arbitration depends upon the willingness of natiaoarts to let go of matters they normally wouihihk

of as their own. Doubtless, Congress may specifggmaies of claims it wishes to reserve for decidiy
our own courts without contravening this Nationtdigations under the Convention. But we decline to
subvert the spirit of the United States' accesdimnthe Convention by recognizing subject-matter
exceptions where Congress has not expressly dif¢fogecourts to do so.

9 U.S.C. 88 4, 201.
#[1970] 21 U.S.T. 2517, T.I.A.S. No. 6997.
% The distributor agreement provides, in part:

"This Agreement is made by and between CHRYSLERHRNATIONAL S.A., a corporation organized
and existing under the laws of the Swiss Confedsrawith its principal office in Geneva, Switzertan
(hereinafter sometimes called CHRYSLER), and SOLERIRYSLER-PLYMOUTH INC.,
(hereinafter sometimes called DISTRIBUTOR), and Iwjovern the sale by CHRYSLER to
DISTRIBUTOR of PLYMOUTH PASSENGER CARS AND CAR DERATIVES MANUFACTURED

BY MITSUBISHI MOTORS CORPORATION OF TOKYO, JAPAN dnautomotive replacement parts
and accessories (said motor vehicles, replacemaris mnd accessories hereinafter sometimes called
Products)." App. 18.

*"PURCHASE RIGHTS

"Subject to the provisions of this Agreement, CHRER grants to DISTRIBUTOR the non-exclusive
right to purchase Products from CHRYSLER, and DISBUWRTOR agrees to buy Products from
CHRYSLER, for resale within the following describegrritory (hereinafter called Sales Area):
METROPOLITAN SAN JUAN, PUERTO RICO. . . Ibid.

This is the same company that is referred to aSACIn the sales purchase agreement and in thet€our
opinion.

° Paragraph 26 of the distributor agreement provides
"DIRECT SALES

"CHRYSLER and DISTRIBUTOR agree that CHRYSLER may,its option, forward orders received
from DISTRIBUTOR pursuant to this Agreement to prent company, Chrysler Corporation, or to any
subsidiary, associated or affiliated company (mefer called 'SUPPLIER') which will then sell the
Products covered by such order directly to DISTRTBMR, CHRYSLER and DISTRIBUTOR hereby



acknowledge and agree that, unless otherwise agnegrdting, any such direct sales between SUPPLIER
and DISTRIBUTOR will be governed by the terms aondditions contained on the order form and in this
Agreement and that any such sales will not cortstitiue basis forming a distributor relationshipvizsn
SUPPLIER and DISTRIBUTOR. Further, DISTRIBUTOR aolwiedges and agrees that any claim or
controversy resulting from such direct sales by BUER will be handled by CHRYSLER as though such
sale had been made by CHRYSLERIL!, at 39-40.

6 "WHEREAS, pursuant to Article 26 of the Distributagreement, CISA may forward orders received
from BUYER to an associated company;

"WHEREAS, MMC and CISA have agreed that MMC, whistan associated company of CISA, may sell
such MMC Products directly to BUYER pursuant toiélgt 26 of the Distributor Agreementd., at 43.

" Mitsubishi is jointly owned by Chrysler and by Blibishi Heavy Industries, Ltd., a Japanese corjoorat
Id., at 200-201.

8 That clause reads as follows:
"ARBITRATION OF CERTAIN MATTERS

"All disputes, controversies or differences whiclkayrarise between MMC and BUYER out of or in
relation to Articles I-B through V of this Agreenteor for the breach thereof, shall be finally ssttby
arbitration in Japan in accordance with the ruled eegulations of the Japan Commercial Arbitration
Association."ld., at 52-53.

® Even if Mitsubishi can prove that it did not vitdaany provision of the contract, such proof wontd
necessarily constitute a defense to the antitlagncIn contrast, ifPrima Paint Corp. v. Flood & Conklin
Mfg. Co.,388 U.S. 395, 87 S.Ct. 1801, 18 L.Ed.2d 1270 (),9Frima Paint's claim of fraud in the
inducement was asserted to rescind the contracgsnan independent basis of recovery.

10 section 2 provides:

"A written provision in any maritime transactionarcontract evidencing a transaction involving came

to settle by arbitration a controversy thereaftésimg out of such contract or transaction, or thisal to
perform the whole or any part thereof, or an agesgnin writing to submit to arbitration an existing
controversy arising out of such a contract, tratieac or refusal, shall be valid, irrevocable, and
enforceable, save upon such grounds as exist abtaw equity for the revocation of any contracd.”
U.S.C. § 2.

- 1n his dissent irPrima Paint Corp. v. Flood & Conklin Mfg. Ca388 U.S., at 415, 87 S.Ct., at 1811
Justice Black quoted the following commentary eritshortly after the statute was passed:

"Not all questions arising out of contracts oughtbe arbitrated. It is a remedy peculiarly suitedte
disposition of the ordinary disputes between merthas to questions of fact quantity, quality, tiofe
delivery, compliance with terms of payment, excusesion-performance, and the like. It has a plalse

in the determination of the simpler questions ef e questions of law which arise out of thesdydai
relations between merchants as to the passagtepftiie existence of warranties, or the questmfiaw
which are complementary to the questions of fadtkviive have just mentioned." Cohen & Dayton, The
New Federal Arbitration Law, 12 Va.L.Rev. 265, 28926).



In the Prima Paintcase the Court held that the Act applied to anclaf fraud in the inducement of the
contract, but did not intimate that it might alsver federal statutory claims. See ns@pra.

12 »The dispute between these parties over the alle®rtage in defendant's inventory of European
trademarks, a matter covered by contract warraatiessubject to pre-closing verification, is thadkiof
commercial dispute for which arbitration is entrelppropriate. In my opinion, the fact that theu'
language of Rule 10(b)(5) has been included inctiraplaint is far less significant than the desiigbof
having the Court of Arbitration of the Internatibr@hamber of Commerce in Paris, France, decide the
various questions of foreign law which should detiee the rights of these partied\lberto-Culver Co. v.
Scherk484 F.2d 611, 619-620 (CA7 1973) (Stevens, Jsedisng), rev'd, 417 U.S. 506, 94 S.Ct. 2449, 41
L.Ed.2d 270 (1974).

13- It is interesting to note that iMoses H. Cone Memorial Hospital v. Mercury Constire Corp., 460

U.S. 1, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983), therCreferred to the standard clause describinignsla
"arising out of, or relating to, this Contract ¢tretbreach thereof' as a provision “for resolvingpdies
arising out of the contract or its breach:, at 4-5, 103 S.Ct., at 931-932.

14 "Moreover, the factfinding process in arbitratinsually is not equivalent to judicial factfindinghe
record of the arbitration proceedings is not aspete; the usual rules of evidence do not applg; ights
and procedures common to civil trials, such asadier, compulsory process, cross-examination, and
testimony under oath, are often severely limitecuoavailable. Se8ernhardt v. Polygraphic Co350
U.S. 198, 203, [76 S.Ct. 273, 276, 100 L.Ed. 199B6);Wilko v. Swan346 U.S., at 435-437, [74 S.Ct., at
186-188]. And as this Court has recognized, '[&fbors have no obligation to the court to giveirthe
reasons for an awardlhited Steelworkers of America v. Enterprise WIige€lar Corp.,363 U.S. [593], at
598 [80 S.Ct. 1358, 1361, 4 L.Ed.2d 1424]. Indéeid, the informality of arbitral procedure thatadates it

to function as an efficient, inexpensive, and expmtss means for dispute resolution. This same
characteristic, however, makes arbitration a lgggapriate forum for final resolution of Title Vissues
than the federal courts." 415 U.S., at 57-58, @.Sat 1024-1025 (footnote omitted).

13- McDonald v. City of West Branch66 U.S. 284, 104 S.Ct. 1799, 80 L.Ed.2d 302 (1984

18- Wilko v. Swan346 U.S. 427, 74 S.Ct. 182, 98 L.Ed. 168 (1953).

- Barrentine v. Arkansas-Best Freight System, W8Q U.S. 728, 101 S.Ct. 1437, 67 L.Ed.2d 641 (1981
18 Alexander v. Gardner-Denver Cd15 U.S. 36, 94 S.Ct. 1011, 39 L.Ed.2d 147 (1974).

19 See 32 Stat. 823, 88 Stat. 1708, repealed 983358 (1984) (Pub.L. No. 98-620, § 402(11)). The Ac
still provides an avenue for directly appealinghis Court from a final judgment in a Governmentitamst
suit. 15 U.S.C. § 29(b).

2. »Any person who shall be injured in his businespmperty by any other person or corporation by
reason of anything forbidden or declared to bewfubby this act, may sue therefor in any circwoud of
the United States in the district in which the defent resides or is found, without respect to thewnt in
controversy, and shall recover three fold the dasdry him sustained, and the costs of suit, inoydi
reasonable attorney's fee." 26 Stat. 210.

The current version of the private remedy is cedifat 15 U.S.C. § 15(a).

2 "We have often indicated the inappropriatenesswatking broad common-law barriers to relief whare
private suit serves important public purposes.dsyor this reason that we heldKiefer-Stewart Co. v.



Seagram & Sons340 U.S. 211, [71 S.Ct. 259, 95 L.Ed. 219] (1954t a plaintiff in an antitrust suit
could not be barred from recovery by proof thahkhd engaged in an unrelated conspiracy to commieso
other antitrust violation. Similarly, iBimpson v. Union Oil Co377 U.S. 13, [84 S.Ct. 1051, 12 L.Ed.2d
98] (1964), we held that a dealer whose consignragreement was canceled for failure to adhere to a
fixed resale price could bring suit under the amsit laws even though by signing the agreementaldetdn
that extent become a participant in the illegampetition-destroying scheme. Bo8impsonandKiefer-
Stewartwere premised on a recognition that the purpo$éiseoantitrust laws are best served by insuring
that the private action will be an ever-preseneahrto deter anyone contemplating business behavior
violation of the antitrust laws. The plaintiff whieaps the reward of treble damages may be no lesslyn
reprehensible than the defendant, but the law eages his suit to further the overriding publicipglin
favor of competition. A more fastidious regard tbe relative moral worth of the parties would ordgult

in seriously undermining the usefulness of the gigvaction as a bulwark of antitrust enforcememtd A
permitting the plaintiff to recover a windfall gadoes not encourage continued violations by thodad
position since they remain fully subject to ciuildacriminal penalties for their own illegal condtdderma
Life Mufflers, Inc. v. International Parts Corp392 U.S. 134, 138-139, 88 S.Ct. 1981, 1984-1985, 2
L.Ed.2d 982 (1968).

22-Under the Panama Canal Act, any private shipperadifition to the United States—may also bring an
action seeking to bar access to the canal for asgel owned by a company "doing business" in v@iat
of the antitrust laws. 37 Stat. 567, 15 U.S.C. § 31

%-1n University Life Insurance Co. v. Unimarc Lt699 F.2d 846 (CA7 1983), Judge Posner wrote:

"The suit brought by Unimarc and Huff . . . rai$&sues of state tort and contract law and federttrast
law. The tort and contract issues may or may notvlibin the scope of the arbitration clauses in the
coinsurance and second marketing agreements bytatleearbitrable in the sense that an agreement to
arbitrate them would be enforceable. Federal astiissues, however, are nonarbitrable in justdkase.
Applied Digital Technology, Inc. v. Continental Qaty Co.,576 F.2d 116, 117 (7th Cir.1978). They are
considered to be at once too difficult to be dedidempetently by arbitrators—who are not judges| an
often not even lawyers—and too important to be distiotherwise than by competent tribunals. See
American Safety Equipment Corp. v. J.P. Maguire®,G91 F.2d 821, 826-27 (2d Cir.1968). The root of
the doctrine is in the same soil as the princigleyounced iBlumenstock Bros. Adv. Agency v. Curtis Pub.
Co.,252 U.S. 436, 440-41 [40 S.Ct. 385, 386-387, @&dL649] (1920), that federal antitrust suits may n
be brought in state courtdd., at 850-851.

24 SeeUnited States v. Procter & Gamble C856 U.S. 677, 683, 78 S.Ct. 983, 986, 2 L.Ed.2@d710
(1958).

%-N.V. Maatschappij Voor Industriele Waarden v. AStith Corp.532 F.2d 874, 876 (197&)dr curiam
).

%6.723 F.2d 155, 162 (1983) (Coffin, J., for the ¢p@@pinion below).
27-Cobb v. Lewis488 F.2d 41, 47 (1974) (Wisdom, J., for the court)

- University Life Insurance Co. v. Unimarc Lt699 F.2d, at 850-851 (1983) (Posner, J., for thet};
Applied Digital Technology, Inc. v. Continental @Qaky Co.,576 F.2d 116, 117 (1978) (Pell, J., for the
court).



29 Helfenbein v. International Industries, In&38 F.2d 1068, 1070 (Lay, J., for the court), .céenied,
404 U.S. 872,92 S.Ct. 63, 30 L.Ed.2d 115 (1971).

30 | Lake Communications, Inc. v. ICC Corg38 F.2d 1473, 1477-1480 (1984) (Browning, Cdr,the
court); Varo v. Comprehensive Designers, Irf04 F.2d 1103, 1104 (1974) (Chambers, J., forcthet);
Power Replacements, Inc. v. Air Preheater @26 F.2d 980, 983-984 (1970) (Jameson, J., foctioet);
A. & E. Plastik Pak Co. v. Monsanto C896 F.2d 710, 715-716 (1968) (Merrill, J., for ttwaurt).

3L The arbitration procedure in this case does novige any right to evidentiary discovery or a vaitt
decision, and requires that all proceedings beedds the public. App. 220-221. Moreover, Japanese
arbitrators do not have the power of compulsorycess to secure witnesses and documents, nor do
witnesses who are available testify under olth.at 218-219. Cf. 9 U.S.C. § 7 (arbitrators may swmm
witnesses to attend proceedings and seek enfor¢émamlistrict court).

32 The greatest risk, of course, is that the arfitraiill condemn business practices under the astifaws
that are efficient in a free competitive market.. Gorthwest Wholesale Stationers, Inc. v. Pacific
Stationery & Printing Co0.472 U.S. 284, 105 S.Ct. 2613, 85 L.Ed.2d ---- §)98v'g 715 F.2d 1393 (CA9
1983). In the absence of a reviewable record, &weng district court would not be able to undo the
damage wrought. Even a Government suit or an ablyam private party might not be available to séte
the award.

% The Court notes that some courts which have heltlagreements to arbitrate antitrust claims géigera
are unenforceable have nevertheless enforced atibitragreements to settle an existing antitrueincl
Ante, at 633. These settlement agreements, made aéigrattties have had every opportunity to evaluate
the strength of their position, are obviously le&structive of the private treble-damages remedy th
Congress provided. Thus, it may well be that aabidn as a means of settling existing disputes is
permissible.

- Indeed, it has been argued that a state may réfuseforce an agreement to arbitrate a subjediemat
which is nonarbitrable in domestic law under Asridl(3) as well as under Article 1I(1). Since award
rendered under such agreements need not be enfoncied Article V(2) the agreement is "incapable of
being performed." Art. II(3). S.Exec.Doc. E, 90tbr@., 2d Sess., 19 (1968) (hereinafter S.Exec.Bjc.
G. Haight, Convention on the Recognition and Erdarent of Foreign Arbitral Awards 27-28 (1958).

% For example, the Cour de Cassation in BelgiumHtwg that disputes arising under a Belgian statute
limiting the unilateral termination of exclusivesttibutorships are not arbitrable under the Corivenin

that country, Audi-NSU Auto Union A.G. v. S.A. Adelin Petit & QiE379), in 5 Yearbook Commercial
Arbitration 257, 259 (1980), and the Corte di Cags# in Italy has held that labor disputes are not
arbitrable under the Convention in that count®gmpagnia Generale Construzioni v. Piersafiti980]
Foro Italiano | 190, in 6 Yearbook Commercial Aratton 229, 230 (1981).

% For example, the Federal Republic of Germany haggarous antitrust program, and prohibits the
enforcement of predispute agreements to arbitrath slaims under some circumstances. See Act Agains
Restraints of Competition 8 91(1), in 1 Organisatior Economic Co-operation and Development, Guide
to Legislation on Restrictive Business Practicest B, p. 49 (1980). See also 2 G. Delaume, Traitsra
Contracts § 13.06, p. 31, and n. 3 (1982).

37 Cf. Compagnia Generale Construzioni v. Piersafit980] Foro Italiano | 190 (Corte Cass. ltaly),6n
Yearbook Commercial Arbitration, at 238udi-NSU Auto Union A.G. v. S.A. Adelin Petit & Qi€our
Cass. Belgium 1979), in 5 Yearbook Commercial Agtion, at 259.



38. Cf. Sumitomo Shoji America, Inc. v. Avagliad®7 U.S. 176, 102 S.Ct. 2374, 72 L.Ed.2d 765 (1982
(Japanese general trading company's wholly ownbsiidiary which is incorporated in the United States
not exempt under bilateral commercial treaty frobfigations under Title VII of the Civil Rights Aaif
1964).

% The Court's opinion ihandreth Timber471 U.S., at 694-695, n. 7, 105 S.Ct., at 2306, mloes not
take issue with my assertion, in dissent, that @esg never "intended to cover negotiated trangatio
involving the sale of control of a business whoseusities have never been offered or sold in arlipu
market."ld., at 699, 105 S.Ct., at 2313.

“0- Automobile Dealer's Day in Court Act, 15 U.S.C.1881-1225.

“1-E.g., Charter of the United Nations and Statute of titerhational Court of Justice, 59 Stat. 1031, T.S.
No. 993 (1945); Constitution of the Internationablor Organisation, 49 Stat. 2712, T.S. No. 874 4),93
Treaty of Versailles, S.Doc. 49, 66th Cong., 1stsSept. 1, pp. 8-17 (1919) (Covenant of the Leanfue
Nations); Kant, Perpetual Peace, A Philosophicat@k in Kant's Political Writings 93 (H. Reiss,. ed
1971).



