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" PARSONS & WIITTEMORE OVER-
SEAS CO. INC., Plintiff-
. Appellant-Appeliee,

J-']:_ WG, = ¥,

.. SOCIETE GENERALE DE LINDUS-

T LTRIE DU PAPIER (RAKTA) and
Bank of Amcricn, Defendanis-Appel-
lees,

" Baciele Generale de L'Indostric do
* Popier (RAKTA), Defendant-
Appellze-Appeilant.
New 174 and G637, Doclet T4-1642
amnd TA=167G,
e United States Court of Appenls,
Becond Cireuil.
: Argoed Nov, 20, 1874,
Decided Dec. 23, 1974,

Plaintiff Americnn  corpacs
pealed from an onder o 0
Sintes Distriet Court (67N

ghitral awand laliding

plaintifl | n) delendant for bremch
of con fendant appealed from
the mpearront onmicr deslaring
the ot ta moect tho documonta-

rements of 4 letter of ercdit

&
in defendant’s favar at plaintilTs

t. The Couwrt of Appeals, J, Jo-

3 Smith, Cirenit Judpe, holld that (1)
the lower cowrt’s conficmation of the

awnnl would be n@'ﬂl’.ﬂ.L nabwit hatanil-
ing plaintiff®s argumoenta that enfores-
¥ ment of the award would violate United
*  Stales publie palicy, that the awanl rep-
reaenbed nn arbitration of matters oot
appropriately  decided by arbiteation,
that the arbitration tribunal
plaintiff an nadequate opporiunity o
proseni its case, that the awanl was
prodicated on o resolution of isswes out-
pigle the seope of the conbractual apree-
ment (o sulimit 1o arinleiton, ool that
the award wos in manifest disrepned of
08 F vl

domied

- F ==

lmw, (3} since the affirmance rendered
acidemic the validity of the coort’s dis-- Y
position of defendant’s letter of credit
claim, no ruling would be made thereon,
() the eourt's eomputation of plaintiff
linbility to defendant was not o :
and (4) plainkiff was oot Hable 1'
ages and double costs on the g
bringing an allegedly frive Q -
Alfirmed.

" . A 2

1. Arbitration snd =80 .

Public poli of “he United .’
Mations Convention the llecopnition
and Enf of Fercign Arbitral

Awrards enantrned wrrowly.
ZA % and Award o=@

ment of foreirn  orbiireal

a may be doniod on the bosis of

Wie poliey defense of the United

tions Convention on the Meesgnilion

Enforcement of Fttﬂiﬁn Arbitral

Awnards nnl:.' where eaflofeemont walild

violate the forum stale’s most basie no-

tions of morality and justiee

3. Arbitration and Awaed =50

Ta read the publie policy defense of
the Unpited MNations Convention an Uho
Recogrmition and Enlorcement of Forelym
Arbitral Awards an a porochial devics
protective of national political interchts
woild seriously uniderming the Conven-
tian's wiility,

4. Arhitrntion and Award o= R0 .
Public policy dofense of the United
Whtions Convention on the Meengnition
and Fnrforcement of Forehmn Arhitral
Awnards war pot meant 1o ensheane the” <
YAPELIS of international polities ander
thia ruliie of “public poliey™; aather, a
circumeeribed public policy d wan
contempluted by the Convention's fram-
ers aml every indication is that the Unit-
il States, in accodings to the Conventhon,
mennt to subseribo to such supromational
emphans, e

5. Arbitration nnd Award ==80

Fact of the United States’ folling
out with Fypvpl in rovestl year Wil ik
proviml for denying enforeement, under
“publlic poliey” defense to the United

-..1_;

i -
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Nations Convention on the Reeognition
and Enaforcement of Farcipn Arhilral
Awards, of a [oreipn arbdlral awand
made against American eorporation and
in favor of Epyptian corpiralinn,

6. Arbitration and Award ==§D

Mere fnct that an wsseo of national
interest may incidentally fipure into the
resclution, in & forcipn arbitration pro-
eooding, of o breach of contract claim
docs not make the dispute not arbitrs-
lile; rather, eortain catepories al elaima
may be nonarbitrable because of the spe-
clal mational interest vested in their reso-
lution.

7. Arbitration and Award ==F0

As thero was no special national in-
tercst in judicinl, rather tham arbiteal,
resalution of breach of contract clatm
arderlying fercipn arbitral award in the
instant cose, the lower court correctly

trahility defonse to enforcement
eign arhitral awards. G

8. Arbitration and Award
Proveion of the

dofendant ean
Aol EivEn proper no-

Y & was otherwise unable
se'' psspalially sanctions
n of the [orum staic's

of dus procoss,

tion and Awarnd ==]H
By aprecing to submit disputes e
ilration, a party rolingquishes  hise
courtroom rghts, including that to sub-
pocna witnesses, in [avor of arbiteation
with all its woll-known advaniagres and
drawhacka

10, Constitutionnl Law =3I05
American corporntion's duc procoss
riphts under Amcrican Inw, riphts onti-
thed to full foree under the Unitml Ma-
tioma Convention on the Beeoymition
and Enforcement of Porcipm Arlsitenl
Awards 0z n delenso to enforeement of n
forcipn avwnrd, were in no way inlringed

prove that
l‘h’ -
o
the
8
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by farcign arbitral ribusals decimion not
to reschodule its hearing for the conves
picnee nf o witness ol the American enr-
porain, since tho imability to produce
wilnesses in n risk inherent in an aree-
ment to submit to arbitration, sinco lo-
pintical probelems of scheduling a

dale econvenient 1o puriica

about the globe arpues syrminst ne
from an i#itEally motesll - i
time plan, and since the I did |
have before it an affidasjt of“the absent °
wit . P R
11. Arbitration a =Rl

The defe forcipn  arbitral
award that rators acted in ex-

coan af theamg
rovly

wtion should be pnar-
- 9 USCA. § 1Kd).
12 and Award ==F3
ican corporation [Ciled to over-

he presumption that foreipm arbi- . '
denied reliel to Ameriean enrporati body acted within it= powers in
Ander New York Convention's m@n r agaimst the Amcriean corpora-

tion and in faver of Egyptian corpora-
tion $1R5,000 for loss of production, 250,
000 for start-up exponses, and $30000 in
eosts, notwithrtnnding a provision of the
underlying econtract reciting thalt “nai-
ther party shall have any Halbdlity [oc
loss of production,” and sotwithstanding
Amerscan corporation’s charnetersation
of the $60.000 as “conscquential dam-
ages” and its contention that the {20,050
in costs was inconsisient with puidelines
set by the Internationnl Chamber of
Commoree, 2

1Y, Arbitration and Award a=gf

Althouch the United Nations Con-
vention on the Reespnition and Enforee—
ment of Forcign Arhiteal Awarda recop-
nizes that an award may not bo enforeed
where predicatod on a subject motter
outsade the arbiltritor’s jurisdiction. it
does nol sanclion seonml-pacssing the ar-
bitrator's consiruction of the partics’
Agroement

I4. Arhitration and Awned o=gf

Even pssumime that the “manifest
disrepard” of law defense applics under
the United Nations Convention on the
Eeeognition amd Fnforeement of Forcign
Arliiral Awanls, an sech “manifesl dis-

g
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PARSONS & Wil. OV, CO,, INC. v. SOCIETEG. DE L. DU . (R.) 971
Clbo am 538 F 24 D0 (1574

regard”™ was in evidenco in the instanl
case. B ULSCA. 5§ 10, HT.

15. Arhilration and Award ==&

"Manifesi disrepgard™ of law defenso
will not bo construod =8 o license to ro-
view Lhe reeond of arbitral proceedings
far errora of fact or law. 9 USCA.
&5 10, 207, =

16. Arbitration and Award =73

Extensive jwlicinl review frustrates
the basie purpose of arbitration, which o
ta dispose of dinputes quickly and avoid
the cxpense and delay of extended eourt
proccedings.

17. Appenl and Ereor ==731(4)
Although Fryplian corporation, in
whose favor forcign arbitral award was
mache, did not feame ite nypr.-nl from lows
er court’s decision dizallowing eolloction
by it on letter of credit as contingent

entered in favor of Egyplian corporns
tin, the American eorporation’s appoal ©

could not I dermed [riveloos and it
would ool be pepalived by damapes and
double costs for its apparently honest ef-

ute 7

Maleolm A. Hollmasn, Hﬂ@‘k

{Edword A, Woalley and 4. Kaaf-
man, New York City) ansel), for

fort to explore its deflemse possibilg ol £
under 3 now anid largely un s
City

F. Hummer, Jr., New
n&el), for delendant-ap-

MITH, HAYS and WANS-
. Cirewit Jusdpes. '

upan reversal by the Court of .n'u.m.-mll@g‘ JOSEPH SMITH, Cirewit Judja:

dower court's eonfismation of the To
arbitrnl award, noveriheless, :h@

T
Egyptinn corporation could full ¥
the award oul of a su ned
prated by appellant A Py~

tion, the appoal of the
tion, following affi

rendered  aciate a no longer re-
guired resoluli the Court of Ap-

court’s entry of judgpment
ipm arbitral award did not reflect
Rmetical ercor of $4,750, as the

indieatod that the oxclusion of
amount [rom the judfment was

amount was payahble to the International
Chamber of Commeree, nol o the Empyp-

@hmpﬂ: prediented on the fact that such

tinn eorporation in whose faver the arbi-
tral award was maile.

19, Federal Civil Procedure o==2747
Althouprh the Coort of Appeals was
not porsandol by any of appellant Amer-
ican corparation’s nameraas ilelenses Lo
enforeement of a forcign arhitrmal award
1. Eank of America sssumes the pasition of an

Imnacent stakebivbder ond awarls Ehis oawrt's
darection on ihe betver of credi claim.

Pamsonz & Whittemere Ovprseas Ca,
Ine., (Overseas), an Amencan corpori-
tion, appenls from the entry of summary
Judpment on Pehruary 25, 1994, by
Judge Lioyd F. MacMahon of the South-
ern District of Mew York on the counter-
-I:i..-ltl'l. hj' Socwte Gencrale de L'Tadost e
du Papier (HRAKTA), an Fryptinn eorpo-
ration. to confirm o foreiem arhitend
award holding Owverscza  liable to
RAKTA lor broaeh of rontract. RAKTA
in turn challengea ihe ecowrt’s oon-
eurrent order pranbing summary  fodg-
ment on Ohverseas' complaint, which
sogght o declaratory judpmont  dony-
ing RAKTA's contitlement to  recovor
the amount of a letter of eredit Emoed
by Bank of Ameriea' in RAKTA'
faver at Overseas m‘[um‘t_#,.]'uﬁnrm-

tion in based on © URC. -0 which .

empowers federal  district  ecourts  to
henr casen o reeopmize and  enforce
foredgm arbdtral awards, amd 8 USC
§ 205, which authorizes the remove
al of such eascs from siate courta, us
win accomplizhed in this instance? We
affirm tho dintret eourt's confirmntion
of the foreipn award. Sinee it has boen

2. Owerseas ansbiniez] swi m Mew York Sa-
preme Courl sed the case was remowed o
lederal éourl an MAKTA' petitiai

United States
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established that RAKTA can lully satis-  several sessions in 1970, the tribunal is-
fy the awanl out of a superscicas lond  sued o preliminary awand, which reongr-, ¢ P
pasted by Overseas, we neod not and.dn  aized Oversens” foree majours defenne a8 |,
not rule on RAKTA appeal [eom the good caly doring the perind {rom May 23 Y
adjudieation of ita letter af eredit claim, to June 30, 1967, In s limiting Ower- roug
In November 1962, Overseas eonscated Emﬁﬁ!?:h lm.]:; . .
by written agreoment with RAKTA o o o0 o perfunctory offg J :
construct, start up and, for one year, special visas and that AID -
manafe amd supervise a paperboard mill Loy o wae wi A
in Alexandrin, Egypt. The Agency for . Wiy x bl
International Development (AID), a 'jh#!- dm“ :T-FII::“T ' :“Im
branch of the United States State o 0. jogring- ¥ the ..:nbm
which to purchase lotters of credit in damages [oe bronch of
Overseas’ favor. Among the contracts o %0000 for RAKTA'S costs:
terms was an arhitration clause, which .. tha sidibratar e ;
providicd & ments T settle dilferences =0t at 549,000, with Oversens
arising in the course of performance, and sk for Three-fonrthe of the sum.
2 “forec mojours” clavse, which exeused '
r.hu'hir-i-n performance due to eauses | | went to the fmal nwand, ﬂ'l.:'rr-
. yond Overscas” roasonablo eapac . i the action h’"“ under roview
i m#mnﬁ'.r f r:uﬁ::: :nmwnw;
went A from ting the a
T B out of % W of eeollc Twoed 9 L4
D:I]n"er “' tha . TI'.&RTA.'E faver by Banlk of Ameriea nt
i of Eaypion WO Ame. Oy o e S e e
:-n.l.—h.nﬁll:rpnll of Trr.'ip.ul ail_lp' Inf tral teilsansl mi'|1:'|'|l nl.'llil'li"l.
nfm I:“:“h SE— n':llr'l: ?{:ﬂ seas in the future for breach of controet.
Fopt. On . the Egyptinn E:_:E!;- m:l g “’!’E"““ -
government e diplomatic ties with : 2 :-:: nfm:]T '".ﬂ.,d:ﬂTfM'-H_
b Ve el S, S ol
‘T"% apply and qualify for & spe- o o e this founterciaim, all :
) rojected by the districlt court, foem the
#ing abandoned the project for the principal issuca for review on thin nppesl.
resent with the construcibon phase near  FPour of these defenses are derived from
completion, Owerseas notified RAKTA  the cxpress lanpuage of the applicoble
that it regarded this posiponement as United Mations Convention on the Reecs-
exeused by the Toree mpjoure clouse.  nition and Fnforcoment of Forcien Arbi-
RAEKTA disagreed mml soupghl damages  teal Awaeds (Convention), N Tron-
for bresich of eontrart.  Ovorsoas refluscd  ty Sor. 35, omad o Fifth is nepuably implicit
to settle and RARTA. already at work  in the Convention, Thwso include: en- @ g
on completing the performance promiscd  forcement of the award would vielato the gl |'!l'f"- &,

by Owverseas, involied the orbitration
elause. Overseas reapomled by ealling
into play the clause’s aption to bring o
dispute dircetly to o three-man arbitral
board poverned by the rules of the Inter-
mntionil Chambor of Commeree. Aller

pubhe policy of the United States, tho
award represents an arbileation of mnt-
tors mat appeopriniely decided by arbiten-
tion; the tribonal denied Overseas an
adequale spporiuaily bo present ita cnoe;
the awarnd 5 preslicied wpon o resolution

5 RAKTA represeated to the fribunal that 8 was jsepared te Ganaee (he propeet willnil AIDVE

LT TSESEN T

LeElF e W9,
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i ' ’ PARSONS & WIL OV. CO., INC. v. SOCIETEG.DE L. DU P. (R} 973
- Citn ne Sin F 2 B0 TITTAD i 1
AT L TR of inmwes outside the scope of the rontrae-  Pederal Arhitration Statute, 47 Wash.I. §
tial apreement to submit to arbitrstion;  Rev. 441 (1972), %
and the awnrd is in manifest disregard of : . g aetl
»egn law. In addition to disputing the district. A Public Policy ol

eourt’s rejection of 8 posdtion on Lhe
letter of ermlit, RARKTA sccka on apgeeal
madification of the court’s omler Lo cor-
reet for an arithmmetical error in the sum
entered for judgment, an well as an pe-
geasment of d.ll:l'dim.! anal dhoulile eostn
j‘ﬁiﬁ.ﬂ Ohver=ans for pur:.ui:l[;' a frivologs
appeal

I. OVERSEAS' DEFENSES AGAINST
ENFORCEMENT

In 1858 the Crnvention was adopted
by 26 of the 45 «tatcs participating in
the Usitéd Nations Conlerence o Cam-
mereial Arbitention held in New York.
For the sipnatory states, the New York
Convention supersedod the Geneva Cops

= vention of 1927, 92 League of MNationa

Treaty Ser. M2 The 1958 Conveution’s
basie thrust was to liberalize procedures
for enforcing foreipn arbitrnl awnrds
While the Geneva Convention placed
burden of proof an the party se
enforcement of a foroipn arbitrd
and did pot cirewmseribe th
availalde defenses to th
in the canvention, the

elearly shifted the b a

party deflending cenforcement
and limited his to sewen ot
Contini, [nterna-
itration, 8 Am.d.
185, Not a signato-
multilateral agreament:
nt of arbitral awanls, the
sules declingd to sipn the 1058
ion at the outsct. The United
ultimately acecsbel to the Convens

& however, in 1970, [1970] 3 U.AT.
" o 17, T.LAS No, 657, and implemented

ila acression with 9 USC, &5 01-204.
Uader 9 U S.C. § 208, the cxisting Fed-
eral Arhiteation Act, 9 US.0 88 1-14,
applics to the enforcoment of oreipn
awarids excopl to the extent to which the
Istter may eanlliet with the Conviention,
See peaveally, Comment, [nternzitional
e Coammereial Arhitration under the Unit-
cd Mations Convention amd the A miem]ed

Article V{Z¥L) of the Ceavention al-
low= the court in which enfarcement of a

[oroipn  arbitral awand =B sought to

refluse enforcement, on the defe
matinn or sua spoate, i “ond
the award wonk] e mntr:u-]r io

e policy of [the forum] coan
lemislative history of the prog
o certain guilelines to |
ts precursors in the Goefe

exepption bo, res
lrary to “p

age significs a narrowing of
pee.  Coptlini, supra, 8 AmJd.
299 at L. On the other hand,
noted suthoreity in the ficld has
upen this amission as isdicative of
an intention to broaden the defense.
[[ﬂlulgy". Acvessinn by the United States
to the United Matiors Convention an the
Recopnition aml Enforeoment of Forcign
Arbitral Awarmds, 70 Yale LJ. 1048,
WT0-T1 (1961}

Perhaps more peobsative, however, are
ithe inferences o bo drawn from the his-
tory of the Convention ns o whole, The
peneral pro-enforcemint bins informing
the Convention and explaining its supor-
sesnion of tha Gonova Conveption points -
toward a narrow reading of the pulilic
policy delease,  An expansive construc-
tion of this defense wonld vitinte the
Convention's busic cffort o remove pros :
existing ohstacls to enforcement”” See i
Straws, Arbitrntion of [Mepules belween f

altinationnl  Corporations, wm Bew
Elm'l.ug'il.ul for Peneefil Resslution of In-
ternasibiomnil  Pusiness  Dhsputes  114-15
{(18071%; [Mgest of Proceslings of Inters
national Rusiness Disputes  Cenforonen,
Apeal 14, 1971, i o0l at 191 (remacks of = -
Professor W, Meese),  Adslitionally, con-
sidernimns of reciprocily —eonsiderntions J
given oxpress reengnition in tha Conven- .

United States
Page 5 of 10
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tion itsell Y—sounsel courts 1o invoka the
public policy defemse with caution lest
foreign courts frequently aecepl i no
* & deferse to enforement of arbiteal
awards renderod in the United States

[1.2] We. conclude, therofors, that
the Convention's publie policy defense
should be construcd nporrowly. FEnforec-

¥ ment of forcign arbitral pwands may be

denicd on this basis only where enforce-

ment would vislate the [orum stale's

most basic motions of morality and jus-

tice. OF 1 Restatement Seeond of the

. Conflict of Laws § 117, comment e, at
3 240 (1971); Loucks v. Standard Oil Co,

E oof MUY, 99, 111, 130 K.E. 193 (1918)

y [3.4] Under this view of tho public
policy provision in the Convention, Over-
seas’ public policy defense may easily
dismissed. Owersens arprues that varia
sctions by United States officials 8

; queat to the severnmee of A
: Egyptian rolations—most i .
' I AlDs withdrawal of ﬂmﬂppﬂﬂ.
for the Overscas-RAKTA b '
quired Owversens, as o |

ore allegedly contrn-
Btates public poliey. In
sttional” poliey with Usited
ie"  poliey, the appellant
i nly misscs the mark, To remd
theNpublic podicy delensc 2= o parschial
cviee protective of mational politieal in-
iz would seriously wndermine the

i Convention's wtility. This provisien was
not meant to enshrine the vagares of
interaatinmal politica under the rabee of
Ypuabilic poliey.” Rather, & cireamaeribiol
public pelicy doctrine was contomplated
by the Convention's [ramers and every

St

I -
g

- A A Coentracting Store shall mot be entitled w
avell jeaelf of the presest Conwvenion
pEinst acher Contrncging Siates cxoopt o

the emieni that it s itself howsd o apply -
the Capvention.

) Articke XIV. OF Comment. supra. 47 'Wash.
- . L.Rev, 441 at 4R6-87
M a wymiem hased upan recgpracily sy

temdency da iake an overly nasrow view of -

foreipe artatral awornds will e balonced by

508 FEDERAL REPORTER, 2d SERIES

indication &= that the United Statea, in
seepding 1o thoe Convention, meantd, Lo
sulmeribe Lo thin supranationnl emphasia,
CF. Scherk v. Alborin-Culver Co., 417
.5 506, 94 S.CL 2449, 41 L.Fd2d 270

(1974)5 Q
[5]1 Te deny enf this
awnrd larpely beeause ¢ United
States” Talling nul with in recent
years would meonn g defenss
intended Lo be o scope inlo B

Conventions mech-
nl. We have [ittle
refore, in  di

public policy defense.

s itrability
@c V(2Ka) authorizes a court to
enfloreement, of 4 defenclant™s or
it® own maotion, of o foreign arbitral
nwnrd whoen “[1jhe subject matter of Lhe
difforenes is not copable of roitlement
by arbitration under tho hw of that [the
forum] country.” Under this provison,
a court sitting in the United States
might, for oxample, be expected to de-
eline onforcoment of an pwand invalving
aritration of an antitrost clnim in view
al demoatie srbitration casos which hnve
held that antitrust mattors are entrostod
Lo the exclusive compelenee of the judi-
l:'i.m, ﬂl:'q'.-, S ﬁmm’_im_q.l annlj"
Equipment Corp. v, J. P, Maguire & Ca,
291 .04 B21 (3d Cir. 1968). ©On the ath-
or hond, it may well be that the speeial
consnlerations and policics amlerying o
“truly international agreement,” Schork
w, AlbertoCualver ﬂu_, Hupra, 417 1A
BOG nt 516, ™ 500 2449, call for n par-
rower view of nom-arbitralality in the
international than the domestie conbext.
i, with Wilko v, Svan, 346 TS
427, T4 S0t 182, 98 L.Fd. 168 (1853
{ealorecmoent l:lr-ll'llﬁl‘ﬂﬂl.hﬂ.l' bt mot do-

i dietien 0o ablaan the widest acceptance of
Asadrca’i awards aming the courts af oth-
pr mpnatary states, which also bavwe the
public policy kophale availabie to them,

5. AMoreover, the bacts heee fodl 0 demaonsirake

thai considered povermmest pobiey  forhids
enmpletion al the canract sl by a privace
parh.

United States
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Chim as Sin 12 B (1074

meatic, apreement Lo arbitrate  claim
based on alleged Sccuritica Act wiolas
tiona.)

[6] Resolution of Overscas’ non<arhis
trability argument, however, docs nol re-
¢ quire us (o roach soch difficuit distine-
tions between domestic amd  forcign
awards. For Owerseas’ argumont, that
"United States [orcipn poliey issues can
hardly be placed at the merey of foreipn
arhitrators ‘wha are charped with the
execution af no public trst’ and whese
loyalties are 1o forcign intercsts,” Briel
for Appellant at 2, plainly fails to raBe
o substantinl an Eswe of .u.l‘lu"l.rlhﬂilj',
The mere fmct that an issee of national
interest may incidontally fipure into the
resaolution of & breach of contract elaim

REather, certain catogories of claims m
be mon-arhitrable because of the

national interest vested in thoir
tion. CF American Safety qu‘ i
Corp., supra, 381 F.2d

Furtharmore, cwven  wo fr
non-arbatrability of an nature,
Oversens’ situntion L certain-

. for Ovorsoas

grossly exapgpe tho magnitude of
the national invalved in the res-
alution of articular elnim.  Simply
bocause the United States are
same licatedd in A ease one cannot

the Unitedl States s vitally
in ils outcomeo.  Finally, the
me Cowrt's decibon in fiver of ar-
iirability in o ease for moro promincnt-
Iy dispdaying paiblbe leatures than thoe in-
stant ane, Seherk v. Alberio-Cuolver Ca,
sapra, compels by analepy the ennelusion
that the [orcign awardl agninst Overscas
dealt with & sebjeet arbitrable wmler
United Stntes luw.

[7]. The eourt below was eorreel in
denying relief ia Oversens omiler the
Conveation's pon-arbitrability defense to
enlercemicnl of forciga arcbiteal aosands
There 5 no spegial national inlerest 0
judieinl, rather than arbitral, resolution
of the brvach of controct claim umlerly-
ing the award in this cuse

C. Imadequate Opportunity to Present |
Defonse u

[8] Under Articlo V{1)k) of the
vention, enforcement of a lore
tral award may be dewicd if the
ant ean prove that he was

propor notice

versens seoks feliel wader thin
ision [or the arbiteation courtls re.
I to delay procesdings in order to
ceommodate the speaking schedule of
one of Overseas' witnesses, David Nes,
the United States Charpe d'Affairs in
Epypt at the time of the Six Day War.
This sttempt to state a dee proceas elaim
fnils for sovoral reasons.  First, inability
to prodduce onc's withoeszes before an ar-
biteal tribomal i& a risk isheronl in an
apreement to submil o acbhitration. By
aprecing to submit disputes to arbitra-
tinn, a party relinguishes his courfronm
rights—including that Lo sthpoonn wits
nesses—in favor of arbitration “with all
of its well known advantages and draw-
backs.” Washingrion-Taltimoro Nowspo-
per Guikl, Loenl 856 v. The W

Past Co,, 143 UL.S App DG, 210, 442 F2
1234, 1235 (1971} Sceondly, the lopgisti-
ezl problems of scheduling hearing dotes
cafvenicnt te partses, counsel nnd arhi-
trators scattered nboul the giabe nrpoes
againat deviating from an ipiliﬁll" mlis
ally aprecalde Lime plan upbess a sched-
uling change B truly enaveddable In
thia iastasce, Oversens' nllr-ﬂndhr h:q'l'
witness was kopt Trom altlonding, tho
hearing due tv o preor commitmenl o
listiare al an American garvversiby=—hied-
¥ the type of sbsipcle o his presence
which would respuire the arbiteal trilunal : -
to pantponce the hbenring v o mutior

of fundameninl fairmess 10 Owerscas, ¢

oy

United States
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Finally, Dverncas cannnt complain that
‘the tribumil dechdml Lthe cose without
eonaidering evidence eritical to s e
fonse and within only Mr. Mes' ability to
produce. In fact, the trilunal did hove
bofore it an affidavit by Mr. Nes in
which he furnishod, by hiz own aeeount,
“a good deal of the information la which
T would hove testified.” Appendiz to
Bricl of Appellant at 184a. Morcover,
had Mr. Nes wished to furnish all the
information te which he woulid have tes-
tified, there ia cvery reason to beliove
that the arbitration tribunal would have
coasidered that as well.

[18] The arbitration tribunal aeted
within its diserction in declining to re-
schedule a hearing for the convenience
of an Overscas witness, Cherseas’ dus
process  rights  unider American  law,
rghts entitled to full foree under the
Cmmthu s a delense Lo ealorcemen
were in no way infringed by 'Lh!

nal's deeision.
in Fxeoss

D. Arbitration
[1I] Under Article

Lion

the seope of the submis-

hitration. :
intom trocks in more detailed
1N} of he Federnl Arbitration

9 UBLC § 10(cd), which authorizes
"'[thnru ithe arbitm=
tors excomiod their powern.” Both pro-
visions bamically allow a party to attack
an award predicaied upon arbitration of
a -l.u'h_]nﬂ matler nol within Lhe agree-
ment to submit to arbitention. This de-
fense o enloreoment of a fn:lrmr.rn nururrl.
Ihe the others alresdy diseussed, should
be construed nareowily. Onee agmin a
narrow ennstruction would comport with
the enforcement-facilitating  thrust of
the Convention. [n adilition, the case
lnw wnder the similar peovision of the

e et ol . ik,
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Federal Arbitmation Act stroagly sup-
ports o strict reading.  Soe, o g, United
Sleclworkers of America v. Entorprion
Wheel & Car Corp, 3683 U5 503, BO
S.0L 1358, 4 L.Ed2d 1424 {1960); Coe-
nen v, B W, Mressprich & Co., 453 F24
1208 (2 Cir.), cort. deniod, 406 1.5 119,
02 5.CL M5, 32 L4 237 (18

1Z] In maki thias dofean

[zj n -
must theroforo avercomg i powe
nnmptm that the arl ‘@!‘L:p m:tﬂl:'
ln'r.hm Its . Y

all have any liability for ..
url.lrul. The tribunal eannot

b charged. howewer, with sim-
oringg thi= allegred lititation on
jeet matter over which its desi-

making powera extended, Rather,
ﬂu arbitration eourt inlerpreted the poo-
vision not to prociude jurisdietion on {his
mattor. As in United Steclworkers of
America v. Enterprise Wheel & Car
Carp., supra, the court may be satizfled
that the arbitrator preriised the awaed
on o consbtrociion of the contract and
that it is "not apparcat,” 363 LS. 553 at.
5698, B0 5.Ct. 1358, that the seopo of the
submission to arbitration han boon ox-
cecded.

The appellant's attock on the 60,000
awarded for start-up exponses and $30,-
(00 _in costs cannot withstand the most
cursory serutiny. In characterising the
E60.000 as “consequential damapes”™ (and
thiua proseribod by the arbitration apree-
ment), Ovorseas s apgain altempting to
seeurs a reconstruction in this ecourt of
the contract—an activity” wholly incon-
sistent with the deferenes duc arbitral
decinions on  law  and Tack.  See
penerally, DBernhandt v.  Polypraphic
Campany of Ameries, Ine, 350 115, 198,
208 & oo 4, TG B.CL 273, 100 L.Ed 199
(1056). The S0000 in costs is oqually
onpasatlable, for the appellant's conton-
tion that this portion of the award is
inconsistent with guidelines sot by the
International Chamber of Commerco is

-— = -
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PARSONS & WIL OV. CO., INC. v. SOCIETE G. DE L. DU P. (R

i

Citn aa 5= 24 003 (10740

twice removed From realite.  First of all,
contrary o Owversend' rmepresenlations,
these puidelines {eontained in the Guhie
te ICC Arbitration and reproduced in
releinnt part in Appendix o Briel of
Appellant at 408a) do not require. os a
pre-eomlition- to an awand of cxpenses,
express authority lor such an awamnl in
the arbsitration clavse. The arbitration
agreement’s  silence on  Lhis  maller,
therefore, = not determinative in Lhe
ense under reviow, Socondly, sines the
portics in et complicd with the Gaide's
advice to reach agreement on this mat-
ter prine 1o arbiteition—i. &, the roquest
by ench for such an awand [or expenses
amounis to locit apreemenl on Lhis
point—any elaim of fatil deviation Trom
the (fuide is disinpenunuz o say the
least

[13] Akhouph the Convontion rocop-
nizes “hat an award may not be enforeed
where prodieated on o subject matier
outside Lhe arbitrator’s Jurml[tr.mn

doca not sanction second-jruessing

bitrators construction of the %5
agreoment. The appellant's 1o
invehke this defemse, howowe o
the couri to ignore this ]i e i1.i
desiston-making powera| awd Aurp tho
fairicl eourl took
wn jurmsdiction in
an this proamnl

anifest Disrogrard™ of

hi» leplalative history of Article
anil the siaiule enaclted (o
L the Unilesd States” arccssion
Convention ® are strong nuthority

farth in tl u:m e 1'::-1mmr an
awaril ﬂu the other hamd, the Federal
Arbitration Act, specifically 8 1150,
£ 10, has been read bo inchale an impliod
defonse 1o enforcement where the awnrrd

im in “manilfest disreganl” of the law,
Wilko v, Swan, 36 U5 427, 486, T
[ The cort shall eesfirm  the

jl.mrd |:|r|i|r-|.'| it fimlds one of Flee prenmmiis
Tor pefusal o defereal o recogneion o en

SCt 182 98 L.Ed 168 (1953): Saxis
Stoamship Co. v. Multifies [ntornntionnl
Traders, Ine, 375 FP.2d 577, 5382 (2d Gir.
1967); Amicizin Societn Mavepazione v,
Chilean Mitrate amd lodine Sales Corp,
274 F.2d #05, 808 (24 Cir. 1960},

[14=16] This case doos ot regqui
to decide, however, whether this
stemming {rom dictum in Wil
ebtaing in the interaalional
ennlexl. For euen LI

“manifest disregand” defu
der the Convention,

difficulty rejeeting

in ovidenes vorscas in offeet
ks this this dofonse as a
license t the m:nrd__;f_a;hllrnt
proceecid: ¢ errors of fact or law—n
role v have omphatically de-

el suma in the past and rojeet
in. “[Extensive judicinl review
tes the hasic purpese of arhitrea-
, which It to dispose of dizputes
qu:kly and avoid the expense and delay
of extended court prococdings" Saxis
Bteamship Co., supra, 376 F.2d 577 at
A2 Sep alpe, Amicizia Sociota Novegn-
riome, supra, 274 F.2d 805 at 808,
Insafar ag this defende Lo enleresmint
of awards in “manilest ilsremaed”™ af law
may b enpnizabie under the Convention,
it, fike the other defonss miscd by the
appellant, fails to peovice a sound basis
for vacating the Toreign arbitral award,
We therelore affirm Lthe distriet ecourt's
conlirmation of the award

[17] RAKTA does not frame its ap-
peal from the distrielt coort's devcision
dlhlh'ﬂ'lnﬂ' eolleelion on the letter afl
erecit as conlingent upon our roversing
the disiriel ecoort’s conlirmation of the
award. Nevertheles, since RAKTA can
fully satisfy the awanl out of a superne-
dens Lol Tu'n‘l::d Il_l,r e 11;|||'l:i|.:|.|'.||'..| L]
consider RAKTA's appenl no lonper o
require resolution and thercfore decline
to rulo on it
'||'. In weew ol the peaeral ruls reoudring striel

l.'l:l.rll'l:ll'l'l'll!'l.' wialh the perpun ol a hetber of I:'I'l"ﬂ-
i, hvwever, Venarelna, S A v, Chase Momkak-

forcement specaml in the ool Convesiion, tan Mank. 435 F.3d 4], 644155 24 Cir
8 WsC § 20T 1970 funco Emansd de Credin v, Siane
s0a Fhd—AY
United States
: : ' Page 9 of 10



Il. TECHNICAL

[ZE PLURSUIT

- APPEAL
The distriet eourt ontored judpment on
the arhitral award fTor 534250740,
BAKTA contends that the esurt erresd in

ita arithmetic, the correct sum leing

$4750 higher. And, indeed, RAKTA

demonstrates with ense ihat Overseas'
indebtedness includes the diflference hee

tweoen $36,750, the extent of its Hnbility
for the arbitrators’ compensation, ond
2000, the amount alrendy pabd by
Orverscas for these costs. This docs not
end the inquiry, however, for RAKTA
has only established that Overseas owes

owes this sum to BAKTA

24750 for arbitration costs, not ﬂmA

-[i8] Owverscas does not dispu ,
thin $4,760 indebledness on i at
instoad arpucs thal the o

pay-
able to the LC.C. and o) RARKTA.
Sines the £12000 pai outset of
arbiteation by Ove well an bi
RAETA, which to & pariial
refund) was he 1.C.C amd the

£4.750 puts 1 o to compensate
a Lribu tng under the auspices
of tho would appenr that this

the LCIC rather than
The district coort did not dis-
ons for excluding: this £4,750
judgment, The court did have

ore it, however, an affidavit by coun-
sl for RAKTA mnking the cssentially
identieal arpument as made on sppeal for
inclesion of the $4.7500 We discount,
then, the pamsibility of mere overnight on
the district courl’s pari in excluding thin
sum from the judgmenl. Rather, we find
that this exelusion rellects the moat plai-

Sreet Nank & Tros Co, 185 F2d 220, 20
(1=t Cir. 1987 oorl denied, 300 LS, 1011, B8
SO0 ExN, 20 LPd2d 163 (EIeGRYk  Marne
Mitland Grace Trust Compaay of MNew Yark
v. lksnce del Pam. 54, 201 F.5upp B24, REA
(ENMNY.1906), we o repister dowbes abnut
the force of RAKTA's clakm.  Far while thsg
letter praveles, = felovant past, that paymes

CORRECTION OF
THE JUDGMENRT, AND SUPPLE-
MENTARY AWARD TO PENAL-
OF FRIVOLOUS

i Sl

508 FEDERAL REPFORTER, 2d SERIES :

mibbe intorprotation of Oversean” linbility

to RAKTA nnd therefore decline to

amend the judpment upward by $4,750,
[19] RAKTA salso requests that thia

pourt award iU dimapon noed doulile eoata

as o penalty agminst g ;

ing an ailepedly Crive

proses of delay. It i

awnard has boen an appel-
lamt prosses o edse ol nalde fri-
vality, particu r “the inference
of am intent y is plusible.”

South Ea tic Shipping lad. v.
Garnme - a6 ["2d 180, 192-195
{2l @;‘I Sce nlso, Osear Cruss 4.
San\u besrmeen's  Mutual Cosonlty
F.2d 1278, 1284 (2d Cir. 1270}
thouph we are not persuaded by
of the appellants numercus delenans
enforeement of the arbitral awnred, we
wiiild consider it, harsh indecd to penal-
ize by damages and donblo costs an ef-
fort of apparcht bonenty to cxplors th
dafense possilulities presented by a now
and lnrpely untested sintute. 'Wo thore-
fore ropect RARTAs invitathon o sop-
plement its judpment with the type of
award resorved for fundamentally in-
sinecre appaaks,

We affirm the district court's conlic-
mation of the forcipn arbitral award.
Sinee the latter affirmance rendied aes-
demie the validity of the sourt’s dispos-
tion of RAKTAs letter of erodil elaim,
we do sot rube on RAKTA's appeal fram
that part af the order below,  Asddition-
ally, wa find ne arror in the court’s come
putation of Dversoas’ lability to RAKTA
and doeny RAKTA's requost o mssess
dnmaygres and double costs agninst Owver.
seas for heinging an -'-I“L":l.l'l]ﬂl]" frivabnu.:
appeal.

Al T,

tr RAKTA swnirts preesentation of “(aln awand
i2giel by arhigralars mrhcating Ui
ammeunt af the penally due” the pwand seell
WEE wrien B pema ol “damaped” rmlier
than “praalies” g we refram frome pass-
inp on ths sdrittedly comples egwe and limit
our affismmance o the destract r.-u-n.rli-:ml‘m
maticn of the foeeipn swoarid

'- i

g
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