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OPINION AND ORDER
JOHN G. KOELTL, District Judge

The pending petitions in this case arise out ofoelSPurchase Agreement governing the sale of
certain entities by Respondent Offshore Explorasiod Production, LLC ("Offshore"), to
Petitioners, Ecopetrol S.A. ("Ecopetrol") and KoNstional Oil Corporation ("KNOC"). The
Stock Purchase Agreement requires that Offshom lBobpetrol and KNOC (together, the
"Purchasers") harmless against various taxes a&sbagainst the entities that the Purchasers
acquired. The Stock Purchase Agreement also rexjhiae Offshore pay any taxes that the
acquired entities contest prior to or upon the cemeement of any contest proceedings, and that
the parties arbitrate disputes arising out of tateel to the Stock Purchase Agreement.

After Offshore objected to indemnification claingg bver $75 million in tax liabilities assessed
against an entity that the Purchasers acquiredipntgo the Stock Purchase Agreement, the
parties arbitrated Offshore's liability under theck Purchase Agreement. On April 15, 2013,
the arbitral panel issued an Interim Award reqgitinat Offshore reimburse the Purchasers for
the full amount of those indemnification claimsfsbbre attempted to satisfy the Interim Award
with funds placed in escrow pursuant to the Stasiclfase Agreement; however, the Purchasers
objected and sought a supplemental award decldratgOffshore's attempt to satisfy the Interim
Award with escrowed funds was ineffective. On Delben8, 2013, the arbitral panel issued a



Supplemental Interim Award concluding that Offshaaes not permitted to satisfy the Interim
Award with escrowed funds.

The Purchasers now seek to confirm the Interim Aveard the Supplemental Interim Award,
and to have the awards entered as a judgmentso€thirt under the United Nations Convention
on the Recognition and Enforcement of Foreign Aabifwards (the "Convention"), and the
Federal Arbitration Act ("FAA"), 9 U.S.C. § 207. fShore opposes confirmation of both arbitral
awards, and also petitions to vacate the Supplehenérim Award.

This Court has jurisdiction under the Conventioty.8.C. § 203, and under 28 U.S.C. § 1332
based on diversity of citizenship. For the reasoqsdained below, the Purchasers' petition to

confirm the Interim Award and Supplemental InteAward is granted, and Offshore's cross-

petition to vacate the Supplemental Interim Awardenied.

The Court assumes the parties' familiarity withfdetual background and procedural history set
forth in connection with the parties' previous srosotions for declaratory judgment and for a
stay pending arbitration i@ffshore Exploration & Prod. LLC v. Morgan StanRgivate Bank,
N.A.,986 F.Supp.2d 3065.D.N.Y. 2013) (Offshore T). The following facts are accepted as
true for purposes of the pending motions.

[46 F.Supp.3d 332]

A.

On December 29, 2008, Offshore entered into a SPockhase Agreement with the Purchasers.
Pursuant to the Stock Purchase Agreement, Offgadeto the Purchasers all of the issued and
outstanding common stock of its subsidiary, Offehimternational Group, Inc., and each of
Offshore International Group's subsidiaries. UrtlerStock Purchase Agreement, Offshore
must "indemnify and defend the Purchaser Indemsigeel hold the Purchaser Indemnitees
harmless from and against" various taxes thatubsidiaries might owe. (Stock Purchase
Agreement ("SPA") § 7.4(a).) The Stock Purchases@grent also states that if contested taxes
"must be paid under applicable Law prior to or upommencement of a contest proceeding,
[Offshore] shall pay such Taxes to the applicabbe&nmental Authority prior to or upon
commencement of such proceeding.” (SPA § 7.4(d).)

In order to secure the Purchasers' potential inderation claims under the Stock Purchase
Agreement, the Purchasers delivered $150 milliotheiir $1.2 billion purchase price to an
escrow agent: Morgan Stanley Trust, N.&Morgan Stanley"). (First Amendment to the SPA §
2.3(b)(i).F¥ The Purchasers may apply the escrowed funds iousaindemnification claims

arising under the Stock Purchase Agreement andsfarelto be disbursed "in accordance" with
the terms of the Escrow Agreement to which Offshtire Purchasers, and Morgan Stanley were
parties. (First Amendment to the SPA § 2.3(b){ihe Stock Purchase Agreement requires that
the escrow period be extended and that an adegoadent in escrow be retained to cover any
indemnification claim timely asserted. (First Amemght to the SPA § 2.3(b)(i).)



Additional rights and procedures regarding disbonesgt from the escrow are enumerated in
Section 8.6 of the Stock Purchase Agreement. Téios provides that "[b]y written notice to
Seller specifying in reasonable detail the basisét-off, Purchaser may assert a claim to set off
any amount to which it is or[,] if Seller has oligt],] has been determined to be[,] entitled
under Article 7 and ... Article 8 against the Escdmount.” (SPA § 8.6.) Section 8 also
provides that "[n]either the exercise of nor thiufa to exercise such right of set-off will
constitute an election of remedies or limit Pur@nas any manner in the enforcement of any
other remedies that may be available to it." (SPAG)

In the event that any party breaches its obligatiamder the Stock Purchase Agreement, the
Agreement provides to the non-breaching party fitjie to seek specific performance of this
Agreement without the necessity of proving the ewdicy of money damages as a remedy."
(SPA § 8.4.) Additionally, the Stock Purchase Agneat contains a broad, mandatory
arbitration clause providing that:

Any dispute, controversy or Action arising out ofrelating to this Agreement, or the breach
thereof ... shall be determined by arbitration adstéred by the American Arbitration
Association in accordance with its Internationabifmation Rules.

(SPA 8§ 10.7(a).) The Stock Purchase Agreementptsaded for the enforcement

[46 F.Supp.3d 333]
of provisional remedies granted by the arbitrators:
[T]he arbitrators shall have the power to grant provisional measures that they deem
appropriate including but not limited to provisibirgunctive relief, and any provisional
measures ordered by the arbitrators may, to trenepermitted by applicable law, be deemed to
be a final award on the subject matter of the messand shall be enforceable as such.

(SPA § 10.7(b).)
B.

Offshore and the Purchasers signed the First Amentto the Stock Purchase Agreement as of
February 5, 2009. (First Amendment to the SPA.skiife, the Purchasers, and Morgan Stanley
also executed the Escrow Agreement as of Febry&9@. The Escrow Agreement provides
procedures for the disbursement of funds held ¢noes (the "Escrow Amount"). Disbursement
must occur if any Purchaser submits a Purchasel&sinity Certificate and Offshore does not
object within thirty days. (Escrow Agreement § Bgwever, if Offshore disputes a claim made
against the Escrow Amount, Morgan Stanley is pritdubfrom disbursing funds:

except in accordance with either (i) written instrons executed both by an authorized officer of
Purchaser and by an authorized officer of Sell@in{dnstructions), or (ii) a certificate delivered
by any Purchaser to the Escrow Agent, executedlaughorized officer of such Purchaser (a
Final Award Certificate)....

(Escrow Agreement § 3.) A Final Award certificateshinclude the amount of the contested
amount to which the Purchaser is entitled and abitral Award" confirming the Purchaser's



entitlement. (Escrow Agreement § 3.) Morgan Stardeiso required to release escrow funds to
Offshore when any Purchaser "delivers to the Es&gent a certificate of such Purchaser ...
[stating] that an Indemnification Item, in a specdmount, was satisfied by Seller independent
of this Indemnification Escrow Agreement ...." (Esg Agreement § 3.)

The Escrow Agreement provides that:

In the event that the Escrow Agent shall be ungegs to its duties or rights ... it shall be
entitled to refrain from taking any action ... uiittshall be directed otherwise in writing by af
the other Parties hereto, by a final order or judghof a court of competent jurisdiction or,
subject to Section 3 of this Indemnification Escragreement, a final decision of an arbitral
tribunal pursuant to Section 10.7 of the Stock Rase Agreement.

(Escrow Agreement § 5(b).)

The Escrow Agreement contains a non-exclusive fasalaction clause providing that each
party "irrevocably waives any objection on the grdsi of venue, forum non-conveniens or any
similar grounds and irrevocably consents to sergfqarocess by mail or in any other manner
permitted by applicable law and consents to thisdliotion of the courts located in the State of
New York." (Escrow Agreement § 12.) The Agreemdsb @ontains a merger clause, which
states that "[ijn the event of any discrepancynopnsistency between the provisions of this
Indemnification Escrow Agreement and the provisiohthe Stock Purchase Agreement, the
provisions [in the Escrow Agreement] shall preatl be deemed to reflect the intent and
understanding of the Parties hereto." (Escrow Agere 8 12.) Any funds remaining in escrow,
and not required to be retained in escrow purstma8ection 2.3(b)(i) of the Amended Stock
Purchase

[46 F.Supp.3d 334]
Agreement, were to be released to Offshore on epiy 2011. (Escrow Agreement § 4.) Both
the Escrow Agreement and Stock Purchase Agreememd e interpreted under New York
law. (Escrow Agreement § 12; SPA § 10.6.)

C.

Among the Offshore subsidiaries that the Purchassgaired under the Stock Purchase
Agreement is a Peruvian oil company, Savia Peru 8Javia").

Between February 25, 2010, and January 28, 20@Rtinchasers made several indemnification
claims under Section 7.4 of the Stock Purchase éxgeat for tax liabilities that Savia allegedly
owed to the Peruvian government. The Purchase&wshnification claims ultimately totaled
$75,308,179.03. With respect to each claim, thelagers delivered to Morgan Stanley a claim
certificate that elaborated the Purchasers' ind&ratipn claim and requested that Morgan
Stanley promptly contact Offshore to ascertain WwleOffshore objected to the Purchasers'
disbursement request. Offshore objected to eatludiement request because it contested
whether the Purchasers' claims were valid in lgglthe Purchasers' alleged failure to keep
Offshore informed of the Peruvian tax proceedirgsl to tender to Offshore control of the



Peruvian tax proceedings. (Cross-Petition to Vattet€Supplemental Interim Award ("Cross-
Petition") 1 10.)

After the Purchasers, through Savia, paid $75,3®B0B to the Peruvian Government, the
Purchasers sought through arbitration an interirardwrdering Offshore to specifically perform
its alleged duty to reimburse the Purchasers faramount. On April 15, 2013, the arbitration
panel issued an interim award (the "Interim Awamttering Offshore to pay to the Purchasers
within thirty days the full amount that the Purch@ssought. (Chesin Decl., Ex. A ("Interim
Award") at 7.) While the award required "reimbursety” it did not specify whether
reimbursement was to come from the Escrow Amoumierim Award at 7.)

Abandoning its prior objections, on May 2, 2013fdDbre instructed Morgan Stanley to release
$75,308,179.03 from the Escrow Amount to the Pwsetsa With the benefit of the arbitration
award, the Purchasers no longer sought to haveuthatint paid from the Escrow Amount. On
May 10, 2013, the Purchasers objected to the disbugnt of funds from the Escrow Amount.
According to the Purchasers, Morgan Stanley wakipited from disbursing funds because,
under Section 3 of the Escrow Agreement, Offshandisl objection to disbursement of funds
from the Escrow Amount precluded Morgan Stanleynfreleasing any funds until the
Purchasers submitted Joint Instructions with Offelar the Purchasers delivered a Final Award
Certificate. The Purchasers maintained that theygwader no obligation to submit Joint
Instructions or to deliver a Final Award Certifieddecause, under Section 8.6 of the Stock
Purchase Agreement, the Purchasers initial dectsiseek payment from the Escrow Amount
did not constitute an election of remedies or inaay limit the remedies that the Purchasers
were entitled to pursue. The Purchasers also arpa¢ghaying the Interim Award from the
Escrow Amount would deplete the Escrow Amount aodla leave the Escrow Amount
substantially below the amount of unresolved indéioation claims.

Because the Purchasers declined to provide Morgamey with Joint Instructions or a Final
Award Certificate, Morgan Stanley claimed that &swv'uncertain as to its duties or rights under
the Escrow

[46 F.Supp.3d 335]
Agreement" and declined to release the $75,304)B%9.the Purchasers. As a result, Offshore
commenced an action in this Court on May 24, 28&8king a declaratory judgment that
Morgan Stanley was obliged to release the $75,308)B to the Purchasers. The Purchasers
filed a cross-motion to stay or dismiss the dettaygudgment action pending arbitration.

Shortly thereafter, on June 3, 2013, the Purchaserght supplemental relief from the arbitral
panel. (Petition to Confirm Arbitration Awards ("iR®n to Confirm™)  20.) Specifically, the
Purchasers requested that the arbitral panel @eidaffective the Seller's attempt to satisfy the
Interim Award with escrowed funds. (Petition to @on § 20.)

D.
On November 29, 2013, this Court granted the Pwerisamotion to stay the declaratory

judgment action in favor of the proceedings for@amental relief pending before the arbitral
panel and denied without prejudice Offshore's nmotay summary judgment for a declaration



that Morgan Stanly was required to release theeaientioned $75.3 million to the Purchasers.
Offshore 1,986 F.Supp.2d at 316.

In a supplemental award dated December 1, 2018,"8&hpplemental Interim Award"), the
arbitral panel found that it had jurisdiction tactee whether Offshore was permitted to satisfy
the Interim Award from the Escrow Amount, and cowled that Offshore was not permitted to
do so. (Chesin Decl., Ex. B ("Supplemental Intefward"), at 7-8.)

After issuing the Supplemental Interim Award, thiital panel has held hearings on the merits
of the parties' dispute with respect to VAT liatyili(Cross-Petition § 18) In those proceedings,
Offshore contends that the Purchasers breachedbthigjation under Section 7.1(d) of the Stock
Purchase Agreement to cede control of the Perussaproceedings to Offshore, that Offshore is
entitled to offset any amounts refunded by the arugovernment to Savia against the Interim
Award, and that a final award on any VAT claimg&yable from the escrow. (Cross-Petition
18; SPA § 7.1(d).) The Purchasers dispute eachifeh@e's claims. (Cross-Petition § 18.) The
parties also dispute whether any damages, fe@steoest are due to the Purchasers. (Cross-
Petition § 18.) The arbitral panel has not renderetkrits decision to date.

The Purchasers now seek to confirm the Interim Aveard Supplemental Interim Award
(together, the "Interim Arbitral Awards"). Offshoopposes confirmation of both awards and
seeks vacatur of the Supplemental Interim Award.

This action arises under the Convention becausagreements at issue are commercial and not
entirely between citizens of the United States.S.0. § 202see also Republic of Ecuador v.
Chevron Corp.638 F.3d 384391 (2d Cir.2011). Where, as here, "an arbitnadra falling

under the Convention is made," any party to thératlon may apply to any court with
jurisdiction for an order confirming the award. 99.C. § 207.

In such case, "[t]he court shall confirm the awaintess it finds one of the grounds for refusal or
deferral of recognition or enforcement of the awspdcified in [Article V] of the] ...
Convention."ld. Article V of the Convention "provides the exclusigrounds for refusing
confirmation under the Conventionusuf Ahmed Alghanim & Sons v. Toys "R" Us, IRS5,

F.3d 15 20 (2d Cir.1997) (citing

[46 F.Supp.3d 336]
Convention, art. V). Article V of the Conventionoprdes in relevant part:

(1) Recognition and enforcement of the award maxehesed, at the request of the party against
whom it is invoked, only if that party furnishesttee competent authority where the recognition
and enforcement is sought, proof that... (c) TheaAldeals with a difference not contemplated
by or not falling within the terms of the submissio arbitration, or it contains decisions on
matters beyond the scope of the submission toratioin ...; or (€) The award has not yet
become binding on the parties, or has been set asisuspended by a competent authority of
the country in which, or under the law of whichatlhward was made.

Convention art. V(1)see also Yusuf Ahmed Alghanim & Sdr&§ F.3d at 20.



The Court of Appeals for the Second Circuit hasnmteted Article V(1)(e) "to allow a court in
the country under whose law the arbitration waslooted to apply domestic arbitral law ... to a
motion to set aside or vacate that arbitral awardsuf Ahmed Alghanim & Sori£6 F.3d at 21.
Thus, Chapter 1 of the FAA and all of its groursgdgress and implied, for modification and
vacatur of arbitral awards apply to Offshore's otims.See idat 23 ("The Convention
specifically contemplates that the state in wharhynder the law of which, the award is made,
will be free to set aside or modify an award in@dance with its domestic arbitral law and its
full panoply of express and implied grounds forefel (citing Convention, art. V(1)(e))kee

also Seed Holdings, Inc. v. Jiffy Int'l ABF.Supp.3d 565, 579-80 (S.D.N.Y.2014).

In this case, Offshore argues that the Interim #abAwards have not yet become binding on
the parties, and thus that the awards cannot bigoead under Article V(1)(e). Offshore also
argues that the Supplemental Interim Award addseisseies not submitted to arbitration, and
thus that the Supplemental Interim Award shoulddeated under Article V(1)(c), 9 U.S.C. §
10(a)(4), and for manifest disregard of the lawfs@dre's arguments are considered in turn.

A.

Offshore first argues that the Interim Arbitral Arda cannot be confirmed because they are not
final awards.

Under the Convention, district courts lack authotit confirm arbitral awards that are not final
awards See, e.g., Metallgesellschaft A.G. v. M/V Capitanstante 790 F.2d 280283 (2d Cir.
1986);Michaels v. Mariforum Shipping, S.A24 F.2d 411414 (2d Cir.1980)Daum Global
Holdings Corp. v. Ybrant Digital LtdNo. 13cv3135, 2014 WL 896716, at *2 (S.D.N.Y. Feb.
20, 2014). However, "an award which finally andiniéély disposes of a separate independent
claim may be confirmed although it does not dispafsa| claims that were submitted to
arbitration."Metallgesellschaft A.G790 F.2d at 283. In other words, an award is fiinl
resolves the rights and obligations of the padefitively enough to preclude the need for
further adjudication with respect to the issue siifeich to arbitrationSee Rocket Jewelry Box,
Inc. v. Noble Gift Packagind,57 F.3d 174176 (2d Cir.1998) (per curiam).

These standards apply with equal weight to awanlsléd interim awardSee Zeiler v. Deitsch,
500 F.3d 157169 (2d Cir.2007). IZeiler, the parties disputed whether eight "interim" agbit
awards that required accounting with respect tat joioperty were final for purposes of
confirmation.ld. at 168. The Second Circuit Court of Appeals he#t the interim

[46 F.Supp.3d 337]
awards finally and conclusively disposed of a safgaclaim, and were therefore final for

purposes of confirmation, because they "requirgfaicific action” and did not serve "[as] a
basis for further decisions by the arbitratotd."at 169.

In this case, both Interim Arbitral Awards requirgekcific action. The Interim Award required
that Offshore tender payment of $75,308,179.08¢dRurchasers within thirty days of issuance
of the Interim Award, (Interim Award at 7; Supplem& Interim Award { 2), and the
Supplemental Interim Award required that OffshaBsdy the Interim Award with funds not
derived from the Escrow Amount. (Supplemental intehward { 19.)



Neither award will serve as a basis for furtherisieas by the arbitrators. Indeed, the arbitral
panel made clear that the Interim and Supplemémtlim Awards would in no way prejudice
the parties' arguments with respect to ultimataliig. The Interim Award stated:

This Interim Award does not in any way resolve aineerlying merits of the dispute among the
parties, including, without limitation, whether Giffore would ultimately be entitled to, among
other relief, the return of the amounts paid punsta this Order by reason of [the Purchasers’]
breach of the SPA, or otherwise.

(Interim Award at 7.) Similarly, the arbitral pamreiterated in its Supplemental Interim Award
that its decision with respect to Offshore's olilmato pay initially for taxes assessed against
Savia by government authorities had no bearindheruttimate issue of liability for Savia's tax
obligations. (Supplemental Interim Award at 1.)

The Interim Arbitral Awards thus required specHiction, resolved the rights and obligations of
the parties with respect to the interim periodsatie, and did so without in any way affecting
future decisions of the arbitral panel. Accordinghe Interim Arbitral Awards are final and
confirmable award<Zeiler,500 F.3d at 169Daum Global Holdings2014 WL 896716, at *2-3
(holding that interim award was final and confirfetwhere award required immediate payment
and did not bear on subsequent arbitration proogeili

The terms of the Stock Purchase Agreement undersicat the Interim Arbitral Awards are
"specific and final and [do] not need to be foll@ir®y a concluding awardZeiler, 500 F.3d at
169. Section 7.4(a) of the Stock Purchase Agreeprenides that Offshore must hold the
Purchasers harmless from any taxes assessed abaiesttities that the Purchasers acquired
pursuant to the Stock Purchase Agreement. (SPA(8)J. Section 7.4(d) of the Stock Purchase
Agreement provides that if contested taxes "mugiaie under applicable Law prior to or upon
commencement of a contest proceeding, [Offshor&] phy such Taxes to the applicable
Governmental Authorityrior to or upon commencemeoitsuch proceeding.” (SPA 8 7.4(d)
(emphasis added).)

As the arbitral tribunal observed, "[i]t is cleaom a reading of these two Sections that the
burden of initial payment [with respect to taxesessed against Savia by government
authorities] is upon [Offshore] and not the Purenps3.” (Interim Award at 5.) It is equally clear
that, under these provisions, the issue of ing&@iment is separate and independent from the
issue of ultimate liability. As the arbitral parsddserved, "[i]f a dispute arises over the mattér [0
initial payment] ... then [Offshore] must nonetlsslgpay the tax authorities while that dispute is
pending.” (Interim Award at 5.)

[46 F.Supp.3d 338]
The Stock Purchase Agreement also contemplateetégurovisional relief allowing an arbitral
panel to enforce separately and independently fssoes of ultimate liability Offshore’s
obligation to pay initially taxes assessed agddastia by government authorities. Section 8.4 of
the Stock Purchase Agreement provides that, ietkat that any party breaches it obligations
under the Stock Purchase Agreement, the non-bregplairty may "seek specific performance
of [the Stock Purchase Agreement] without the natesf proving the inadequacy of money
damages as a remedy." (SPA § 8.4.) Section 1Gheddtock Purchase Agreement provides that



the arbitral panel may "grant any provisional measthat they deem appropriate” and that "any
provisional measures ordered by the arbitrators mée deemed to be a final award on the
subject matter of the measures and shall be erdbleas such.” (SPA § 10.7(b).)

Pursuant to Sections 8.4 and 10.7(b), the panigswered the arbitral panel to grant
provisional equitable relief deemed final on thbjeat matter at issue. This grant of authority
establishes that the parties intended provisiomatds like the Interim Arbitral Awards to be
final. See, e.g., Daum Global Holding€)14 WL 896716, at *3 (concluding that interim agva
was final and confirmable in part because awardisgged pursuant to provision labelling any
award issued by arbitrator final).

The arbitral panel issued Interim Arbitral Awar@sgjuiring that Offshore make an initial
payment of $75,308,179.03 within thirty days anguigng that Offshore make payment without
relying on escrowed funds, in order to satisfyoittigations under Section 7.4 of the Stock
Purchase Agreement. (Interim Award at 7; Suppleaidnterim Award 91 2, 19.) These awards
definitively resolved the rights and obligationstioé parties with respect to their subject matter,
namely, Offshore's liability to pay for Savia's t@xigations under Section 7.4(d) pending a final
decision® Accordingly, the Interim Arbitral Awards must bertsidered final for purposes of
confirmation.See, e.g., Zeile00 F.3d at 169fhe Home Ins. Co. v. RHA/PA Nursing Homes,
Inc.,127 F.Supp.2d 482187-88 (S.D.N.Y.2001) (arbitral award providimgerim relief was

final and confirmable because it entitled partptssession of sum pending final arbitration on
merits);S. Seas Navigation Ltd. of Monrovia v. Petroleosibanos of Mex. Cityg06 F.Supp.
692 694 (S.D.N.Y.1985) (Weinfeld, J.,) (arbitral adaroviding interim equitable relief was
final and confirmable because it clarified partrgghts pending final arbitration on merits).

If provisional relief could not be enforced, if wdwbe ineffective. As Judge Weinfeld once
explained:

That the arbitrators labeled their decision anrinteaward cannot overcome the fact that if an
arbitral award of equitable relief based upon difig of irreparable harm is to have any meaning
at all, the parties must be capable of enforcingamating it at the time it is made. Such an award
is not interim in the sense of being an intermedsiép toward a further end. Rather, it is an end
in itself, for its very purpose is to clarify thanies' rights in the interim period pending a fina
decision on the merits.

Id.

Offshore relies on several cases to argue thdhteem Arbitral Awards are not final because
they leave open to further adjudication issuesraigg Offshore’'s ultimate liability for the tax
obligations at issuéThis argument is without merit.

As an initial matter, Offshore's argument thatltiterim Award is not a final award is
inconsistent with Offshore's prior representatitmthis Court. In seeking a declaratory
judgment that Morgan Stanley was required to reléasn the Escrow Amount funds sufficient
to satisfy the Interim Award, Offshore represerttet "[t|here is simply no further action for the
Tribunal to take with its [Interim] Award, which tablishes Purchasers' entitlement to a sum



certain that Offshore acknowledges to be finalHié€in Decl., Ex. E at 19.) Offshore now
argues that its prior representations refer tdifinbor purposes of the Stock Purchase and
Escrow Agreements, rather than the FAA. Howevesgieking declaratory judgment, Offshore
argued that the Interim Award was final becausmally and conclusively resolved a separate
and independent claim, with citationZeiler, 500 F.3d at 169. (Chesin Decl., Ex. E at 19.)
Offshore's reliance for purposes of its declarajodgment action on authorities governing
finality under the FAA belies the distinction ti@atfshore now proffers between finality for
purposes of its agreements with the Purchaser§iraaddy for purposes of the FAA.

In any event, the authorities upon which Offsh@lees are inapposite because they concern
awards that resolved issues of liability withowgaking the issue of damages, and therefore
failed to finally and definitely dispose of theeehnt claimsSee, e.g., Michael§24 F.2d at
413-414 (award that partially resolved liabilitytlalid not resolve damages did not finally and
definitely dispose of claimskerr-McGee Ref. Corp. v. M/T Triump®R4 F.2d 467471 (2d
Cir.1991) (award that resolved liability but didtrdolly resolve issue of damages did not finally
and definitely dispose of claim€gmp's Surplus Lines Ins. Co. v. Global Reins. No.,
07cv2521, 2008 WL 337317, *5 (S.D.N.Y. Feb. 6, 20@8@&me). Nothing remains to be decided
with respect to Offshore's obligation under thecktBurchase Agreement to pay initially the
taxes assessed against Savia, and to do so wdthawing on the Escrow Amount. Accordingly,
the Interim Arbitral Awards finally and definiteljispose of a discrete and independent claim,
and may be confirmed under the Convenfion.

[46 F.Supp.3d 340]
B.

Offshore next argues that the Supplemental Inténvard should be vacated because the arbitral
panel incorrectly determined that it had jurisdintover the dispute underlying the awrd.

When parties have clearly and unmistakably subdhatdisputed issue for arbitration, an arbitral
panel's decision should rarely be set ast#de, e.g., E. Assoc'd Coal Corp. v. United Mine
Workers of Am531 U.S. 5762, 121 S.Ct. 462, 148 L.Ed.2d 354 (2000) (wipemrties bargain

for the "arbitrator's construction of their agreame. courts will set aside the arbitrator's
interpretation of what their agreement means amkare instances” (citation and internal
guotation marks omitted)). l@ffshore I,this Court determined that the parties clearly and
unmistakably manifested their intent to submitite arbitral panel the arbitrability of disputes
that might trigger the Stock Purchase Agreemer@.R&upp.2d at 316. Offshore does not
dispute for purposes of this motion that the paréigreed to allow the arbitral panel to resolve
issues with respect to its own jurisdiction. (ReRpply Mem. at 3.) Accordingly, the familiar
and deferential standards that apply to judicialew of arbitral awards apply to review of the
arbitral panel's determination that it had jurisidic to issue the Supplemental Interim Aweted.
Assoc'd Coal531 U.S. at 62, 121 S.Ct. 46&e also BG Grp., PLC v. Republic of Arg.,

U.S. 134 S.Ct. 11981210, 188 L.Ed.2d 220 (2014) (reviewing arbipahel's

determination that it had jurisdiction over partidispute with "considerable deference" because
arbitration provision in treaty committed jurisdartal determination to arbitrators).




Under the FAA, "[a] party moving to vacate an adiibn award has the burden of proof, and the
showing required to avoid confirmation is very hlgh.H. Blair & Co., Inc. v. Gottdiene#62

F.3d 95 110 (2d Cir.2006). "Arbitration awards are notiesved for errors made in law or fact."
British Ins. Co. of Cayman v. Water St. Ins. @8.F.Supp.2d 50614 (S.D.N.Y.2000).
Accordingly, arbitral awards may only be vacateceatremely limited groundSee, e.g., Hall

St. Assoc's, LLC v. Mattel, In&52 U.S. 576, 588,28 S.Ct. 1396170 L.Ed.2d 254 (2008);

Seed Holdings; F.Supp.3d at 585-86.

In this case, Offshore contends that the Supplesthérterim Award should be vacated because
the arbitral panel "exceeded [its] powers,"” 9 U.$A0(a)(4), and because the arbitral panel
engaged in manifest disregard of the |8&tglt-Nielsen SA v. AnimalFeeds Int'| Cofpi8 F.3d

85, 96 (2d Cir.2008)rev'd on other grounds,

[46 F.Supp.3d 341]
559 U.S. 662130 S.Ct. 1758176 L.Ed.2d 605 (2010), when it determined thhaad
jurisdiction over the parties' dispute with respecivhether Offshore could satisfy the Interim
Award with escrowed funds.

1.

Offshore contends that the Supplemental Interim velould be vacated under Section
10(a)(4) because the arbitral panel "exceededdasjers” when it concluded that it had
jurisdiction to issue the Supplemental Interim AdaFhe Second Circuit Court of Appeals has
"consistently accorded the narrowest of readinghe¢d~AA's authorization to vacate awards
pursuant to § 10(a)(4)Banco de Seguros del Estado v. Mut. Marine Offioe, 344 F.3d 255
262 (2d Cir.2003) (citation and internal quotatroarks omitted). "When a party seeks to vacate
an arbitration award under Section 10(a)(4), tlyginy looks only to whether the arbitrator had
the power, based on the submissions or the ailibitragreement, to reach a certain issue, and
does not consider whether the arbitrator decidedssue correctly.Thule AB v. Advanced
Accessory Holding CorpNo. 09cv91, 2009 WL 928307, at *2 (S.D.N.Y. Apr.2B09) (citation
and internal quotation marks omittedge also DiRussa v. Dean Witter Reynolds [fl, F.3d
818 824 (2d Cir.1997). The question for the Couttwbether the arbitrators acted within the
scope of their authority, or whether the arbitnabed is merely the arbitrators own brand of
justice."Banco de Seguro844 F.3d 255262 (2d Cir.2003) (citation and internal quotatio
marks omitted).

Offshore argues that the arbitral panel exceedegoivers when it concluded that it had
jurisdiction to issue the Supplemental Interim Advander the broad arbitration clause
contained in the Stock Purchase Agreement ("Sedftori"). For reasons explained@ffshore
I, this argument is without merit.

Offshore contends that Section 10.7 of the Stocklase Agreement does not provide the

arbitral panel with jurisdiction to issue the Sugpental Interim Award because the award

addresses whether Offshore is permitted to satiefynterim Award with escrowed funds, a
guestion that arises exclusively under the Escrgne@ment.



In Offshore I,the Court found that Section 10.7 of the StockcRase Agreement is a
paradigmatically broad arbitration clause, reqgrambitration of even those matters collateral to
the Stock Purchase Agreement. 986 F.Supp.2d afciiry Louis Dreyfus Negoce S.A. v.
Blystad Shipping & Trading Inc252 F.3d 218224 (2d Cir.2001)Collins & Aikman Prods. Co.
v. Bldg. Sys., Inc58 F.3d 1620 (2d Cir.1995)). The Court also found thatdnestion of
satisfying the Interim Award with escrowed fundplioates several provisions of the Stock
Purchase Agreement, including provisions pertaitin@ffshore's obligation to hold the
Purchasers harmless against taxes like thoseugt iisshe Interim Award, (SPA § 7.4(a)), and
pertaining to the election of remedies under tleelSPurchase Agreement, (SPA § 8.6).

Offshore argues that this dispute arises entiretien Section 3 of the Escrow Agreement.
However, it is plain that Section 3 of the Escrogrédement establishes only the procedures for
disbursement of funds from the Escrow Amount, drad Section 3 does not resolve whether the
Purchasers are obliged to seek disbursement dffignde has objected to an initial
disbursement request. Indeed, once Offshore objeéctthe Purchaser's initial requests for
indemnification, Section 3 precluded disburseméseat further

[46 F.Supp.3d 342]
action by the PurchaserSee Offshore D86 F.Supp.2d at 316. The Purchasers have nat take
any of the actions required for disbursement pursteaSection 3 because they dispute whether
the Stock Purchase Agreement requires that thegpadisbursement from the Escrow Amount.
Accordingly, the parties' dispute cannot be resblwéhout reference to the Stock Purchase
Agreement.

Offshore next contends, in the alternative, thatiSe 10.7 in the Stock Purchase Agreement
does not provide the arbitral panel with jurisaiatio issue the Supplemental Interim Award
because, to the extent that the dispute implidaeeStock Purchase Agreement, it presents a
conflict between the Escrow Agreement and Stocklrage Agreement that must be resolved
exclusively under the Escrow Agreement. Accordm@ffshore, this is so because the Escrow
Agreement contains a supremacy clause providinghlesEscrow Agreement will govern in the
event that the terms of the Agreements confleeeEA § 12.)

This argument is also without merit for reasonda&red inOffshore I,namely, that Offshore
has not established any conflict between the Stackhase Agreement and the Escrow
Agreement. 986 F.Supp.2d at 316. Section 3 of ued#v Agreement provides that when
Offshore objects to a demand for payment from tberd&v Amount, no amount may be
dispensed until the Purchasers present the esgemt with a final award certificate or with
written instructions executed with Offshore. Widspect to the indemnification claims at issue
in this action, Offshore objected to each of thecRasers' requests for disbursement. (Cross-
Petition 9 10.) Accordingly, no further action equired under the Escrow Agreement until the
Purchasers take action. Therefore, there is ndicbbétween the parties' current obligations
under the Escrow Agreement and the Stock Purchgesefent.

Finally, Offshore contends that the arbitral pamealeeded its powers in determining that it had
jurisdiction to enter the Supplemental Interim Adiander Section 10.7 of the Stock Purchase
Agreement because the arbitration clause was sgeidy a permissive forum selection clause
in the Escrow Agreement.



As this Court explained i@ffshore Il,courts determining "whether an agreement to atgitnas
been supplanted by a later accord ... look to wardtie subsequent agreement specifically
preclude[s] or provides positive assurance thaspude is no longer subject to arbitration.” 986
F.Supp.2d at 318 (quotingoldman, Sachs & Co. v. Golden Empire Schs. Fith.A202
F.Supp.2d 435440 (S.D.N.Y.2013aff'd 764 F.3d 212d Cir.2014)). In this case, the
arbitration agreement at issue contains mandaséoryuage, requiring that the parties arbitrate
"[a]ny dispute, controversy or Action arising oditoo relating to" the Stock Purchase
Agreement. (SPA § 10.7.) The forum selection clangbe Escrow Agreement does not contain
mandatory language, providing only that the partwesisent[] to the jurisdiction of the courts
located in the state of New York." (EA § 12.)

The Second Circuit Court of Appeals has held tleatssive language like that found in the
forum selection clause in the Escrow Agreement do¢provide positive assurance that the
parties intended to override the broad arbitratianise See

[46 F.Supp.3d 343]
Bank Julius Baer & Co. v. Waxfield Ltd24 F.3d 278284 (2d Cir.2005)abrogated on other
grounds, Goldman, Sachs & C@64 F.3d at 215 n. 3. The language in the permadsirum
selection clause in the Escrow Agreement is urthleetype of mandatory judicial forum
selection that would supersede a prior mandatdoyration clause that covers the dispute at
issue.See Goldman, Sachs & C@64 F.3d at 215-17.

Accordingly, the arbitral panel was well within teeope of its authority when it concluded that
the broad, mandatory arbitration clause containgtie Stock Purchase Agreement gave the
panel jurisdiction to issue the Supplemental Imefiward, which resolved an issue implicating
several provisions of the Stock Purchase AgreenBadause the arbitral panel acted within the
scope of its authority in finding that it had jutistion to issue the Supplemental Interim Award,
the Supplemental Interim Award cannot be vacatetherground that the arbitral panel
exceeded its powers in so findirgee Banco de Segur@l4 F.3d at 262.

Offshore next argues that the arbitral panel exegéd powers when it determined that it had
jurisdiction to issue the Supplemental Interim AsvAecause the panel's jurisdictional
determination violated Article 30 of the Internai# Centre for Dispute Resolution ("ICDR")
rules. The Purchasers respond that they did n&tredief under Article 30, and that the arbitral
panel did not purport to grant relief pursuant ttidde 30. Rather, the Purchasers contend, the
Supplemental Interim Award was sought and grantetbuArticle 21 of the ICDR rules.

Article 30 of the ICDR rules provides that any partay "[w]ithin 30 days after the receipt of an
award, ... with notice to the other parties, guest the tribunal to interpret the award or cdrrec
any clerical, typographical, or computation errorsnake an additional award as to claims
presented but omitted from the award." ICDR Rudes,30(1).

Article 21 of the ICDR rules provides that an aiddipanel may, "[a]t the request of any party, ...
take whatever interim measures it deems necessaiyding injunctive relief and measures for
the protection or conservation of property.” ICDRI&%, art. 21(1) (emphasis added).



The arbitral panel issued its Interim Award on ARG, 2013. (Orta Decl., Ex. 9 at 1.) The
Purchasers requested that the arbitral panel taeuBupplemental Interim Award more than
thirty days later, on June 3, 2013e€Orta Decl., Ex. 9.) According to Offshore, the
Supplemental Interim Award was intended only tefiptet the Interim Award. Offshore thus
contends that the arbitral panel interpreted theriim Award more than thirty days after the
Interim Award was issued, in violation of Articl®.3

The Purchasers respond, persuasively, that thé&ers were not seeking an interpretation of
the Interim Award in their supplemental petitionf lbather were seeking distinct relief. While
the Purchasers initially sought specific perforneotOffshore's obligation to indemnify the
Purchasers for Savia's VAT liabilities, as requipydSections 7.4(a) and 7.4(d) of the Stock
Purchase Agreement, the Purchasers subsequengflgtsodetermination that Offshore's attempt
to comply with the Interim Award by ordering thabkgan Stanley release funds from the
Escrow Amount violated other provisions of the tBarchase Agreement, chiefly, Sections
2.3(b)(i) and 8.6. In order to resolve the issudstted for supplemental relief, the arbitral
panel did

[46 F.Supp.3d 344]
not reinterpret the Interim Award, correct the timeAward, or address issues submitted in

connection with but unresolved by the Interim Awdrgstead, the arbitral panel resolved the
Purchaser's petition for supplemental relief bystanng provisions of the Stock Purchase
Agreement.

In any event, Offshore's argument that the Suppiéahénterim Award was issued in violation
of Article 30 is without merit because the arbifpahel determined that the Purchaser's petition
for supplemental relief was brought pursuant tacket21.

The Second Circuit Court of Appeals has explaimed parties must abide by an arbitral panel's
reasonable interpretation of the rules governimgration when the parties have adopted rules
conferring the authority to interpret the rules gming arbitration on the arbitral pan§kee

Koch Oil, S.A. v. Transocean Gulf Oil Cé51 F.2d 551554 (2d Cir.1985)see also Reeves
Bros. v. Capital-Mercury Shirt Corpe62 F.Supp. 408411 (S.D.N.Y.1997). In that connection,
when parties have adopted rules conferring on litrarpanel authority to interpret the rules
governing arbitration, courts should defer to theed's interpretation of the rules governing
arbitration.l Appel Corp. v. KatzaNo. 02cv8879, 2005 WL 2995387, at *6 (S.D.N.Y. N8y
2005),aff'd sub nom. Appel Corp. v. Ka47 Fed.Appx. 3, 4 (2d Cir.2007) (summary order)
(district court "properly deferred" to arbitral gais interpretation of its own rules because panel
was vested with authority to interpret and appsyoivn rules).

In this case, the parties contracted to arbitratietuthe ICDR Rules. Article 36 of the ICDR
Rules provides in relevant part that "[t]he tribusiaall interpret and apply [the ICDR] rules
insofar as they relate to its power and dutiesDRRules, art. 36. This provision is in all
material respects identical to provisions that Haeen held to give an arbitral panel authority to
interpret the rules governing arbitrati®ee, e.g., Reeves Br@62 F.Supp. at 411 (citingoch
Oil, 751 F.2d at 554). Accordingly, the arbitral pawek vested with the authority to interpret
and apply the rules governing the parties' arlinat



The arbitral panel construed the Purchaser's petitir supplemental relief as a petition made
pursuant to Article 21 of the ICDR rules. (Suppleta Interim Award § 3.) It did so reasonably
in light of the distinct issue submitted for redan, and the distinct provisions of the Stock
Purchase Agreement at issue. Offshore is obligatadide the arbitral panel's determination
and this Court is bound to defer t& Koch Qil, 751 F.2d at 554Appel Corp.217 Fed.Appx. at
4. Accordingly, Offshore's motion to vacate the @amental Interim Award under Section
10(a)(4) of the FAA because the arbitral panel eged its powers is denied.

2.

Offshore also contends that the Supplemental mtéwvard should be vacated

[46 F.Supp.3d 345]
because the arbitral panel manifestly disregardetralling law when it determined that it had

jurisdiction to issue the award.

Under the manifest disregard standard, an arlatrard may be vacated if the arbitrators are
"fully aware of the existence of a clearly defirgml/erning legal principle, but refuse to apply it,
in effect, ignoring it."See Stolt-Nielse®48 F.3d at 96 (citation omittedgv'd on other
grounds,559 U.S. 662130 S.Ct. 1758176 L.Ed.2d 605 (2010%ee also Schwartz v. Merrill
Lynch & Co.,665 F.3d 444451-52 (2d Cir.2011) (confirming the continuedidiy of the
"manifest disregard" standard). The manifest dem@gtandard is "severely limited, highly
deferential, and confined to those exceedingly ir@stances of egregious impropriety on the part
of the arbitrators.Stolt-Nielsen548 F.3d at 95 (citation and internal quotatiomkaamitted).

To satisfy the "manifest disregard of the law" slanal, a party objecting to an arbitration
decision must establish that the law that was atlggignored was clear, that the law was in fact
improperly applied, leading to an erroneous outgame that the arbitrator knew of the law and
intentionally disregarded iT..Co Metals, LLC v. Dempsey Pipe & Supply, 1882 F.3d 329

339 (2d Cir.2010). "[An] award should be enforceespite a court's disagreement with it on the
merits, if there is darely colorable justificatiodor the outcome reachedd. (citation and

internal quotation marks omitted). "With respecttmtract interpretation, this standard
essentially bars review of whether an arbitratagaonstrued a contractd.; see also Phoenix
Bulk Carriers, Ltd. v. Am. Metals Trading, LLRp. 10cv2963, 2013 WL 5863608, at *5
(S.D.N.Y. Oct. 31, 2013).

Offshore contends that the arbitral panel manyetisregarded New York law, which requires
that contracts be interpreted to give effect tcheamtractual provisiorSee, e.g., In re AMR
Corp., 730 F.3d 88398 (2d Cir.2013)Republic Nat'l Bank of N.Y. v. Olshin Woolen Cg.,[804
A.D.2d 401 402,758 N.Y.S.2d 4%App.Div.2003). According to Offshore, the arbitpanel
manifestly disregarded this canon of constructiecaoise its application of the arbitration
provision in the Stock Purchase Agreement to tepude underlying the Supplemental Interim
Award rendered the forum selection clause in therdwyg Agreement void.

This argument is without merit for the reason dssad inOffshore I,namely, that the forum
selection and arbitration clauses can be readmaraner that permits the arbitration clause to
remain in effect. 986 F.Supp.2d at 319. "The aahiin clause prevails, and arbitration must be



used, when a dispute, such as the present oneegétethe Stock Purchase Agreement, even if it
implicates the Escrow Agreement.... If, on the otiend, a dispute concerned only the escrow, it
could be decided in litigation. For example, if thispute was solely whether Morgan Stanley
breached its obligation under the Escrow Agreentgnimaking a mistaken payment from the
Escrow Amount, that dispute might be pursued igdtion.” Offshore 1,986 F.Supp.2d at 320.

The arbitral panel's determination that the arbdraclause controlled the parties present
dispute, which concerns whether under the StockHaige Agreement the Purchasers may
require that Offshore satisfy the Interim Awardhaitit drawing from the Escrow Amount, did
not render the forum selection clause void. Acaagh)i, Offshore's motion to vacate the
Supplemental Interim Award for manifest disregafrthe law is denied.

[46 F.Supp.3d 346]
C.

Offshore also argues, in the alternative, thatnierim Arbitral Awards should be remanded to
the arbitral panel because the Awards are incomplet

In order to enable effective judicial review, caumay remand arbitral awards that are indefinite,
incomplete, or ambiguous, for purposes of clarifara See, e.g., Rich v. Spartigl,6 F.3d 75

83 (2d Cir.2008)Siegel v. Titan Indus. Corpi/9 F.2d 89,1894 (2d Cir.1985)McQueen-

Starling v. UnitedHealth Grp., Inc654 F.Supp.2d 15468 (S.D.N.Y. 2009).

Offshore argues that the Interim Arbitral Awards arcomplete, and that remand is warranted,
because the awards do not resolve whether Offshayeoffset against the Escrow Amount an
amount equal to any independent payment made tBuftehasers to satisfy the Interim Award.

This argument is without merit. Offshore does nqidlain how its asserted right to an offset is in
any way relevant to review of the Interim Arbitalvards, which resolve whether Offshore is
obliged to indemnify the Purchasers under Sectid(dY of the Stock Purchase Agreement, and
whether Offshore may make indemnification paymémis escrowed funds under the Stock
Purchase and Escrow Agreements. Whether Offshdrbeventitled to an offset from the
Escrow Amount after complying with the Interim Atrail Awards has no bearing on the issues
presented by the Purchasers' petition to confierinterim Arbitral Awards. Because the basis
for the Interim Arbitral Awards, and the relief pided for in the Interim Arbitral Awards, is
clear, remand to resolve potential consequencesropliance with the Interim Arbitral Awards
is improper.

Offshore also argues that the Interim Arbitral Adsare incomplete because they do not resolve
whether there is a discrepancy between the dispatdution provisions in the Stock Purchase
Agreement and Escrow Agreements. This argumensasvathout merit. The arbitral panel

plainly considered, (Supplemental Interim Awarddy, and ultimately rejected, (Supplemental
Interim Award  14), Offshore's argument that aflectrbetween the dispute resolution

provisions in the Stock Purchase Agreement andolasAigreement deprived the arbitral panel

of jurisdiction to issue the Supplemental Interinvaikd.



Moreover, the arbitral panel reasonably concludhed the parties' dispute arose under the Stock
Purchase Agreement, and determined that it hasdjgtion over the dispute pursuant to the
broad arbitration clause in that agreement. (Supetgal Interim Award { 14.) Because the basis
for the arbitral panel's decision is clear, anddoee the panel plainly considered and rejected the
arguments that Offshore claims the panel elidetsh@fe's request for remand is denied.

CONCLUSION

The Court has considered all the remaining argusnafnthe parties. To the extent not
specifically addressed above, they are either rmowaithout merit. For the foregoing reasons,
the Purchasers' petition to confirm the Interim Advand Supplemental Interim Award is
granted, and Offshore's cross-petition to vacaeSipplemental Interim Award is denied. The
Clerk is directed to enter a judgment in favorlef petitioners. The clerk is also directed to close
all pending motions and to close the case.

SO ORDERED.

FootNotes

1. Morgan Stanley Private Bank, N.A., has succeddedjan Stanley Trust, N.A.

2. The First Amendment to the SPA modifies onlgseprovisions of the SPA. Where the First
Amendment to the SPA modifies a provision citethis Opinion, citation to the First
Amendment to the SPA is indicated.

3. Itis plain that the arbitral panel believedttits Interim Award definitively resolved the right
and obligations of the parties with respect to Rdfe's obligation to pay initially Savia's tax
liability because, in its Supplemental Interim Adiathe arbitral panel stated that an order
requiring Offshore to pay $75,308,179.03 woulddundant in light of the relief that the
Purchasers obtained in the panel's Interim Aw@etSupplemental Interim Award  19.

4. Although Offshore now concedes that it must mdigy the Purchasers for Savia's tax
obligations, (Chesin Decl., Ex. G at 4, 48), thdipa continue to dispute several issues that bear
on Offshore's ultimate liability, including wheth@ffshore's liability is subject to abatements or
set-offs in the event that Peruvian authoritiemtrirse Savia for taxes paid in the relevant fiscal
years, (Interim Award at 7), whether Offshore matys$y any final award using escrowed funds,
(Supplemental Interim Award at 8), and whetherRhechasers are entitled to any further
damages, interest, or costs, (Supplemental IntAvimrd at 10.) The possibility that Offshore’s
ultimate liability may be adjusted to account fayaeimbursements that Savia receives does not
in any way effect the determination that the aabipanel's Interim Arbitral Awards are final for
purposes of confirmatiorsee Daum Global Holding2014 WL 896716, at *2-*3 (possibility of
future adjustments to liability or damages doesefigtct finality of immediately payable

awards).

5. On August 28, 2014, Offshore submitted a supeleal declaration with twenty-two exhibits
that purported to show the submissions in the uyidegrarbitration in an effort to bolster the
argument that the Interim Awards were not finalgarposes of the FAA. By stipulation the
parties had agreed that briefing on the amendetigmstwas to be closed on April 9, 2014. All
but five of the new exhibits were created prioAmil 9, 2014, and the submission of all these



exhibits was exceedingly untimely. The applicatiorsupplement the record is therefdemied.
The additional documents would, in any event, mainge the disposition of the current
petitions. The submission does not alter the naifitkee Interim Awards or the legal principles
pursuant to which the Intern Awards are final fargmses of enforcement.

6. Because the Second Circuit Court of Appealshletsthat Chapter 1 of the FAA and all of its
grounds, express and implied, for modification g&adatur apply under the Conventidfysuf
Ahmed Alghanim & Son426 F.3d at 23, and because the parties rely oto8el0(a)(4) of the
FAA in briefing the issue of vacatur, Offshore'gamnents for vacatur are resolved by reference
to the FAA.

7. For this reason, Offshore's reliancel@betech Eur. B.V. v. Essar Servs. MauritB&A.D.3d
511,921 N.Y.S.2d 6ZApp.Div.2011) remains misplace8ee Offshore B86 F.Supp.2d 30&t
317-18 n. 6.

8. Offshore relies olV. Emp'r Ins. Co. v. Jefferies & C858 F.2d 258261 (9th Cir.1992) to
argue that, because the parties contracted fdCIDR rules, the arbitral panel exceeded its
powers by disregarding the limitations in Article. ©ffshore's reliance diWestern Employelis
misplaced. InVestern Employershe court held that an arbitral panel had exced#dgubwers

by disregarding a provision in the parties’ artibrmagreementd. at 261-62. Here, the parties’
did not contract for any explicit limitation on theight to seek interim or supplemental relief
from the arbitral panel. Rather, the parties canté@ for the ICDR rules, one of which empowers
the arbitral panel to interpret the rules goverranigjitration. When the arbitral panel construed
the Purchaser's petition for supplemental reliefaurArticle 21 rather than Article 30, it acted
pursuant to ICDR rules for which the parties cartrd. AccordinglyWestern Employeris
inapposite.




