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HCCT 45/201

IN THE HIGH COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
COURT OF FIRST INSTANCE
CONSTRUCTION AND ARBITRATION PROCEEDINGS

NO 45 OF 2010

BETWEEN

(1) %% ASTRO 5 NUSANTARA INTERNATIONAL  Applicants/
B.V.

(2) 4@ ASTRO 5 NUSANTARA HOLDINGS B.V.  Claimants in the

(3) 4@ ASTRO B> MULTIMEDIA CORPORATION Arbitration/
N.V.

(4) 48 ASTRO = MULTIMEDIA N.V. Judgment
(5) 4@ ASTRO B OVERSEAS LIMITED (formerly Creditors
known as AAAN (Bermuda) Limited)
(6) 4@ ASTRO B ALL ASIA NETWORKS PLC
(7) MEASAT BROADCAST NETWORK
SYSTEMS SDN BHD
(8) ALL ASIA MULTIMEDIA NETWORK FZ-LLC



and

(1) PT AYUNDA PRIMA MITRA Defendants/
(2) PT FIRST MEDIA TBK (formerly known as PT Respondents in
BROADBAND MULTIMEDIA TBK) the Arbitration/
(3) PT DIRECT VISION Judgment Debtors
and
ACROSSASIA LIMITED Garnishee

Before: Hon Chow J in Chambers
Date of Hearing: 8, 9 10 & 11 December 2014
Date of Handing Down Judgment: 17 February 2015

JUDGMENT

Introduction

1. | have before me a summons issued by thdefendant, PT First Media TBK (formerly
known as PT Broadband Multimedia TBK) (“First Metjjaon 18 January 2012 seekingter
alia:

(1) An extension of time to apply to set asidet{& orders made by Mr Justice Saunders on 3
August 2010 and 20 September 2010 respectivelie@tolely “the Hong Kong Orders”)
granting leave to the’to g applicants (hereinafter collectively referred td‘astro”) to

enforce five arbitration awards, and (b) the judgte# Mr Justice Saunders entered on 9
December 2010 (“the Hong Kong Judgment”) pursuauité Hong Kong Orders.

(2) An order that the Hong Kong Orders and Hongd<dndgment be set aside.

(3) An order that the Garnishee Order to Show C&lilse Garnishee OrdéNisi”) made by
Master Levy on 22 July 2011 be discharged.

2. The five arbitration awards (“the Awards”) wenade by an arbitral tribunal (“the Tribunal”)
constituted by Sir Gordon Langley, Sir Simon Tuckey Stewart C Boyd CBE QC under the
auspices of the Singapore International Arbitrattantre (“SIAC”) on various dates between 7
May 2009 and 3 August 2010.

3. Although relief was granted to all eight apptitsaunder the Awards, the principal monetary
relief awarded by the Tribunal was in favour of f&o 8" applicants (“the Additional Parties



and the focus of the parties’ arguments beforedbist relates to the enforcement of the Awi
by the Additional Parties against First Media.

4. While the validity of the Awards can no longerdhallenged by First Media before the
Singapore court, being the supervisory court ofattigtration, enforcement of the Awards by
Additional Parties against First Media has beeunged by the Singapore Court of Appeal by a
judgment of that courendered on 31 October 2013 (“the SCA Judgment”therground that
there was no valid arbitration agreement betweerAtiditional Parties and First Media and the
Tribunal had no jurisdiction to make the Awardgamour of the Additional Parties against First
Media.

5. Notwithstanding the SCA Judgme@,AstroE> has, through its counsel Mr David Joseph
QC leading Mr Bernard Man and Mr Justin Ho, advarfoemidable arguments in support of
contention that First Media’s present applicatiosét aside the Hong Kong Orders and Hong
Kong Judgment ought to be refused. In summary,ddegh argues that:

(1) The Awards, being valid and binding and notihg\been set aside, have been entered as
judgments in Hong Kong. There is now no machinergdrmit anychallenge of such
judgments, whether unds 44of theArbitration OrdinanceCap 341(“the Ordinance”) or
otherwise, except by way of an appeal to the Caluttppeal (“Ground 1”).

(2) There are no valid grounds to extend the tionapiply to seaside the Hong Kong Orders ¢
Hong Kong Judgment 14 months after the period pitest by the Orders for making such
application has expired (“Ground 2”).

(3) Further, there is no valid basis under Hong dtaw at the enforcement stage for First M

to challenge the jurisdiction of the Tribunal tokmdahe Awards when it lost its challenge in a
ruling on a preliminary issue by the Tribunal ahdrt deliberately decided not to challenge that
ruling in court but chose to defend the claimslmmerits. First Media’s conduct is said to be
not consonant with the principle of good faithaonount to an implied waiver or give rise to an
estoppel (“Ground 3”).

(4) In any event, the Tribunal’s decision on juitsihn is correct, and this court is not bound by
the decision of another enforcing court, namelg, 3mgapore Court of Appeal (“Ground 47).

(5) Further, and in any event, the Tribunal madieher finding in the Interim Final Award,
namely, that First Media in the course of defendimgmerits had, by signing the Memorandum
of Issues with its particular wording and withoeservation, signed a further agreement for the
arbitration of the issues identified in the memai@n. This, it is said, amounted to a binding
submission to arbitration of those issues. Therimt&inal Award has never been challenged or
set aside and remains valid and binding. The reagaf the Tribunal on this further submiss

is unimpeachable, and was not addressed by tha@ing Courts in the enforcement
proceedings ithat jurisdiction (“Ground 5”).

6. At first sight, it may be thought that, giveret8CA Judgment that the Tribunal had no
jurisdiction to make the Awards as between the Aolidial Parties and First Media, enforcem



of the Awards should be refused in Hong Kong vitjuas a matter of course. Indeed, the Court
of Appeal here, when dismissing an applicatioréAstro = for leave to appeal against an
order made by Madam Justice Mimmie Chan grantisigup of the garnishee order absolute
pending the deterination of the present summons (as to which sebdubelow), said at
paragraph 13 of its decision in HCMP 835/2014 thatill indeed be remarkable if, despite t
Singapore Court of Appeal judgment on the invajidit arbitration awards{@ Astro 5 will

still be able to enforce a judgment here basedhersame arbitration awards that were made
without jurisdiction.”

7. | fully recognize the force of the above statatred the Court of Appeal. Nevertheless, for
reasons which | shall explain in this judgmentnl @ltimately persuaded by the arguments
advanced on behalf @@ Astro = that (i) I should not exercise my discretion toeexd the time
for First Media to apply to set aside the Hong K@rgers and Hong Kong Judgment, with the
consequence that they shall remain undisturbed(ign any event, even if an extension of
time is granted, First Media would be precludedrfr@lying ons 44(2)of the Ordinance to
resist enforcement of the Awards.

8. Before | consider the validity of each of theefgrounds advanced by Mr Joseph, and a
number of additional issues raised by Mr Toby Lan@& (appearing together with Mr Mark
Strachan SC and Mr Jeffrey Chau) for First Mediaupport of its application, | shall first set
out the background facts relevant for the presaemngses.

Background facts
9. The facts set out in this section are takerelgrfjom the SCA Judgment.

10. The dispute between the partesse out of a joint venture agreement called thes&iptior
and Shareholders’ Agreement (“the SSA”) dated 11dM&005 entered into between compa
belonging to an Indonesian conglomerate (“the Li@voup”) on the one hand and companies
within a Malaysian media group (“tr¢' Astro = Group”) on the other for the provision of
multimedia and television services in Indonesize Jdint venture vehicle was th& 8efendant
in these proceedings (“Direct Vision”).

11. The Lippo Group’s interest in the joint venturas held by the®idefendant in these
proceedings (“Ayunda”), whose obligations to 4@ Astro & Group under the joint venture
were guaranteed by First Media, an Indonesian cagnpéth its shares listed on the Indonesian
Stock Exchange. On the other hand, “@&stro = Group’s interest in the joint venture was
held by the & and 4" applicants, with the™5applicant guaranteeing their obligations.

12. The original parties to the SSA were tfet@5" applicants on the side of t4@ Astro &
Group, and Ayunda, First Media and Direct Visiorr@inafter collectively referred to as
“Lippo”) on the side of the Lippo Group. Subseqigntursuant to a novation agreement, tfie 1
and 29 applicants took the place of th€ and 4" applicants in the joint venture.

13. The Additional Parties were, however, never enaalties to the SSA.



14. The SSA contained an arbitration agreementuiing heading of “Dispute Resolution”, as
follows:

“17.1 Parties’ Efforts. The Parties agree to usecalsonablefforts to resolve any dispute unc
or in relation to this Agreement quickly and amigato achieve timely and full performance of
the terms of this Agreement.

17.2 Claims. Any Party which claims that a dispatstroversy or claim has arisen under, or
relating to, this Agreement must give notice thétedhe other Party(ies) as soon as practicable
after the occurrence of the event, matter or tiwhgeh is the subject of such dispute ... and shall
designate a person as its representative for reggots relating to the dispute, which person
shall have authority to settle the dispute. TheoBarty(ies) shall, within seven (7) days of s
notice, each specify in writing its position inagbn to the dispute and designate as its
representative in negotiations relating to the uis@ person with similar authority.

If, within thirty (30) days of the other Party(i&s)eply, the matter is not resolved, the matter
shall be referred, [within] seven (7) days to tegpective chief executive officers or senior
executives performing an equivalent function (‘Gli&ecutive’) of each Party in dispute.

17.3 Role of Representatives, Executives. The Ghietutives of each Party in dispute shall
use all reasonable endeavours to settle the digptita thirty (30) days after receipt of the
particulars of the dispute. If the Chief Executieéshe Parties in dispute cannot resolve
dispute within that time, then the provisions ch@e 17.4 apply.

17.4 Dispute Resolution Procedure. If the Partiedispute are unable to resolve the subject

matter of dispute amicably within (30) days, they Barty in dispute may commence binding
arbitration through the Singapore Internationalikation Centre (‘SIAC’) and in accordance,
except as herein stated, with the rules of SIAC ...

17.6_No Litigation. The Parties agree that nonghefParties will be allowed to commence or
maintain any action in any court of law with regpecany Dispute, except for the enforcement
of arbitral award granted pursuant to proceedimgsmenced pursuant to Clause 17.4 or interim
orders under Clause 17.11.”

15. Clause 18.5 of the SSA provides that the ageeéshall be governed by and construed in
accordance with the laws of the Republic of Singapo

16. The SSA contained a number of conditions preatsdupon which the parties’ respective
obligations thereunder were predicated. It wasehtkat the parties would have until July 2006
to fulfil those conditions precedent. In the meauetj funds and services were provided by the
Additional Parties to Direct Vision to build up tlegter’s business from about December 2005.

17. As a matter of fact, the conditions precedegriemot fulfilled. By about midkugust 2007, i
became clear to the parties that the joint venttoeld not close. Nevertheless, the Additional



Parties continued to provide funds and servicd&ittect Vision while the parties were exploring
exit options. A dispute then arose between Lipp%Astro 5. Lippo contended that the
Additional Parties had, orally or by conduct, agrézcontinue to provide funds and services to
Direct Vision, buté® Astro B was not willing to do so.

18. In October 2008, the Additional Parties stopfether provision of funds and services to
Direct Vision. In the meantime, in September 2080@)nda commenced proceedings in the
Indonesian court againstter alia, the Additional Parties (“the Indonesian Procegsin

19. On the basis that the commencement of the kslan Proceedings amounted to a breach of
the arbitration agreement contained in the e stro = commenced Arbitration No 62 of
2008 (“the Arbitration”) at the SIAC by a notice afbitration dated 6 October 2008 against

Lippo.

20. In the notice of arbitratio’® Astro = sought,nter alia, the following relief against Lippo:
(i) an anti-suit injunction against Ayunda in respef the Indonesian Proceedings; (ii)
declarations that the SSA was the parties’ onlgtjeenture agreement which had lapsed and
there was no continuing obligation on the paré®Astro = to continue to provide funds and
services to Direct Vision, and (iii) payment of iars sums by way of restitution and/or quan
merulit.

21. In view of the fact that the Additional Partigsre not parties to the SS&@ Astro B stated

in the notice of arbitration that the Additionalrf®@s had consented to being added as parties to
the Arbitration, and made an application pursuamtite 24(b) of the 2007 SIAC Rules (“Rule
24(b)”) to join the Additional Parties as partieshe Arbitration (“the Joinder Application”).

22. The Joinder Application was contested by Lippo.
23. Rule 24(b), under the heading of “Additional®es of the Tribunal”, states as follows:

“In addition and not in derogation of the powersfeored by any applicable law of the
arbitration, the Tribunal shall have the power to:

b. allow other parties to be joined in the arbitmatwith their express consent, and make a single
final award determining all disputes among theipaito the arbitration”.

24. On 7 May 2009, the Tribunal rendered an awdn@ (Award on Preliminary Issues”),
holding that (i) on the true construction of Rul1?), it had power to join the Additional Parties
as parties to the Arbitration as long as they cotegkto being joined, and (ii) the power to join
the Additional Parties as parties to the Arbitratsthould be exercised.

25. Thereafter, between 3 October 2009 and 3 AWHED, the Tribunal rendered four other

awards, including an interim final award on the itsesf the parties’ disputes dated 16 February
2010 (“the Interim Final Award”).

26. The total monetary award made by the Tribum&vour of4® Astro = against Lippo und



the Awards was in excess of US$130 million.

27. Lippo did not take any steps to challenge giham set aside the Awards before the
supervisory court of the Arbitration (ie the Singegpcourt).

28.43 Astro = sought enforcement of the Awards in various jucisoins, including Singapore,
Hong Kong, England, Malaysia and Indonesia. | aloh tioat Lippo did not resist proceedsfpr
the recognition and enforcement of the Awards igl&md or Malaysia, because Lippo had no
assets in those jurisdictions on which executiothefjudgments giving effect to the Awards
could be levied. For the same reason, Lippo diconginally teke steps to resist proceedings
the recognition and enforcement of the Awards imgigong, but subsequently adopted a
different stance when it transpired that there veexsets of Lippo to be found here (disputed by
Lippo). Lippo did take active steps to resist pextiags for the recognition and enforcement of
the Awards in Indonesia on various grounds whigs tot necessary to set out in this judgment.

The Singapore proceedings

29. In so far as Singapore is concerned, leavaftree the Awards was originally granted by
the Singapore High Court on 5 August and 3 Septe2®E0 (“the Singapore Enforcement
Orders”), but the judgments entered pursuant tedlwwders on 24 March 2011 were later set
aside on 22 August 2011 at the instance of Firdiden the ground of irregular service of the
enforcement orders. On 12 September 2011, Firsidvgaplied (“the Singapore Setting Aside
Application”) to set aside the Singapore Enforcen@@mers, but its application failed at first
instance by a judgment of the Singapore High Caamtlered on 22 October 2012. First Media
then appealed against the first instance judgneetitet Singapore Court of Appeal, which led to
the SCA Judgment.

30. In view of the fact that the seat of the Atiton was in Singapore, the Awards were
regarded as “domestic international awards” inas@é proceedings for their recognition and
enforcement in Singapore were concerned. The etgttegime governing the enforcement of a
domestic international award in Singapore is sflif9® International Arbitration ActQap 143A
2002 Rev Ed) (“IAA”), which states as follows:

“An award on an arbitration agreement may, by lezivibe High Court or a Judge thereof, be
enforced in the same manner as a judgment or an twdhe same effect and, where leave is so
given, judgment may be entered in terms of the dwar

31. The following provisions of the 1985 Model Law International Commercial Arbitration
(“the Model Law”) adopted by the United Nations Quission on International Trade Law
(“UNCITRAL") are relevant for the purpose of undensding the SCA Judgment:

(1) Article 16(3): “The arbitral tribunal may rutn a plea referred to in paragraph (2) of this
Article [ie a plea that the arbitral tribunal doest have jurisdiction] either as a preliminary
guestion or in an award on the merits. If the aabiribunal rules as a preliminary question that
it has jurisdiction, any party may request, witthirty days after having received notice of that
ruling, the court specified in article 6 to dectle matter, which decision shall be subject to no



appeal; while such a request is pending, the atliitbunal may continue the arbitral
proceedings and make an awa

(2) Article 34(1): “Recourse to a court againsiaabitral award may be made only by an
application for setting aside in accordance wittageaphs (2) and (3) of this article.”

(3) Article 34(2): “An arbitral award may be setdesby the court specified in article 6 only if
(a) the party making the application furnishes ptbat: (i) ... the said agreement is not valid
under the law to which the parties have subjedted i.. (iii) the award deals with a dispute not
contemplated by or not falling within the termsloé submission to arbitration, or contains
decisions on matters beyond the scope of the ssmmiso arbitration ...”

(4) Article 34(3): “An application for setting agidnay not be made after three months have
elapsed from the date on which the party makingdpplication had received the award ...”

(5) Article 36(1) “Recognition or enforcement of an arbitral awarggspective of the country
which it was made, may be refused only: (a) aréggiest of the party against whom it is
invoked, if that party furnishes to the competemirt where recognition or enforcement is
sought proof that: (i) ... the said agreement isvaditi under the law to which the parties have
subjected it or ... (iii) the award deals with a disgpnot contemplated by or not falling within
the terms of the submission to arbitration, ooitains decisions on matters beyond the sco
the submission to arbitration ...”

32. The Singapore Court of Appeal found in favouFiost Media, for the following reasons (¢
in particular paragraphs 22, 30, 143, 158, 178, 298 and 230 of the SCA Judgment):

(1) The enforcement of domestic international awasdjoverned by s 19 of the 1AA, the
construction of which must be consonant with thdeaulying philosophy of the Model Law.

(2) The overarching scheme of the Model Law isg¢eedhphasise the importance of the seat of
the arbitration and facilitate the uniform treatrmehinternational arbitration awards.

(3) The principle of “choice of remedies”, underiahhpassive remedies will still be available to
the award debtor who did not utilise his active edias, is fundamental to the design of the
Model Law. In this connection, (i) “active remedi@seans taking positive steps to invalidate
arbitral award such as by an application to chgkea preliminary ruling on jurisdiction under
article 16(3) of the Model Law or to set aside am@ on the grounds set out in article 34(1) of
the Model Law, (ii) “passive remedies” means rasgsthe recognition or enforcement of an
award in the jurisdiction where and when the awsugbught to be enforced under article 36 of
the Model Law, and (iii) “choice of remedies” medhs award debtor may resist enforcemei
an award by “passive” means even though it haghargtued “active” remedies to challenge the
preliminary ruling or set aside the aw:

(4) 1t follows that the best way to give effectth@ philosophy of the Model Law would be to
recognise that the same grounds for resisting eafent under article 36(1) of the Model Law
will be equally available under s 19 of the IAA.



(5) Article 16(3) of the Model Law is neither anceyption to the principle of “choice of
remedies”, nor a “one-shot remedy” (meaning thaitediminary ruling on jurisdiction must be
challenged within the prescribed 8@y time limit, failing which the party objecting the ruling
will be deprived of any other chance to subseqyeatte the same jurisdictional ground in
setting aside or enforcement proceedings, aneiptkliminary ruling is challenged but not set
aside by the supervisory court, the party objectingirisdiction cannot raise the same grounds
in any subsequent application to set aside thedateliore the supervisory court, or to resist
enforcement of the award before the enforcement coespective of whether the latter is in
same jurisdiction as the supervisory court or elsaw).

(6) As such, pursuant to s 19 of the IAA, First Néexhay apply to set aside the Singapore
Enforcement Orders under any of the grounds whielHaund in article 36(1) of the Model
Law, even though it did not pursue “active remétieshallenge the Award on Preliminary
Issues under article 16(3) of the Model Law orasétle the Awards under article 34(1) of the
Model Law.

(7) It is a matter to be detained by Singapore law whether the Additional iartvere properi
joined to the Arbitration so as to establish anteation agreement with First Med

(8) Upon the true construction of Rule 24(b), iedamot confer on the Tribunal the power to join
third parties who are not parties to the arbitradgreement (ie the SSA in the present case) into
the Arbitration.

(9) Accordingly, the Tribunal’s exercise of its pemunder Rule 24(b) to join the Additional
Parties to the Arbitration was improper with theatiary that no express agreement to arbitrate
existed between the Additional Parties and Firstligle

(10) In addition, First Media did not waive itstitg or conduct itself in such a way that it is
estopped from raising the joinder objection.

(11) In consequence of the foregoing, First Mediarititled to resist the enforcement of the
Awards pursuant to s 19 of the IAA.

(12) Nevertheless, partial enforcement of the Awandfavour of the $tto 5" applicants (whom
First Media did not dispute were proper partieh®dSSA and the Arbitration) is viable, and
leave to enforce the Awards, to the extent of thmses which are exclusively directed at tfie 1
to 5" applicants, would be granted.

33. In a further judgment rendered by the Singa@mert of Appeal on 11 September 2014 to
settle the terms of the order to be made, the $orgaCourt of Appeal referred to First Media’s
observation or complaint that the SCA Judgmennadidaddress the merits of First Media’s
argument that the Tribunal did not have jurisdictaver the Tto 5" applicants on the ground of
non-compliance with the “multier” dispute resolution mechanism contained iustal7 of the
SSA. The Singapore Court of Appeal noted that thieuhal had found that the conditions
precedent for commencing arbitration had been ceahplith and there was no basis to reve
the Tribunal’s finding on that specific issue.



The Hong Kong proceedings

34. By an order dated 3 August 2010 (ie the fifshe two Hong Kong Orders), Mr Justice
Saunders:

(1) granted leave 143 Astro & to enforce the arbitration awards made by theuFré dated:
(&) 7 May 2009 (ie, the Award on Preliminary Isgues

(b) 3 October 2009 (“the Further Partial Award”);

(c) 5 February 2010 (“the Award on Costs for theliRtinary Issues”); and

(d) 16 February 2010, as amended by a memorandeori@ction dated 23 March 2010 (ie, the
Interim Final Award);

in the same way as judgments of the High CourhefHKSAR pursuant to ss 2GG and 42 of
Ordinance;

(2) entered judgments against Lippo pursuant t6G 2f the Ordinance giving effect to the
aforesaid four arbitration awards; and

(3) directed that Lippo might apply to set aside dinder within 14 days after the service on
Lippo of the order.

35. By a further order dated 9 September 201th@esecond of the two Hong Kong Orders), Mr
Justice Saunders:

(1) granted leave 143 Astro & to enforce the arbitration award made by the Tndbulated 3
August 2010 (“the Final Award — Interests and C9ststhe same way as a judgment of the
High Court of the HKSAR pursuant to ss 2GG and #the Ordinance;

(2) entered judgment against Lippo pursuant to & 26the Ordinance giving effect to the Fil
Award — Interests and Costs; and

(3) directed that Lippo might apply to set aside ¢inder within 14 days after the service on
Lippo of the order.

36. No application was made by Lippo to set admerHtong Kong Orders within the time limit
as stipulated in those orders. Accordingly, on @ddeber 2010, Mr Justice Saunders entered
judgment (ie the Hong Kong Judgment) against Lippierms of the Awards, pursuant to s 2
of the Ordinance.

37. The reason why First Media initially did nokésany step to seek to set aside the Hong |
Orders within the time limit as stipulated in thasders or challenge the Hong Kong Judgment
is set out in paragraphs 31 and 32 of the affidavitharles William Allen of Sidley Austin



(First Media’s former solicitors) filed on 18 Jamy2012 in support of the present application,
as follows:

“31. ... according to advice received from MR & Pamn[First Media’s Indonesian lawyers],
First Media did not (and indeed still does not)dany assets in Hong Kong, First Media did
take any steps in the Hong Kong proceedings. Itiqudatr, itdid not make any application to :
aside the Hong Kong Orders. Further, when the HGmgg Judgment was subsequently ente
First Media remained of the view that it was notessary for it take any action in Hong Kong.

32. ... KZ'Astro E>] have also registered the Awards in England ante8yand in Malaysia.
Consistent with its position that it has no assetlose jurisdictions either, First Media has
taken no steps to set aside those registratiomsreit

38. In passing, | should mention that Mr Allen adsated in the said affidavit that, according to
preliminary advice which First Media received frdviR & Partners, the service of the Ho
Kong Orders and Hong Kong Judgment was contrahydonesian law. It was said that First
Media was entitled to argue that it was not propserved with the Hong Kong Orders and
Hong Kong Judgment in accordance with their ternts@rder 73, rule 10 and Order 11, rule
6 and 8 of the Rules of the High Court, but nonletfit did not in fact seek to set aside the
Hong Kong Orders and Hong Kong Judgment on thatrgtoln his oral submissions to the
court, Mr Landau made it clear that First Media wastaking the point that it had not been
properly served with the Hong Kong Orders and Hdngg Judgment, burelied on the advice
given by the Indonesian lawyers as being relevattie issue of whether First Media’s conduct
(namely, the delay in making the present applicatwas reasonable.

39. First Media’s stance regarding the Hong Korageedings changed, however, when

43 Astro = successfully obtained the Garnishee Odiei on 22 July 2011 to attach a debt of
US$44 million (“the Debt”) due from AcrossAsia Litad (“AAL”") to First Media to answer the
Hong Kong Judgment. AAL is a company incorporatethe Cayman Islands, with its shares
listed on the Growth Enterprise Market of the Stegkhange of Hong Kong, and holds 55.1%
of all the issued shares in First Media.

40. The Debt arose out of a facility agreementg #acility Agreement”) entered into between
First Media and AAL on 30 June 2011, whereby Rutetlia granted a loan facility of US$44
million to AAL.

41. On 5 August 2011, the Garnishee Oidisi was served on First Media. On 16 August 2011,
AAL filed an affirmation of Yuk Hung Chan to oppotiee grant of a garnishee order absolute,
on the principal ground that a Hong Kong garnistreler would not extinguish the underlying
debt owed by AAL to First Media which was goveritdindonesian law, because such order
would not be recognised by the Indonesian countsther words, it was argued that AAL wo!

be at risk of “double jeopardy” in having to pag thebt twice. In that affirmation, it was also
stated that “steps will also be taken by First Medi challenge the applications in Hong Kon
enforce [the Awards]”.

42. On 18 January 2012, First Media took out tles@nt summons seeking an extension of time



to apply to set aside the Hong Kong Orders and Hamgg Judgment, and an order to set aside
those orders and judgment and to discharge theisbae OrdeNisi.

43. On 20 February 20143 Astro & issued a summons (“Astro’s Stay Summons”) seefijng
an order that all further proceedings in this attiocluding the present summons, be stayed
pending the determination by the Singapore couth®fSingapore Setting Aside Applicatic
and (ii) an order that pending the final determorabf the Singapore Setting Aside Applicati
AAL was to pay all sums due and payable, or as bemame due and payable, to First Media
into court. Astro’s Stay Summons came before Depligyn Court Judge Lok on 15 March
2012, who granted the order soughté®Astro =,

44. In the skeleton argument of Mr Clifford Smite,Sormer counsel fo%@ Astro 5, filed in
support of Astro’s Stay Summons, it was statedtti@basis of the application was that First
Media’s present application would require the H&ogg court to consider and decide issues
which:

“(i) are the subject of pending proceedings ingthby First Media in Singapore prior to issuing
its Summons here, and (ii) are governed by Singalaov.”

45. In the same skeleton argument, Mr Smith ideatithree issues which is was said would
arise for decision in the Singapore court:

“(1) Whether First Media is right in contending thiae Tribunal had no jurisdiction to join the
[Additional Parties] to the arbitration, and whatbg ordering such joinder, which it did by its
award of 7 May 2009, the Tribunal wrongly intergetbr misapplied Rule 24(b) of the SIAC

Rules 2007.

(2) The effect of First Media deliberately decidimgt to appeal the award of 7 May 2009 and/or
of their counsel’s confirmation in the course o erbitration proceedings that they had
abandoned their right to appeal and/or their fplyticipating in the arbitration thereafter.

(3) The effect of First Media signing the Memoramdof Issues dated 31 July 2009 which set
out the issues still to be determined and confirthedl certain issues had already been fully and
finally determined by the Tribunal’'s award of 7 M2§09, including the issue of the Tribunal's
jurisdiction.”

Mr Smith further stated that it was common groumat the above questions raised important
issues which would be determined by the Singapouet,cand the determination of First
Media’s present summons would required the Honggkemurt to consider and determine iss
of Singapore law which “are identical to those ediby First Media in the pending Singapore
proceedings’

46. There was no appeal against Deputy High Coulge Lok’s order staying all further

proceedings in this action pending the determinatifcthe Singapore Setting Aside Applicati
but AAL appealed against the order requiring AAlpty into court all sums due and payabls
as they became due and payable, by it to First Mgthe Payment-In Order”). On 10 August



2012, the Court of Appeal gave judgment dismis#iAd's appeal.

47. On 24 September 2012, AAL took out two summesrige(i) an order to set aside the
Payment-In Order, and (ii) an order to lift theysitarespect of the garnishee proceedings and
discharge the Garnishee Ord\gsi.

48. On 27 September 2012, Deputy High Court Judderhade an order lifting the stay in
respect of the garnishee proceedings, and diregiikigs two summonses and the Garnishee
OrderNisi be heard at an early date.

49. AAL’s two summonses and the Garnishee ONlsrwere heard by Deputy High Court
Judge Mayo in September and October 2013. Aftentéested hearing involvingva voce
evidence given by the parties’ withesses, DepughHiourt Judge Mayo gave a written deci
on 31 October 2013 ordering that the Garnishee it be made absolute (“the Garnishee
Order Absolute”) and dismissing AAL'’s applicatiotusset aside the Payment-In Order and to
discharge the Garnishee Ord\gsi.

50. It is apparent from Deputy High Court Judge Bayvritten decision that the learned judge
was highly critical of the conduct of AAL and Fifdiedia. In particular, the learned judge
expressed the view that:

(i) AAL and First Media acted in collusion (paraghs 202, 203 and 231(5)).

(i) The Facility Agreement, and the “BANI Awardbéing a reference to an arbitration award
dated 12 September 2012 obtained by First MedimsigAAL in Indonesia ordering AAL to
pay First Media the sum of US$45,774,403 undefFtlity Agreement and that this paym:
should be paid only to First Media in Indonesiahwit45 days of the award) and the action
consequential thereon, amounted to a “charadea@paph 231(b)).

(iif) There was no question of AAL being at risk“dbuble jeopardy”, but even if it did it would
have been self inflicted (paragraphs 251 and 259).

51. It will be recalled that it was also on 31 (xp2013 that the Singapore Court of Appeal
rendered the SCA Judgment.

52. By a notice of appeal dated 27 November 2013, Appealed against the aforesaid deci:
of Deputy High Court Judge Mayo. First Media dkklvise by a notice of appeal dated 28
November 2013. These appeals, | understand, hawenhbeen heard.

53. On 24 January 2014, Madam Justice Mimmie Chhantgd a stay of execution of the
Garnishee Order Absolute pending the determinatidhe present application. Astro’s
subsequent apphtion seeking leave to appeal against Madam Judiiltenie Chan’s order wi
refused by the Court of Appeal on 25 June 2014.

54. It now falls upon me to determine First Medistsnmons to set aside the Hong Kong Or
and Hong Kong Judgment.



Present application not precluded by entry of judgin

55. Put simply, Astro’s argument under Ground th& once the Hong Kong Judgment was
entered, First Media would be barred from applymget aside the Hong Kong Orders (and any
subsequent judgments or orders obtaine¢'m9(stro = pursuant thereto) under Order 73, rule
10(6) of the Rules of High Court (2009 edition,rgethe relevant edition at the time of the
making of the Hong Kong Orders and Hong Kong Judgjnén what follows, references to
Order 73, rule 10 shall be references to the 20@8a of the Rules of the High Court. First
Media’s only remedy, it is said, is to seek leavappeal against the Hong Kong Orders and
Hong Kong Judgement to the Court of Appeal outroét

56. | am told by Mr Strachan (who presented Firstld’s submissions to the court on this
issue) that he has not found any authority in Hdogg, England or elsewhere which supports
the proposition that, once a judgment is entefezlcburt no longer has power to refuse
enforcement pursuant to s 44 of the Ordinance.ddeph has not referred me to any such
authority either.

57. | shall therefore approach this issue on ppieciThe statutory scheme permitting an
arbitration award to be given effect as a judgnoénibe court is as follows:

(1) S 42 of the Ordinance provides that a “Conwnéward” shall be enforceable either by
action or in the same manner as the award of atvatds is enforceable by virtue of s 2GG
thereof. There is no dispute that the Awards hexe€Canvention awards.

(2) S 2GG(1) of the Ordinance provides that an dwarder or direction made or given in or in
relation to arbitration proceedings by an arbitridunal is enforceable in the same way as a
judgment, order or direction of the court thas the same effect, but only with the leave of the
court or a judge of the court. If the leave is givihe court or judge may enter judgment in te
of the award, order or direction.

(3) Order 73, rule 10(1)(b) provides that an aglan for leave under s 2GG of the Ordinance
to enforce an award on an arbitration agreemetitarsame manner as a judgment or order may
be madeex partebut the court hearing the application may direstisamons to be issued.

(4) Order 73, rule 10(3) provides for the form aodtents of the leave application.

(5) Order 73, rule 10(4) provides that an ordemgjieave must be drawn up by or on behalf of
the creditor and must be served on the debtor.

(6) Order 73, rule 10(6) provides that within 14/slafter service of the order or, if the order is
to be served out of the jurisdiction, within su¢hey period as the court may fix, the debtor may
apply to set aside the order and the award shabb@enforced until after the expiration of that
period or, if the debtorpplies within that period to set aside the ordetil @fter the application

is finally disposed of.

(7) Order 73, rule 10(7) provides that the copyhef order served on the debtor shall state the



effect of paragraph (6).

58. It is clear from the above provisions thatfiret order to be made by the court in an
application to enforce an arbitration award asdgioent of the court should be an order grar
“leave” to enforce. Within 14 days of the serviddle order granting leave (or such otheriqu
as may be fixed by the court in the case of semigeof the jurisdiction), the debtor may apply
to set aside the order. It seems to me to follat ffudgment” should be entered omfter the
expiry of the time limit for an application to setide the order, @fter the final disposal of the
setting aside application if such application igdmay the debtor.

59. | note that in the present case, the Hong Kortgrs granting leave to enforce the Awards
also provided for entry of judgment to give effecthe Awards, and the Hong Kong Judgment
appeared to duplicate the judgments already entereéedr the Hong Kong Orders.
Notwithstanding this apparent oddity, | do not thihey were intended to depart from-
statutory scheme mentioned above.

60. As a matter of principle, | see no reason whyrmer granting leave to enforce an arbitra
award made in accordance with the machinery lawindender Order 73, rule 10 should becc
immune from challenge once judgment is enteretiimi for the application is extended, the
order granting leave to enforce may be set asidetan well established principles. And once
the order granting leave is set aside, the judgreetared pursuant to the order (and further
orders made in consequence of the judgment sualgamishee ordeisi or absolute) would
logically fall away.

61. Although this issue does not appear to have bepressly considered in previous cases, Mr
Strachan has referred me to two decisions, narSeiyico Saci and Another v Novokuznetsk
Aluminium Plant and Othe [1988] 2 Lloyd’s Law Rep 337 (English Court of Agad), andlo

Ho Sum v Sheenluxe Development H@CT 34/2008 (Reyes J, 3 December 2008), where th
courts seemed to have assumed or proceeded oadisettiat a judgment entered pursuant to an
order granting leave to enforce an arbitration avaauld still be set aside notwithstanding the
entry of the judgment.

62. The situation is, it seems to me, analogous thig ordinary situation where the setting aside
of a default judgment (whether regular or irreguaould generally result in the setting aside of
any garnishee ordaisi or absolute obtained by the judgment creditor yams to the default
judgment

63. In the absence of any binding authority on igssie, | am not prepared to accept a rigid rule
which would preclude an enforcement order made u@deer 73, rule 10 from challenge as
soon as judgment is entered to give effect to thiration award.

64. In all, 1 do not consider that the entry of Hheng Kong Judgment means that First Media
can no longer apply to set aside the Hong Kong Brde

65. Whether time ought to be extended to permgtMitedia to apply to set aside the Hong K
Orders is a separate issue, which | shall consiffer | have considered other issues raised by



the parties, in particular the merits of the settside application. | am conscious of the general
undesirability of turning an application for an exsion of time (in the present case to apply to
set aside an enforcement order) into an occasioa detailed examination of the merits of the
substantive application. Nevertheless, in the presase, the extension of time application and
the substantive setting aside application have bdbnargued before me, and it is highly likely
that whatever my decision, the matter will go fertto the higher court(s). In the circumstances,
| consider that | ought to express my views orttalmajor issues raised by the parties, and it
would be convenient for me to examine the issuexté#nsion of time after | have dealt with the
other issues going to the merits of the substarmpmication. This must not, however, be tre:

as a precedent for postponing an application fegresion of time to the full hearing of the
substantive application: s@erna Bahrain Holding Company WLL v Al Shamsi atite@

[2013] 1 Lloyd’s Law Rep 85, at paragraph ¥ Popplewell J.

Permitting First Media to resist enforcement of Aveards in Hong Kong would be contrary to
the principle of “good faith”

66. In respect of Ground 3, Astro’s argument thegtiMedia should not be permitted to resist
enforcement of the Awards is based, essentiallgnwgpbroad principle of good faith which it is
said is applicable under the New York ConventéhAstro B places strong emphasis on the
fact that First Media did not challenge the Tribiispreliminary ruling on jurisdiction rendered
on 7 May 2009 within 30 days after having receimwetice of that ruling in accordance with
article 16(3) of the Model Law. The detailed mattiraté® Astro B relies upon in support of
this argument include the following:

(1) On 20 October 2008, First Media lodged an digado the Tribunal’s jurisdiction in
response to Astro’s notice of arbitration dateddoDer 2008.

(2) By a letter dated 11 February 2008 from itsylews, Drew & Napier LLC, to the Tribunal,
First Media proposed that the Tribunal determirredlissues of jurisdiction and joinder of the
Additional Parties as preliminary issues, on theugd (nter alia) that “[t]his would save time
and costs in avoiding a situation where the papteseed to take various steps and file
pleadings, only for the Tribunal to decide thdtas no jurisdiction, with the arbitration th
being terminated. All the time and work done onghbstantive issues would then be wasted”.

(3) The Tribunal then gave directions for a timétdbading up to the preliminary hearing for
the presentation of oral testimony and oral subionss which took place in April 2009.

(4) Following the preliminary hearing, by the Awad Preliminary Issues rendered on 7 May
2009, the Tribunal ruled that it did have jurisgiaotover Astro’s claims and ordered the
Additional Parties to be joined as parties to thmteation pursuant to Rule 24(b).

(5) In objecting to Astro’s subsequent applicatioriix an urgent directions hearing for dealing
with the substantive merits of the claims, Firstdidestated, in a letter issued by Drew & Napier
LLC dated 19 May 2009, that they were considerimgppeal agast the Award on Preliminal
Issues to the Singapore High Court, and articl@)16{ the Model Law permitted any party to
request, within 30 days of receipt of the award,$imgapore High Court to decide the matter.



(6) On 20 May 2009, Astro’s lawyers wrote to DrewN&pier LLC attaching a draft “Final
Award and Order on Preliminary Issues” and stattvag the Tribunal had finally determined the
questions of jurisdiction. Paragraph 1 of the da¢gb stated that the Tribunal had “[f]inally
dismisses the Respondents’ challenge to the jatiediof the Tribunal”, and paragraph 2 stated
that the Tribunal had “[f]inally declares and joitise Additional Parties] to this arbitral
reference ... pursuant to Rule 24.b of the SIAC Rules

(7) In response, Drew & Napier LLC stated that ¢heas no need for any formal order because
the conclusion of the Tribunal at paragraph 10&hefAward on Preliminary Issues was entirely
clear, but went on to say that “[w]ithout any pije to their position on appeal, [Ayunda and
First Media] would ... have no objection to paragafrand 2 of the proposed draft, since these
accurately reflect the Preliminary Award”.

(8) By an email dated 22 May 2009 to the parties,Tribunal confirmed that the Award on
Preliminary Issues finally determinedter alia) the jurisdiction and joinder issues.

(9) In the event, none of the Lippo parties, inahgdFirst Media, sought to challenge the Award
on Preliminary Issues before the Singapore HighrQmuwrsuant to article 16(3) of the Model
Law.

(10) At a procedural hearing on 25 June 2009, 3paase to a question from the Tribunal as to
“whether or not there’s a challenge to our awar8imgapore”, counsel for First Media stated
that “[t]here is no challenge to your award in @ipgre”.

(11) On 31 July 2009, First Media signed a “Memaran of Issues”, which stated at its
beginning that “[a] number of issues in this additn, including that of its jurisdiction, have
already been fully and finally determined by théitinal in its Award dated 7 May 2009”,
followed by a list of the “remaining claims anduss to be determined by the Tribunal” in the
arbitration.

(12) The arbitration then proceeded to its conoluswith First Media contesting Astro’s claims
on the merits. In particular, First Media resiséedro’s claim for declaratory relief at a hearing
in September 2009 which led to the making of theHeu Partial Award dated 3 October 2009,
and participated in a ten-day hearing from 30 Ndvento 11 December 2009 which led to the
making of the Interim Final Award dated 16 Febru2®y0.

67. In paragraph 128.14 of his written skeletoruargnt ford®@ Astro =, Mr Joseph
acknowledges that from time to time in the coursiaking the above steps and defending
Astro’s claim on the merits, First Media did on asions, although not at each step, reserve its
position regarding the Tribunal’s jurisdiction. Hever, Mr Joseph argues that First Med
defence of the claims on the merits, combined wWighmatters mentioned above, means that
First Media can now no longer resist enforcemenhefAwards on the ground that the Tribunal
had no jurisdiction to make those Awards.

68. In passing, | should also mention that, in gaxph 128.15 of his written skeleton argument
for 48 Astro =, Mr Joseph refers to the conduct of First Mediaseguent to the making of the



Awards in support of Ground 3. However, it is clébam Mr Joseph’s oral submissions that
4@ Astro = relies principally on the facts and matters setimparagraph 66 above.

69. | now turn to the legal principles relevan@mund 3.

70. S 44(1) of the Ordinance provides that enfoer@mf a Convention award shall not be
refused except in the cases mentioned in thatosecti

71. S 44(2) of the Ordinance goes to state= alia) as follows:

“Enforcement of a Convention award may be refuséuki person against whom it is invoked
proves—

(b) that the arbitration agreement was not valid/hich the parties subjected it or, failing any
indication thereon, under the law of the countreveithe award was made; or

(d) subject to subsection (4), that the award dedlsa difference not contemplated by or not
falling within the terms of the submission to ardiiton or contains decision on matters beyond
the scope of the submission to arbitration”.

72. S 44(3) of the Ordinance, while it does notehdivect application to the present case, should
also be noted:

“Enforcement of a Convention award may also beseduf the award is in respect of a matter
which is not capable of settlement by arbitrationif it would be contrary to public policy to
enforce the award.”

73. In considering Ground 3, the following basimpiples should be borne in mind:

(1) S 44 of the Ordinance represents the statoagtment of article V of the New York
Convention on the Recognition and Enforcement oéigo Arbitral Awards.

(2) The Hong Kong courts approach Convention awaittsa pro-enforcement bias: see
Werner A Bock KG v The N’s Co LUiB78] HKLR 281at 285per Huggins JA;,China Nanhai
Oil Joint Service Corporation Shenzhen Branch v GaieHoldings Co Ltd1995] 2 HKLR 215
at 226per Kaplan JHebei Import & Export Corp v Polyteck Engineering Ctd (1999) 2
HKCFAR 111at 136A-Bper Sir Anthony Mason NPXJociete Nationale D’Operations
Petrolieres de la Cote d'lvoi-Holding v Keen Lloyd Resources L[#004] 3 HKC 452 at
paragraph 1perBurrell J.

(3) Enforcement of a Convention award is mandatimigss a case under s 44(2) or (3) of the
Ordinance is made out, in which case the courtlthscretionto permit or refuse enforcement.

(4) The fact that an arbitral award has been refesdorcement by a court in another
jurisdiction, even one whose law governs the aabdn agreement or the procedures of
arbitration (sometimes referred to as theal law), is not a ground for resisting enforcement of



the arbitral award in Hong Kong under the New Y@xnvention, because different jurisdictit
have different rules, laws and regulations govey@nforcement of arbitral awardSociete
Nationale D’Operations Petrolieres de la Cote d’lI®iHolding v Keen Lloyd Resources Ltd
supra, at paragraph pérBurrell J. In principle, this should be the positieven where the col
in that other jurisdiction also applies the New K @onvention in denying enforcement of the
arbitral award, because the Hong Kong court apgli#4 of the Ordinance as a piece of dom
legislation, although it would obviously be desieafor different jurisdictions applying the New
York Convention to do so in a consistent manner.

(5) Whether a ground has been made out for refusiegforce a Convention award under s
44(2) and (3) of the Ordinance is a matter goveilneHong Kong law and to be determined by
the Hong Kong court. Iklebei Import & Export Corp v Polyteck Engineering &td, supra, Sir
Anthony Mason NPJ stated at 136C-E that the Commeistinguishes between proceedings to
set aside an award in the court of supervisorggliction and proceedings in the court of
enforcement. Proceedings to set aside are govésntde law under which the award was made
or the law of the place where it was made, whitepedings in the court of enforcement are
governed by the law of that forum. At 136G-H, Simthony Mason NPJ went on to say that
where enforcement of an award is resisted on thengr of “public policy” under s 44(3) of the
Ordinance, the relevant public policy is that a farisdiction in which enforcement is sought.
In my view, this is also the position where a pagks to resist enforcement of an arbitral
award on one or more of tlokscretionarygrounds under s 44(2) of the Ordinance. In such a
case, the Hong Kong court should apply its owrspmidence regarding the exercise of its
discretion under that section, and approach théemas$ one governed by Hong Kong law.

74. Mr Joseph submits that there are two prinajpaistions of Hong Kong law relevant for the
purpose of the present discuss

(1) What is the correct legal approach under sf4heOrdinance in respect of the
circumstances in which a party is precluded froovjrg a New York Convention ground for
resisting enforcement, even if one is otherwise eraad?

(2) What is the proper approach to the exercigbeftliscretion under s 44(2) of the Ordinance
where a ground for refusing to enforce an arbavedrd under that section is made out?

75. The answers to these two questions, accordiMy tloseph, can be found in two particular
Hong Kong decisions, namely, that of Mr Justice lgapn China Nanhai Oil Joint Service
Corporation Shenzhen Branch v Gee Tai Holdings t@@pdupra, and that of the Court of Final
Appeal inHebei Import & Export Corp v Polyteck Engineering d, supra.

76.China Nanhai Oil Joint Service Corporation ShenzBeanchconcerned an arbitration
award rendered by the Shenzhen Sub-Commissioredhima International Economic and
Trade Arbitration Commission (“CIETAC”). The defeart opposed enforcement of the award
on the ground set out in s 44(2)(e) of the Ordieamamely, that the composition of the arbitral
authority was not in accordance with the agreerogtite parties since the arbitration clause
provided for disputes to be submitted to CIETA@#&king, but the plaintiff submitted tl

dispute to CIETAC in Shenzhen which rendered thardwlhe defendant had informally raised



that issue with one of the appointed arbitratotso wpined that CIETAC in Shenzhen had
jurisdiction. Thereafter, the defendant fully peigiated in the arbitral proceedings, and did
formally raise its objection with the tribunal aymamunicate its objection to CIETAC in Beijing.

77. Mr Justice Kaplan accepted that technicallyattiétrators of CIETAC in Shenzhen did not
have jurisdiction, but held that the defendant naisentitled to resist enforcement of the award
under s 44(2) of the Ordinance, on two groundstHine learned judge considered that upot
true construction of the Convention, there wasraegd duty of good faith which was distinct
from principles of estoppel (and presumably waiverler domestic or municipal laws. The
following passage in the judgment of Mr Justice lamat page 225 of the report encapsulates
the reasoning of the learned judge in relatiorh&application of this principle of good faith:

“It strikes me as quite unfair for a party to appage that there might be something wrong with
the composition of the tribunal yet not make anyrfal submission whatsoever to the tribunal
about its own jurisdiction, or to the arbitratioonemission which constituted the tribunal and
then to proceed to fight the case on the meritstlaewl 2 years after the award attempt to nullify
the whole proceedings on the grounds that theratbis were chosen from the wrong CIETAC
list. | think there is much force in Dr. van denr@e point that even if a ground of opposition is
proved, there is still a residual discretion lefthe enforcing court to enforce nonetheless.
shows that the grounds of opposition are not tmfbexibly applied. The residual discretion
enables the enforcing court to achieve a just té@sualll the circumstances although | accept that
in many cases where a ground of opposition is kstedal, the discretion is unlikely to be
exercised in favour of enforcement. If the enfogotourt was obliged to refuse enforcement in
the event of the establishing of a ground of oppmsi | believe that it would be far harder to
import the doctrine of estoppel. But a discretibere is, and | for myself are prepared to hold
that on a true construction of the Convention theiadeed a duty of good faith which in the
circumstances of this case required the Defendalnting to the notice of the full tribunal or the
CIETAC Commission in Beijing its objections to tfeemation of this particular arbitral tribun
Its failure to do so and its obvious policy of keepthis point up its sleeve to be pulled out only
if the arbitration was lost, is not one that | fioohsistent with the obligation of good faith nor
with any notions of justice and fair play.”

78. Second, Mr Justice Kaplan considered thathermparticular facts of that case, he ought to
exercise his residual discretion under s 44(2)etonit enforcement of the award.

79.Hebei Import & Export Corgoncerned a Convention award made in the PRC. The
underlying dispute related to the quality of certagquipment sold by the respondent to the
appellant which was installed at the end user'sofgcUnder the governing Chinese arbitration
rules, the tribunal could collect evidence otheenlsan in the presence of the parties. The
tribunal appointed experts who conducted an exammaf the equipment at the end user’s
factory. The chief arbitrator was present duringitispection, which was carried out in the
absence of the parties, and received communicatiomsthe end user’s technicians at the
factory. The respondent subsequently became avidne communications but did not raise the
issue of whether it was improper for the chief tdbor to receive the communications in the
respondent’s absence. After the tribunal had madeneard in favour of the appellant, the
respondent applied, unsuccessfully, to a Beijingrc(eing the court of supervisory



jurisdiction) to set aside the award. The grourdied upon by the respondent at that stage

not include the complaint that the chief arbitraezeived communications from the end user’s
technicians at the factory in the absence of thiégsa This complaint was also not raised before
Mr Justice Findlay at first instance in the enfoneat proceedings Hong Kong, but was rais
for the first time in the Court of Appeal. The Cbaf Appeal considered that there was depa
from natural justice and apparent bias as a restitte communications, and held that
enforcement should be refused on the ground thatuld be contrary to public policy in Hong
Kong to enforce the award under s 44(3) of the @nace.

80. On further appeal to the Court of Final Appé#ag, decision of the Court of Appeal was
reversed. The leading judgment of the Court of Fipgeal was given by Sir Anthony Mason
NPJ, who held that, in light of the respondent’adact in the arbitration, it was not open to
respondent to resist enforcement of the award grgesund arising out of the communications
to the chief arbitrator. At 137F-138H, Sir Antholiason NPJ stated the following:

“Instead of raising the question on receipt ofl&teer, the respondent continued to participate in
the arbitration. By pursuing this course, the resimt precluded an ascertainment in the
arbitration of the extent of the Chief Arbitratoparticipation in the inspection and of the nature
of any communications made to him by the techngidoreover, had the question been raised,
it is possible that action may have been takerhbyTtribunal to remedy the situation, assuming
that such action was necessary or desirable. Alsdyzled was an investigation of what
happened at the inspection and the part thatyeplan the report and the Tribunal’s decision.
The respondent’s failure to raise the objectiothenBeijing Court and before Findlay J., though
not directly relevant to the question now undersideration, had a similar effect.

The respondent’s conduct amounted to a breachegdrihciple that a party to an arbitration v
wishes to rely on a non-compliance with the rulegegning an arbitration shall do so promptly
and shall not proceed with the arbitration aseféhhad been no compliance, keeping the point
up his sleeve for later use (¥8kina Nanhai Oil Joint Service Corp Shenzhen Bran¢bee Ta
Holdings Co. Ltd[1994] 3 HKC 375at 387).

The approach was adopted by Kaplan dh@China Nanhai Oil Cas§l994] at 384-387, a case
concerning the constitution of a CIETAC arbitrattoibunal. His Lordship held that the
Ordinance and the Convention conferred a residgatetion on the court of enforcement to
decline to refuse enforcement, even if a grounddtusal might otherwise be made out. | agree
with his Lordship that the use of the word “may’sid4 and Article V of the Convention enal
the enforcing court to enforce an award, notwithdiag that a s.44 ground might otherwise be
established. Whether a court would so act in sucdsa would depend in very large measure on
the particular circumstances. [It] is difficult imagine that a court would do so, if enforcement
were contrary to public policy, but there is nos@awhy a court could not do so where, as here,
the factual foundation for the public policy groustses from an alleged non-compliance with
the rules governing the arbitration to which thetypaomplaining failed to make a prompt
objection, keeping the point up its sleeve, attledmen the irregularity might be cured.



Whether one describes the respondent’s conduaviag) gise to an estoppel, a breach of the
bona fideprinciple or simply as a breach of the princigiatta matter of non-compliance with
the governing rules shall be raised promptly indHatration is beside the point in this case. On
any one of these bases, the respondent’s condtaiting to raise in the arbitration its objection
arising from the communications to the Chief Arditr was such as to justify the court of
enforcement in enforcing the Award.”

81. These two decisions support the propositiohttieacourt has a discretion under s 44(2) of
the Ordinance to decline to refuse enforcementy éwe ground for refusal might otherwise be
made out, in circumstances where there has besraatbof the good faith, twona fide

principle on the part of the award debtor. The dteaf this principle has not yet been fully ¢

It is probably not possible, and in any event resichble, to do so, but it would be wide enough
to cover situations recognised under our domeaticds giving rise to an estoppel or waiver.

82. On the other hand, it would appear that thereigeneral obligation on the part of an award
debtor to exhaust his remedies in the supervisouytdefore he could rely on a Convention
ground to resist enforcement in the enforcemenitcbuPaklito Investment Ltd v Klockner
(East Asia) Ltd1993] 2 HKLR 39at 48 to 49, the following was stated by Mr Juest@plan:

“There is nothing in s.44 nor in the New York Contren which specifies that a Defendant is
obliged to apply to set aside an award in the agumhere it was made as a condition of
opposing enforcement elsewhere. In my judgmenbDgfendants were entitled to take this
stance.

It is clear to me that a party faced with a Con@naward against him has two options. Firstly,
he can apply to the courts of the country whereathard was made to seek the setting aside of
the award. If the award is set aside then this inesca ground in itself for opposing enforcen
under the Convention.

Secondly, the unsuccessful party can decide tortalsteps to set aside the award but wait until
enforcement is sought and attempt to establishrev€dion ground of opposition.

That such a choice exists is made clear by RedfiedrHunter in International Commercial
Arbitration p.474 where they state;

‘He may decide to take the initiative and challetiggeaward; or he may decide to do nothing
to resist any attempts by his adversary to ob&gognition and enforcement of the award. The
choice is a clear one — to act or not to act.”

83. This seems to be consistent with the prinapfehoice of remedies” applied by the
Singapore Court of Appeal.

84. | may add that, as pointed out in paragraph® 3® of the SCA Judgment, the principle of
“choice of remedies”, which draws upon a distinetietween “passive remedies” and “active
remedies”, was already a recognized feature ofiEmgrbitration law under the 1950
Arbitration Act. In Mustill and BoydThe Law and Practice of Commercial Arbitration in



England(1989), 2° Ed, the learned authors describe the operatiépasisive remedies” and
“active remedies” as follows (at page 546):

“A party avails himself of a passive remedy wherdbes not himself take any initiative to
attack the award, but simply waits until his oppaseseeks to enforce the award by action or
summary process, and then relies upon his mateoraplaint as a ground why the Court shc
refuse enforcement.”

85. The learned authors also explain the optioafiahle to parties with jurisdictional objectic
as follows (at page 545):

“If concerned with the existence or continued v@fidf the arbitration agreement, the validity
of the notice to arbitrate or the qualificationgioé arbitrator, [a party may] issue an originating
summons for a declaration. Alternatively, [thattpanay] wait until after the award [has been
published] and then set aside the award or raeseltfection as a ground for resist
enforcement.”

86. The current English position appears to rerttarsame. IiDallah Real Estate and Tourism
Holding Co v Ministry of Religious Affairs of the@rnment of Pakistasupra[2011] 1 AC
763 at paragraph 98, Lord Collins of Mapesbury JS(est as follows:

“Consequently, in an international commercial adtion a party which objects to the
jurisdiction of the tribunal has two options. lincehallenge the tribunal’s jurisdiction in t

courts of the arbitral seat; and it can resist ex@ment in the court before which the award is
brought for recognition and enforcement. Thesedptions are not mutually exclusive, altho

in some cases a determination by the court ofeaersay give rise to an issue estoppel or other
preclusive effect in the court in which enforcemsrdought. The fact that jurisdiction can
longer be challenged in the courts of the seat doepreclude consideration of the tribunal’'s
jurisdiction by the enforcing court:

87. Mr Joseph has referred me to a number of ¢tlbag Kong decisions, includinjangxi
Provincial Metal & Mineral Import & Export Corp vianser Co Lti[1995] 2 HKC 373Sam
Ming City Forestry Economic Co v Lam Pun H [2001] 3 HKC 573 Xiamen Xinjingdi Group
Ltd v Eton Properties L1[2008] 4 HKLRD 972 andincorporated Owners of Tak Tai Buildin
Leung Yau uilding Ltd[2005] 1 HKC 530Qin support of Ground 3, but they do not seemé m
to take the matter any further.

88. An important feature present@mina Nanhai Oil Joint Service Corporation Shenzhen
BranchandHebei Import & Export Corpbut absent from the present case, is that thedawa
debtor, while being fully aware of the relevanteatjon, failed to raise it with the arbitral
tribunal.

89. In the present case, First Media did raispirisdictional objection before the Tribunal,
which led to the Award on Preliminary Issues. Aligb First Media did not challenge the
Award on Preliminary Issues pursuant to article3)®f the Model Law, the Singapore Court of
Appeal considered that First Media never clearlyrmequivocally abandoned the objection. |



Media’s position was stated in its statement oeédeé and counterclaim in the Arbitration dated
18 June 2009 served subsequent toehdering of the Award on Preliminary Issues. Tivesee
also other instances where First Media expresshkrved its position as regards the jurisdiction
of the Tribunal both before and after the rendedhthe Award on Preliminary Issues, detail:
which are set out in a coloured chart handed uplblyandau to the court in the course of his
submissions on 8 December 2014, which it is noeéssary to recite in this judgment. The
guestion is whether these features are sufficeedidtinguish the present situation from that in
China Nanhai Oil Joint Service Corporation ShenzBeanchor Hebei Import & Export Corp
Polyteck Engineering Co L.

90. The Singapore Court of Appeal held that FiretdM did not waive its right to object to the
jurisdictior, or conduct itself in such a way that it was epegpfrom raising this objection: see
paragraphs 199 to 222 and 224(d) of the SCA Judgeraccept that, in principle, when one
considering whether First Media’s conduct amouatg breach of the good faith, lnona fide
principle, one cannot, or should not, look at scehduct in a legal vacuum, or divorced fri

the legal regime governing the conduct in questhanSir Anthony Mason NPJ remarked in
Hebei Import & Export Corp v Polyteck Engineering td, supra, at 139-140, in approaching
the question of whether a ground based on s 44@jt (3) of the Ordinance had been mad
for resisting enforcement:

“it is relevant to take account of the fact that garties agreed to an arbitration which was to be
governed by the CIETAC Arbitration Rules and thelPRbitration Law. The fact that the
parties agreed to procedures which differ from ¢hokich would ordinarily apply in Hon

Kong is a circumstance of which we must take actoun

91. These &ving been said, the Singapore Court of Appeatsispapparently, was on the iss
of waiver and estoppel as a matter of Singaporeedtimlaw, while | am here exercising a
discretion under s 44(2) of the Ordinance as aanaftHong Kong law. In my view, what was
considered to be so objectionableCihina Nanhai Oil Joint Service Corporation Shenzhen
BranchandHebei Import & Export Corp v Polyteck Engineering Ctd was the idea that a
party to an arbitration, while being fully awareaof objectior(whether in relation to the
jurisdiction of the tribunal or the procedure ondact in the course of the arbitration), shoulc
permitted to keep the objection in reserve, pandita fully in the arbitration and raise 1
objection in the enforcing court only after an asvbad been made against him by the tribunal.
This is effectively what happened in the presesec&irst Media was fully aware of its right to
challenge the Tribunal’s ruling on jurisdiction bef the Singapore High Court under article
16(3) of the Model Law, but chose not to do seekms clear that what First Media decided to
do was to defend the claim on the merits in theshbat it would succeed before the Tribunal,
and keep the jurisdictional point in reserve talbployed in the enforcement court only when it
suited its interests to do so. The fact that Ftstlia did raise the objection with the Tribunal
should not, in my view, make any difference haviegard to its subsequent conduct as
summarised in paragraph 66 above. In all the cistantes of the present case, | consider that
First Media should not be permitted to rely on €34f the Ordinance to resist enforcement of
the Awards because it has acted in breach of thd gth, orbona fide principle.

92. If  am wrong in this conclusion, | would hateeconsider the second question posed by Mr



Joseph referred to in paragraph 74(2) above. Ginepeaking, it seems clear that the
discretion under s 44(2) of the Ordinance to peemfbrcement of an arbitral award where the
award debtor is able to establish one or more gietor refusal of enforcement is a narrow ¢
In particular, it would take a very strong cas@éomit enforcement of an arbitral award in
circumstances where it was made by an arbitralmabwithout jurisdiction: seBPallah Real
Estate and Tourism Holding Co v Ministry of ReliggcAffairs of the Government of Pakistan
supra, at paragraphs 58 andp&t Moore-Bick LJ and paragraphs 74, 87 ang88Rix LJ (in
the Court of Appeal), and paragraphs 67 t@éBLord Mance JSC and paragraphs 127 and 131
per Lord Collins of Mapesbury JSC (in the Supreme ©psee als®ardana Ltd v Yukos Oil
Company Petroalliance Services Co [2002] 2 Lloyds Law Rep 326, at paragraphs 8 a&hd 1
per Mance LJKanoria v Guinnesf2006] 2 All ER (Comm) 413at paragraph 2per Lord
Phillips of Worth Matravers CJ and paragraptpgdMay LJ.

93. On the facts of the present case, subjecetapplication of the good faith principle
mentioned above, | would not feel able to exernigeresidual discretion to permit enforcement
of the Awards in circumstances where they were niigdbe Tribunal without jurisdiction.

The SCA Judgment on joinder/jurisdiction concluhsettles the law on that issue and is
binding oné= Astro =

94. Under Ground 4, Mioseph argues that the Tribunal’s decision ondiati®n is correct, an
this court is not bound by the decision of anot@h&prcing court, namely, the Singapore Court
of Appeal.

95. This ground can be disposed of quickly. Thestjae of whether the Tribunal had power to
join the Additional Parties under Rule 24(b), amd furisdiction to render the Awards

between the Additional Parties and First Medigiaserned by Singapore law, which must now
be regarded as having been conclusively settladd$CA Judgment. S€uangzhou
Green-Enhan Bio-Engineering Co Ltd v Green PowealtheProducts International Co Ltd
[2004] 4 HKC 163 at paragraphs 2(b) and (c) ande8 Lam J (as he then was).

96. In any event, the parties before the Singafonat of Appeal and in the present application
are the same, the issue under discussion in tbi®sas identical in the twoesds of proceeding:
the Singapore Court of Appeal is undoubtedly a toticompetent jurisdiction in relation to tt
issue between the parties, and the SCA Judgmarfinal and conclusive judgment on the
merits. Accordingly,¢I Astro = is bound by the decision of the Singapore CouApgeal on
this issue by virtue of an issue estopp&l rem judicatamSeeFirst Laser Ltd v Fujian
Enterprises (Holdings) Co Lt®012) 15 HKCFAR 569at paragraphs 43 to $@r Lord Collins
of Mapesbury NPJThe Sennar (No 21985] 1 WLR 490 at 493F-494/er Lord Diplock and

at 499A-Cper Lord Brandon.

97. In the course of his oral submissions to thetc®r Joseph referred to paragraph 96 of the
Award on Preliminary Issues and contended thagrbehe Tribunal, First Media had made a
concession that the Tribunal had jurisdiction, uritlele 24(b), to join the Additional Parties as
parties to the Arbitration, but argued that theéblinal should not exercise the power to join
matter of discretion. In paragraph 96 of the AwandPreliminary Issues, it is recorded that First



Media, in the course of its closing submissionth&Tribunal, withdrew the argument that the
reference to “parties” in Rule 24(b) connoted passeho were themselves parties to the
agreement containing the agreement to arbitratd.avidau contended, however, that First
Media had never made any “concession” on this jsmoe pointed out that the same or similar
argument had been raised%¥Astro & before the Singapore Court of Appeal, albeit that
was not expressly dealt with in the SCA Judgment.

98. In any event, the significance of the concessaccording to Mr Joseph, is that First Media
is now precluded from relying on this ground (iekaf jurisdiction on the part of the Tribunal
to join the Additional Parties) to resist enforcermef the Awards under s 44(2) of the
Ordinance. This is effectively the same argumeneuiGround 3, save that a different facet of
First Media’s conduct is relied upon to contend thahould be precluded from relying on the s
44(2) to resist enforcement of the Awards. If Fiv&dia did make any concession, it would be a
concession on a point of law. Under Hong Kong légre is no general rule that a party is
absolutely bound by an erroneous concession oima @daw (sedPaquito Lima Buton v
Rainbow Joy Shipping Ltd I{2008) 11 HKCFAR 464at paragraph 1ger Ribeiro PJ),

although circumstances may be such as would maksgust or unfair to permit the concession
to be withdrawn. It seems clear to me, from a pErakthe Award on Preliminary Issues, that
the Tribunal would have come to the same conclusagarding the true construction of Rule
24(b) with or without the alleged concession. Iis tonnection, it is also right to have regard to
the fact that the question of an arbitral tribusdlirisdiction is a matter of fundamental
importance to the process of the arbitration a$ agethe validity of the awards rendered by the
tribunal. Further, it is apparent from the AwardRreliminary Issues that First Media continued
to maintain that the Additional Parties could rastd should not, be joined as parties to the
Arbitration for a number of reasons. In my viewer\f First Media did make a concession as
regards the true construction or effect of Ruld?4f one stage of the proceedings before the
Tribunal, such concession should not lead to Mestia being be precluded from relying on s
44(2) of the Ordinance to resist enforcement ofAvards.

99. In all, I do not consider that it is oper@)AstroE> in the present application to re-open the
issue of whether the Tribunal had power to joinAldeitional Parties under Rule 24(b), or had
jurisdiction to render the Awards as between thdi#ahal Parties and First Med

43 Astro = is not entitled to raise the contention that themddrandum of Issues amounted to a
binding submission to arbitration

100. Under Ground % Astro & argues that First Media, by signing the Memoranadim
Issues, signed a further agreement for the aritratf the issues identified in that memoranc
which amounted to a binding submission to arbitratit is also said that the Tribunal has made
a further finding to that effect in the Interim BlmrAward, which has never been challenged ¢
aside and remains valid and binding.

101. Mr Joseph accepts that whether First Mediaglact in signing the Memorandum of
Issues amounted to a binding submission to arlaitré$ a question of Singapore law, and
further accepts that this issue was raised ancedrgafore the Singapore Court of Appeal.
However, it was not expressly dealt with as a spassue by the Singapore Court of Appeal in



the SCA Judgment, but was considered in the coofexie argument relating to “waiver” (see
paragraphs 218 and 219 of the SCA Judgment). Agoaph 219, the Singapore Cour
Appeal stated the following:

“In our judgment, the [Memorandum of Issues] carminvested with great or particular
significance. First, when read as a whole, the mhjact of the [Memorandum of Issues] was to
frame the issues which were yet to be determinetthdyribunal rather than to categorically
bind parties to the preliminary ruling ... the [Merandum of Issues] was directed to the
converse objective of identifying what remainedropefore the Tribunal. Second, and for good
measure, Ayunda and FM continued to reserve itsatibp to the Tribunal’s jurisdiction after
signing the [Memorandum of Issues].”

102. Mr Joseph’s argument is that, upon the trunstroction of the document itself, it amoun

to a submission agreement. The true constructiatheoMemorandum of Issues is, however, a
guestion of Singapore law. It is apparent fromaheve quotation of the SCA Judgment that the
Singapore Court of Appeal took the view that theneandum of Issues amounted only to a
statement of the remaining issues to be deternbgete Tribunal in the Arbitration. The
Singapore Court of Appeal also emphasised that Agwand First Media continued to reservi
objection to the Tribunal’s jurisdiction after sigg the Memorandum of Issues. In light of those
observations, it seems to me clear that the Singapourt of Appeal did not regard First
Media’s conduct in signing the Memorandum of Issaeamounting to a binding submission to
arbitration of the issues identified in the memaiamn.

103. InGuangzhou Green-Enhan Bio-Engineering Co Ltd v GiRRewer Health Products
International Co Lt supra, at paragraphs 2(d) and 3, Lam J (as nexhs) accepted the
proposition tha

“Although there is no specific reference to a gatar point in a foreign judgnmé, so long as tt
court is satisfied that the point could not haveaped the attention of the foreign court or the
parties, the foreign court should be regarded te liecided that point as we

104. If the Singapore Court of Appeal was of th@wthat upon the true construction of the
Memorandum of Issues, it amounted to a submissioeeanent, that would be a complete
answer to First Media’s jurisdictional objectiordaibwould be difficult to see how it would
have been right to refuse to enforce the Awardsyrview, the Singapore Court of Appeal

must, by necessary implication, have reLected Astrontention on this matter (sBécey,
Morris & Collins, The Conflict of Lav, 15" Ed, at paragraph 14-036).

105. It follows that, as in the case of joindeifdiction point, it is not open t&@ Astro & to
argue in this application that the Memorandum sfiés amounted to a binding submission to
arbitration.

First Media is not entitled to re-open the argumleualt¢I Astro 5 failed to comply with the
“multi-tier” dispute resolution mechanism

106. There are two other issues raised by Firstidwetlich | should deal with before I turn to



consider the issue of extension of time.

107. First, it is argued that th& tb 5" applicants failed to comply with the multi-tiersgite
resolution mechanism in clause 7 of the SSA. Thaniissue governed by Singapore law. For
the same reason tH= Astro B cannot re-open the issue of whether the Tribuadlgower to
join the Addtional Parties under Rule 24(b), or had jurisdictio render the Awards as betwze
the Additional Parties and First Media, it is likee not open to First Media to argue in the
present application that th®'to 5" applicants failed to comply with the multi-tier piste
resolution mechanism.

108. In passing, | should mention that Mr Landalireht, understandably, press this issue,
because a central theme of his arguments is thasagés of Singapore law which have been
decided by the Singapore Court of Appeal are bimdim the parties and cannot bditigiated in
the Hong Kong court.

Stage 1 versus stage 2 enforcement

109. Second, First Media argues t&@®stro & failed to satisfy the statutory poenditions fo
enforcement of the Awards.

110. The statutory scheme under Part IV of the i@mite adopts a two stage approach for the
enforcement of a Convention award, which is defimesl 2(1) of the Ordinance to mean “an
award to which Part IV applies, namely, an awardena pursuance of an antaition agreemet
in a State or territory, other than China or ang geereof, which is a party to the New York
Convention”.

111. S 43 of the Ordinance, commonly referred ttstgye 17, provides that the party seekin
enforce a Convention award must produce:

(a) The duly authenticated original award or a dudstified copy of it.
(b) The original arbitration agreement or a dulstiied copy of it.

(c) Where the award or agreement is in a foreigguage, a translation of it certified by an
official or sworn translator or by a diplomaticaynsular agent.

112. S 44 of the Ordinance, commonly referred ttstege 2”7, then provides that enforcement
of a Convention award shall not be refused excefite cases mentioned in sub-section (2) and
(3) of that section.

113. According to Mr Landau:

(1) One of the statutory pre-conditions for theoeoément of a Convention award prescribed by
s 43 of the Ordinance is the production of an ‘taalion agreement” which, in view of the
statutory definitions of the expressions “Convem@vard” and “arbitration agreement” and the
requirement in s 2 of the Ordinance that an afmwineagreement must be in writing, means a



valid written arbitration agreement between theipar

(2) In the present case, the Singapore Court okAppas made a full and final determination
that there does not exist any arbitration agreeretween First Media and the Additional
Parties.

(3) It follows thaté® Astro & cannot satisfy a statutory pre-condition contaiimes 43 of the
Ordinance (ie stage 1) for enforcement of a Congaraward, with the consequence that the
Hong Kong Orders are flawed and the statutory pesiol4 days prescribed by Order 73, rule
10(6) of the Rules of the High Court for an appgimato set aside those orders should have no
application.

114. The relationship between stage 1 and stagesZive subject of careful consideration by
Mance LJ (as he then was)rardana Ltd v Yukos Oil Company Petroalliance SssiCo Ltd
supra, at paragraph 10, as follows:

“I consider that the scheme of the Act is reasonaldar. A successful party to a New York
Convention award, as defined in s.100(1) has agfauie right to recognition and enforcement.
At the first stage, a party seeking recognitiormiorcement must, under s.102(1), produce the
duly authenticated award or a duly certified copg ¢e original arbitration agreement or a ¢
certified copy. The arbitration agreement meanaraitration agreement in writing, as defined
in s.5. Once such documents have been producextynigion or enforcement may be refused at
the second stage only if the other party provesthtiesituation falls within one of the heads set
out in s.103(2). The issue before us concernsdaheeat of and relationship betwete first anc
second stages. The first stage must involve théyateon of an award which has actually been
made by arbitrators. Mr de Garr Robinson acceptatit would not, for example, be sufficient
to produce an award which had been forged. Howévenyst be irrelevant at that stage that the
award is as a matter of law invalid, on any ofgheunds set out in s.103(2), since otherwise
there would have been no point in including s.1P3[B&e award so produced must also have
been made by arbitrators purporting to act undeatexrer is the document which is at the same
time produced as the arbitration agreement in ngitThat, it seems to me, is probably suffic

to satisfy the requirement deriving from the conaltion of s.100(1) and s.102(1) to produce ‘an
award made, in pursuance of an arbitration agreemen The words ‘in pursuance of an
arbitration agreement’ could in other contexts negjthe actual existence of an arbitration
agreement. But they can also mean ‘purporting tmade under’. Construed in the latter sense
the overlap and inconsistency to which | have reteare avoided. Any challenge to the
existence or validity of any arbitration agreememthe terms of the document on which the
arbitrators have acted falls to be pursued simptysolely under s.103(2)(b).”

115. At paragraph 12 of his judgment, Mance LJiooied as follows:

“However, one can produce terms in writing, contagran arbitration clause, by reference to
which agreement was (allegedly) reached, and on@i@auce a record of an arbitration
agreement made in writing with (allegedly) the auity of the parties to it. That, it seems to |
is all that is probably therefore required at tingt stage. That conclusion supports, rather than
undermines the further conclusion that, at the §tage, all that is required by way of an



arbitration agreement is apparently valid docunt@macontaining an arbitration clause, by
reference to which the arbitrators have acceptatthe parties had agreed on arbitration or in
which the arbitrators have accepted that an agneeto@rbitrate was recorded with the parties’
authority. On that basis, it is at the second stagder s.103(2), that the other party has to prove
that no such agreement was ever made or validlyerhad

116. Both Part IV of the Ordinance and ss 100-lG#he Arbitration Act 1996 seek to give
effect to the New York Convention. The relevantugtary wording in relation to the two stages
for enforcement of a Convention award in the Ordagaand the Arbitration Act 1996 is the
same or materially the same. | consider that tlwalpudgment of Mance LJ ibardana Ltd v
Yukos Oil Company Petroalliance Services Codlsb correctly states the legal position in
Hong Kong as regards the relationship between dtagel stage 2 for enforcement of a
Convention award.

117. It follow that, in order to satisfy the statyt pre-conditions contained in s 43 of the
Ordinance (ie stage 1) for enforcement of a Conwardgward, the award creditor is only
required to produceénter alia, (i) the original arbitration agreement or a doéytified copy
thereof, and (ii) the duly authenticated award duby certified copy of thereof which must he
been made by the arbitral tribualrportingto act under such arbitration agreement. All ferth
arguments relating to the validity of the awardj ather grounds for refusal of enforcement of
the award, are to be dealt with in stage 2.

118. In the present cas‘@ Astro = did produce the documents referred to in paragtdgh
above when it applied for the Hong Kong Orders (sed-irst and Second Affidavits of Chan
Kanice Hoi Lam filed herein on behalf €2 Astro = on 2 August 2010 and 23 August 2010
respectively). | conclude therefore tiEtAstro & did satisfy the statutory pre-conditions
contained in s 43 of the Ordinance for enforcenoétihe Awards.

Time for First Media to apply to set aside the Hétwgng Orders should not be extended

119. As earlier mentioned, First Media had, untlerdlong Kong Orders, 14 days after service
of the orders on it to apply to set aside thosesdt is now no longer in dispute that the Hong
Kong Orders were validly served on First Media 8nCctober 2010, and the 14 day period for
applying to set aside the Hong Kong Orders expired November 2010 (see Skeleton
Argument on behalf of First Media dated 1 Decen#t¥4, paragraphs 160 and 161).

120. As a matter of fact, First Media’s present suns to set aside the Hong Kong Orders was
issued on 18 January 2012, some 14 months ounef ti

121. The issue is whether the court should exernss#iscretion to extend the time to permit
First Media to apply to set aside the Hong Kongddsdn the circumstances of the present case.

122. | have been referred by the parties to a gaaay authorities regarding the principles for
extension of time. On behalf of First Media, Mr dami strongly relies upon the decision of the
Court of Appeal inThe Decuriorf2012] 1 HKLRD 1063 which concerned an application by a
defendant for an extension of time to file a deéerithe application was refused at first instance




and judgment was entered against the defendaallolving the defendant’s appeal, Cheung JA
(with whom the other members of the Court of Apegkeed) gave the following guidance:

(1) The applicable principle in deciding whethendi should be exteled is to look at all releve
matters and consider the overall justice of the cAgigid mechanistic approach is not
appropriate.

(2) There are two conflicting principles at playrsk a party is required to observe the
procedural rules, the defaiof which may result in judgment being entered agjain Second, a
party should not be deprived of an adjudicationtl@merits due to a procedural default un
there is prejudice to the other party which carretompensated by costs. These two principles
are not absolute. A rigid application of the fipsinciple may lead to dismissal of actions witr
consideration of whether the defendant has beguadiced by the default. However, the Court
has treated the existence of such prejudice toumat and often decisive. Likewise a rigid
application of the second principle without exceptmay enable a wealthy litigant to flout the
rules. The resolution of these two conflicting pipies is to consider all the circumstances o
case and not confine the decision to the applionaifaa universally applicable rule of thumb.

(3) This approach has not been drastically chabgdte introduction of th€ivil Justice
Reformin Hong Kong since 2 April 2009. An expeditiousbsal of a case has todmnsideret
together with the equally salutary objective ofgirgy fairness between the parties.

123. Mr Landau also argues that:
(1) Itis incorrect to think that the absence gioad reason for failing to comply with a time

limit is always and in itself sufficient to justithe court refusing to exercise its discretion to
extend time: seéhe Mortgage Corporation Ltd v Sandoes & OthHé@97] PNLR 263at 277.

(2) Consideration of the merits is a very importi@atture of the balancing exercise to be
undertaken for deciding whether to extend time:Sa&aco v Novokuznetskupra, at 338. Thel

it was also said that the folving factors, in the context of an applicatioretdend time to app!
to set aside an arbitral award, would be relev@néxtent of delay, (ii) the excuse for the delay,
(iii) the strength of the applicant’s case forisgttthe order aside if an extension were granted,
and (iv) the degree of prejudice to the respondehe application is granted.

124. Mr Landau places special emphasis on (i)gbee of prejudice and submits that

43 Astro = would suffer no substantial prejudice if First Neds permitted to make the prese
application out of time, and (ii) the merits of #gplication to set aside the Hong Kong Orders
in reliance upon s 44(2) of the Ordinance.

125. In so far as reasons for the delay are cordeas earlier mentioned, First Media initially
took the view that it had no assets in Hong Kongj thiis it was not necessary to take any action
in Hong Kong. | may add that First Media also reddrto the advice that it received from its
Indonesian lawyer that the Hong Kong Orders hadeeh properly served on it as being
relevant for the purpose of assessing the reasemedd of First Media’s conduct. The position
changed, however, whee@ Astro 5 obtained the Garnishee Ordisi in circumstances which



have already been set out above which meant th&titMedia had no alternative but to take
action to set aside the Hong Kong Orders. | daunoterstand Mr Landau to be arguing that |
Media had “good reasons” for the delay in seekiget aside the Hong Kong Orders. In any
event,in my view, the matters mentioned above providéest, an explanation for First Medi
delay in taking action but cannot be regarded gs'good reasons” to excuse the delay.

126. On behalf o%@ Astro =, Mr Joseph stresses that the short time limitddys) provided

for any challenge of an enforcement order is design underline and support the important
principle of speedy finality which underpins thealdnof the Ordinance. He refers to s 2AA
the Ordinance which expressly provides that “thediof the Ordinance is to facilitate the fair
and speedy resolution of disputes by arbitratictheut unnecessary expenses”. In this regard,
Mr Joseph prays in aid the following statement @Mt LJ inSoinco v Novokuznetsbupra, at
338:

“It is obvious that where leave has been givemtioree an award as a judgment and judgment
has been entered in relation to an arbitration dwra Court is in entirely different territory fr
applications for extension of time for complianc#winterlocutory orders or rules applying
during the currency of a case ...

Arbitration is intended as a process for the raswiuof disputes similar to the trial process save
that it may lack the formality of that processcamfidential and is in most instances conducted
more speedily. Once an award has been obtaingddbtg unless good reason is shown for not
doing so, will be prepared to turn that award mfjadgment, so as to aid enforcement. In that
context the failure to apply within the time limits set aside the judgment will not be viewed as
a mere technicality to be brushed aside even igfiptication has some chance of success were
an extension of time to be granted. All will depeamdthe circumstances.”

127. | have also been referred to the recent aecd Popplewell J iferna Bahrain Holding
Company WLL v Al Shamsi and Othesgpra, which concerned an application for anresits
of the 28 day period to challenge a London arbdreaward under ss 67 and 68 of the
Arbitration Act 1996 (on the grounds of lack ofigdiction and serious irregularity). The
following statements of principle by the learnedga are worth quoting in full:

“27 The principles regarding extensions of timehallenge an arbitration award have been
addressed in a number of recent authorities ... fsdmeh | derive the following principles:

(1) Section 70(3) of the Act requires challengeani@award under s. 67 and s. 68 to be brought
within 28 days. This relatively short period of @meflects the principle of speedy fitawhich
underpins the Act, and which is enshrined in s). I{he party seeking an extension must
therefore show that the interests of justice regair exceptional departure from the timetable
laid down by the Act. Any significant delay beyoP8 days is to be regarded as inimical to the
policy of the Act

(2) The relevant factors are:

(i) the length of the delay;



(i) whether the party who permitted the time linatexpire and subsequently delayed was a
reasonably in the circumstances in doing so;

(i) whether the respondent to the applicationha arbitrator caused or contributed to the delay;

(iv) whether the respondent to the application wday reason of the delay suffer irremediable
prejudice in addition to the mere loss of timehi gpplication were permitted to proceed,;

(v) whether the arbitration has continued during pleriod of delay and, if so, what impact on
the progress of the arbitration, or the costs iremim respect of the arbitration, the
determination of the application by the court migbtv have;

(vi) the strength of the application;

(vii) whether in the broadest sense it would beaurb the applicant for him to be denied the
opportunity of having the application determined.

(3) Factors (i), (ii), and (iii) are the primaryctars.

28 | add four observations of my own which areedévance in the present case. First, the le

of delay must be judged against the yardstick ef28 days provided for in the Act. Therefore a
delay measured even in days is significant; a delegsured in many weeks or in months is
substantial...

30 Thirdly, factor (ii) is couched in terms of whet the party who has allowed the time to
expire has acted reasonably. This encompassesiéistian whether the party has acted
intentiondly in making an informed choice to delay making #pplication. In Rule 3.9(1) of t
Civil Procedure Rules, which sets out factors galheapplicable to extensions of time resulting
in a sanction, the question whether the failureaimply is intentional is identified as a separate
factor from the question of whether there is a gexylanation for the failure. This is because in
cases of intentional non compliance with time Isné public interest is engaged which is
distinct from the private rights of the partiesef@is a public interest in litigants before the
English court treating the court's procedures Esno be complied with, rather than deliberg
ignored for perceived personal advantage.

31 Fourthly, the court's approach to the stren§thechallenge application will depend upon
the procedural circumstances in which the isswgeariOn an application for an extension of
time, the court will not normally conduct a subsi@rnvestigation into the merits of the
challenge application, since to do so would detfieafpurposes of the Act. However if the court
can see on the material before it that the chadlengplves an intrinsically weak case, it will
count against the application for an extension]st/lain apparently strong case will assist the
application. Unless the challenge can be seen @ither strong or intrinsically weak on a brief
perusal of the grounds, this will not be a facttiichi is treated as of weight in either directiol
the application for an extension of time. If it a@adily be seen to be either strong or weak, that



is a relevant factor; but it is not a primary facteecause the court is only able to form a
provisional view of the merits, a view which migidt be confirmed by a full investigation
the challenge, with the benefit of the argumentolwhiould take place at the hearing of the
application itself if an extension of time were rgped.

32 The position, however, is different where, as I@ppened in the current case, the application
for an extension of time has been listed for hegpainthe same time as the challenge application
itself, and the court has heard full argument @nrtterits of the challenge application. In such
circumstances the court is in a position to deoimlemerely whether the case is ‘weak’ or
‘strong’, but whether it will or will not succeetlan extension of time were granted. The coL

in a position to decide whether the challengegs@d or a bad one. If the challenge is a bad
this should be determinative of the applicatioextend time. Whilst it may not matter in
practice whether the extension is allowed and gpti@ation dismissed, or whether the exten

is simply refused, logical purity suggests thatduld be wrong to extend time in those
circumstances: there can be no justification fqgrasleng from the principle of speedy finality in
order to enable a party to advance a challengehwhilt not succeed.

33 Conversely, where the court can determine tiethallenge will succeed, if allowed to
proceed by the grant of an extension of time, thay be a powerful factor in favour of the gr

of an extension, at least in cases of a challengsupnt to s. 68. In such cases the court will be
satisfied that there has been a serious irregylgiving rise to substantial injustice in relatitm
the dispute adjudicated upon in the award. Giverhigh threshold which this involves, the
other factors which fall to be weighed in the balamust be seen in the context of the applicant
suffering substantial injustice in respect of tinelerlying dispute by being deprived of the
opportunity to make his challenge if an extensibtime is refused. Where the delay is due to
incompetence, laxity or mistake and measured irkevee a few months, rather than years, the
fact that the court has concluded that the s. @8aringe will succeed may well be sufficient to
justify an extension of time. The position may lleeowise, however, if the delay is the resul

a deliberate decision made because of some pedcadwantage.”

128. At paragraph 82 of his judgment, Popplewdlirther stated the following:

“Even where a party has good grounds for challemgmaward under s. 68, if he deliberately
chooses not to do so timeously, or deliberatelgytein doing so, because of some perceived
advantage, there is nothing necessarily unfairéelpding him from resorting to the court when
the perceived advantage no longer seems to hirnciguffly advantageous. To allow him to do
so would undermine the principle of finality, agstithe background of which questions of
fairness fall to be judged. The court will not lyenpathetic to those who ask to be relieved of a
strict time limit when the failure to observe itshiaeen deliberate and tactical.”

129. In the present case, | consider the folloviaogors to be particularly relevant in the
exercise of my discretion whether to extend to time

(1) The length of the delay, namely, 14 months, Vv&ry substantial one, whether viewed on its
own or in light of theshort period of 14 days provided for in Order 18er10 of the Rules of tl
High Court for making the application, and haviegard to the context of the application,



namely, to resist enforcement of Convention awards.

(2) The delay was the result of a deliberate atcltsted decision not to take action in Hong
Kong. First Media took the view that there was Bedhto take action in Hong Kong because it
thought that it had no assets in Hong Kong uporciwbeixecution could be levied to satisfy any
judgrrent which might be entered to give effect to theakds. It seems to me clear that First
Media took a calculated risk regarding the presgocabsence, of assets in Hong Kong. As
events turn out, the risk has now materialisea hdt see why the coushould then come to ti
aid of First Media and assist it to get out ofsiédf-inflicted predicament.

(3) Although First Media has successfully resigtezlenforcement of the Awards before the
Singapore Court of Appeal, the Singapore courtagisig in its capacity as the enforcement
court and not as supervisory court. The Awards mmideen set aside. They are still valid and
create legally binding obligations on First Medasttisfy them. The distinction between setting
aside proceedings and enforcement proceedingsmpisasised by Mr Landau before the
Singapore Court of Appeal at paragraph 40 of Mtstlia’s case dated 1 March 2013, as
follows:

“There is a well-understood and accepted conceplitfalence between setting-aside
proceedings and forcement proceedings. Setting-aside proceedireya aneans of ‘recourse
against the award’, that is, they are proceedioggtack the award itself. If successful, the
award is annulled and (in general) no longer exigte legal and practical consequence is that
(in general) the award is no longer capable of eeiment anywhere else... It also means that
the award no longer binds the parties and fresbgaaings may be commenced. This is very
different from a party merely raising defencesnéecement. A court’s ruling on whether to
enforce an award within its own jurisdiction is aot attack against the award itself but a
statement by the court that it will not lend itd & the enforcement of the award in that
jurisdiction. The effect of such uling is in principle confined to that jurisdicti@one and it is
possible for an award to be refused enforcemeonéjurisdiction but enforced in anothe

In other words, declining to extend the time farsEMedia to apply to set aside the Awards
merely means the®@ Astro = is permitted to obtain satisfaction of a legaligding debt due
and owing by First Media 14 Astro 5.

130. I have not lost sight of the size of the Avgaidalso accept th4= Astro® has not

suffered any substantial prejudice (other thanscasiich can be compensated) as a result of
First Media’s delay of 14 months to make the preseplication. | do not, however, consider
that these matters are sufficient to override ltinee factors mentioned above or tilt the balance
in favour of granting an extension.

131. As mentioned above, | have also come to thelasion that First Media is precluded from
seeking to rely on s 44(2) of the Ordinance tostemmforcement of the Awards. If that
conclusion is correct, obviously | should declineekercise my discretion to extend the time for
First Media to make the setting aside applicatioren if | had come to the conclusion that First
Media’s setting aside application had merits armlifhotherwise succeed based on s 44(2) of
the Ordinance, | would still not be prepared torelse my discretion to extend time by reaso



the three factors mentioned above.
Conclusion

132. For the reasons stated above, | decline twiseemy discretion to extend the time for First
Media to apply to set aside the Hong Kong Ordeit the consequence that First Media’'s
summons dated 18 January 2012 shall be dismisseddantirety. In any event, even if | were to
grant an extension of time, | would still have sfd First Media’s setting aside application on
the basis that it is precluded from relying on €44f the Ordinance to resist enforcement of
Awards. | also make an ordeisi that%@ Astro & shall have the costs of this application, to be
taxed if not agreed, with certificate for three osel.

133. Lastly, it remains for me to thank counseltfair clear and cogent submissions which |
assisted me tremendously in coming to my decisioths interesting but difficult case.

(Anderson Chow)
Judge of the Court of First Instance
High Court

Mr David Joseph QC, Mr Bernard Man & Mr Justin Hestructed by Clifford Chance, for the
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Mr Toby Landau QC, Mr Mark Strachan SC & Mr Jeffi@lgau, instructed by Stephenson
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