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\ Egreement were not approved,
“ilue FCA would be recovered

Ten T2 [Nye (s Wy SO
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a sulmsequent case, however, the Sixth Cir-
cult embraced the doctrine of “commenciad
good faith" explicitly hobkding that “even
the contractual obligations of unconditional

gunrantors are protecied by the doctrine of

commercial good faith.” Unsitsd States v
Willks, 503 F.2d 247, 255 (6eh Car. 19700 It
musi be noted that the issue in Wil was
“whether and, il 50, Lo whal exlenl a se-
cursd party can collect a deficiency {rom
guaraniors after being charged with baving
neediesaly dissipated the. collateral which
might hawe substantially redweed, il not
mmpi,q:r.nl:lr extinguished, Lhe 1 il by el sy
secured] by the guarssty.” [d at Z4-55.

i w2l The rule in the Eighth Cireuit is
that, ns a matter of federal law, the sale of
collstara]l must be “commercially reasena-

sble” regurdlods of the terma of the gunran-
ty.- Its ressomifig is (hat this is a require-
ment of .the Uniform Commercial Code,
U.CC 5% o-B0L{aKby, 5-50d4(3), which haa
bemame the source of gonernl commessial

olaw., [nited States v. Conrmd Pub. Co, BG83
F.2d 948, 852-53 (Beh Cir. -1978).

(2]

Our convass of the casas oonvinces

Jus that they are of no helpytal sppellants.

Even if we nasume, withbuy dessding, that
the “commercinlly nfasoudble” (or good
faith) doctrine applied, there was no woke-
tion of it by the=EDA. It could not be
found o haove adied negligently or onrea-
sonably inentenng into the settlement with
the recaftepand the other secured creditors
Indeed, ¥ mfpht kave besn found so o il
had §or-become & party io the sgresment
The bankruptcy jodjpe found that if the
the balnnoe
[rom other
collstern] on which EDA holds competing
claima, thus sericaly eroding Lhe recovery
prospects af EDA ss well"™ This would
mean, of course, that the guarnniors would
be stopped of sdditional collatersl insula-
tion and exposed to greater individoal lm-
blity.

[4] The “fundamental rights™ claim of
appellants is neither fundamental mor right
Their relance on Louisville Stock Bamk v,
Radford, 296 1.8, 555, 55 S.0L 854, T3 LE4

1553 (1935), that, somehow, they were de-
prived of property without due process of
law s totally misplaced. Radford held that
the Frazier-Lemke Act, imsofar as it inler-
{ered with a bank foreclosure of mortgaged
Jeroparty, wai uonosonstitutional because b
tsak bank property withool just compenss-
teon. The case had nothing to do wilh the
duties of 3 secured creditar to guaraniamdn
dispoaing of collaternl Nor do weid any
af the stale casea ested by/the\sppeliznts

u.].j.rn.-l:aJ.'-I: CD,ﬁ J

e nide

u.'rl-.'l:m:tl 1-'1-;'- it e Tl

‘F.EL
MFEH

'r( Sylvrin IEI}EL et al, I‘I:n.hl'l'.. ¥
Appeilants, ; =
W, ’
CERAMICHE RAGNO, gt al,
Defendants, Appelless.

Mo, H2-105T,

United States Couri of Appeals

Firat Cireait 4

Arpusd June 9, 1982
Decided Aug. 4, 1982
Hehenring Denied Aug. 30, 1982

Suit was browght by distribetors allsg-

ing that manofscturers of coramse tiles had =

=

breached contraet by usjustifishly termi-

neting distrbulorship. The Unzted States

District Court for the INstriet of Puerts

Rico, Juan M. Perez-Gimenez  J. 528

F.Supp. 243, ordered arbitration-and dis-

mizsed complaint, and distnbuiors sppesled,
The Court of Appeals Coffin, Chisl Judge,
held that where |;|.u.rL|.-r:l' wrhilralion agree-

ment fell within Comvention on the Recog- -

mition and Enfarcement of Foreygn Arbitral
Awards, and where nothing suggpested that

agreement was “null and void, inoperative

or incapable of being performed™
Convention, arbitration of parties’ dispute

under &°

»

wiad required under clause which prwidad -

-l

,H'.L
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1. Arbitration

Ldldre whieh = | ik nlid wilh '|||;|-|".;,Il

lo redor .I._.|||_I_|_ Ly artil

Convenlson

ralion parsuani Lo

| TR :.'I"I|:I'I::-I"I R .-f'-."\'

an
Foreipn Arbitral Awand must
rosulveo preliminary

foreement of
quesiioms ag Lo whothor
there 8 agreement in wriling Lo arbitrate
subpect, of dispute, whelher ayreement pro-
vides Tor arbitrution in territary of Conven-
Lon signatory, whether agresment arses
out of commaeretal relationship, and whether
commercial relationahip has some reasana-
dnle relation with [ormeen state and. i dis-
trict court resglves those guestions in af-
Sirmalove, it must order arbitratbion urless ot
finds zpreement null and woud, inoperntive
ar |r.:;r,|u|u|1.' -.:f e performad. & DS
C.A. §§ 201, M2, 206 Convention on Lhe
tecopnition and Enforcement of Foreign
Artntral Awards, Arts. | subkis 1

subda. 13, ¥ USCA. § 301 note.

a, W,

2, Arbitration 5=T.4

‘Wall and woid™ elause | conteined
Convention om the Recogrion and En-
of Foreip, MArbitral Awards,
which encompassesonly \those siluatlions,
such as {raod, mistake duress and waiver
ihal con be a',J-_.rnel‘J :|-L'ul'.ru_|:. aft af lnterna-
tional sealaaddl nol’incorpornte Puerto Hico
Dealers deh Sthich prohilis
putesdrgn Being arbitrated
Riod, and ihus arbatrntion of d
crcwhelribulorship had unjustifiably
try manualneturers
Nubjeel o arbitration under parties’ arbibr

foreement

CErln O
ilmide Fuerto
spidie whebh=
It
(o U

Lerrhinated | talian

Liom & which provided for nrhetration

of any deEpule by artoler selected by prs-

dent of Itnlmn tmbueal nd which waa mot

ETE AN

“rull and veid, ineperative or incapable of
being performed” within
tion. 9 U.S.0.A
the Heeopmition and Enforcement of
Foreygrn Arbitral Awords, Arl 11, subsd, £ @
USCA § 2] note

torma ol Lonnens
§ 201 et s Convention

an

* N the Thed Circual, siiting by designaison

Vabentin Adames, o Piedeas, PR

Livw Firm of [lenny F

R., wus on b, {or

PRI HF
i Piedras, P
(=, appellants
Fornando {ronzalez Pl
R.. with whom Caklman, Antooetid

NP} " .
Lpsrtialdme, I

e
'I:'-a:‘\-, I

& Uhiwiln, Samnturce, . K. wos on brsed. for

dolondants, appollecs,

Before COFFIN, Chiefl Judpe AQSEMNN,
Senior Cireuit Jubge,* BOWHNES, Cirsuit
:,I-Ij_fl!

COFFIN, Chisef Judpe

In this appeal-fgtm the distrct court's
wrbitration ordar, 523 F.Supp. 243, we must
explore 1hefeintinghip belwess the Feder-
al A L : ' Jeo-
nibits_cortain disputes heing arhitrat-
ed Muiside the Commopwesith af Puerla

L e
—

The defendants-appellees are [alian cor-
pornbiona Lhat make nmd markel cernmie
Liles The plustfis-appelinnts are two
Puerto Rico corporations and an individual
citmen of the Commonwealth, [n 158 the
parties entered into & distributarship agres= -
mest giving the appellants exclusive rights
to sell and distribute the appelless’ ceramic
Liles in the Antilles. The agreement was
reduced to writing on April ZZ, 1971, and
contained the following paragraph O

“Anv dispute related to the iRterpreta-
tion and applieation of this eontract wall

w submilled Lo an Artiter selected by

this President of the Tribunal of Modens, "'

[Iialy,] who will judge as |last pesort and
without procedural formalities.”

In March, 1881, the appelinnis brought
it i the Superior Court of Peerio Hico,
allégng that the u.i.'pr_-Hl.v_'l had breached the
conlract by unjustifliabdy Lermimuting Lheir
distributorship The complaint soaght
damages in accard with the provisions of
the Puerto ieo Dealers Act, Law 75 of
June 24, 19 as amended, 10 LP.RA.
£4 278 et seg. The appeliees removed the
case Bo Lhe Uinited Slates Lhstrct Courl for

;
fud
B
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ithe Dstnet of Poerto Rien, 2 USC. § 206;
2 USRC B8 IT3EaNZ), 144lial The dis
irel fourt ofdefsl GiFrbitFbeR o acceord
wilh paragraph 9 and dismmssd the com-

plaimt.  This appesl ensusd
"'Appi-iIJ.n‘.J. contend [irst thati, under Lhe
laws of the Commenwealth of Puerio Ries,
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clamses enforoe-

upoh such grounds as exist sl

that it makes wrbitratson
ahle “save
kaw arF if6 equaly far the revocation of W1y
contract”. 9 USC §2 They contend
that the Dealers Aet provides grounds “at
law or in equity” [or mevocation of para-
graph 9

paragraph 9 18 yout and unqﬂ_.l'l:-rl.'e:l.l:-h' . We pepd nol, however, conailer ter what

They invoke the general principie that con-
Lracling parties may not agree to clauses or
conditinves “in contruvention of law, morals,
or public order”. 31 LPRA § 3372 And
to show Lhal parngraph @ 18 conltrary to Lhe
pabliec opder, they direel cur attention Lo
the Doalers Act, as amended The Dealers
At was enacted to help protest Puerto Rico
distribotors from the allegedly explaitative
practices of cortain foreign suppliers.! Sub-
stantively, it prohibited termination af deal-
ership controcis except “for just cause™. 10
I.PRA & FEa dieclared
Lhal s provissons were of o public sfier
and thot the deslers’ rights under it\ecould
ot be waived. 10 LPRA /58 "In
1578 it was amended Lo codify fritg pordicial
conatructions, scv Walborg Sarmew, Tribo-
nal Seperror, 104 DLPE L2D101965), so that

lodoy 11 nands:

-

Maorm=bver, il

*Any strpulatsgnihat phlhigates o dealer
Lo o just, arbitrate OF fipate any conlro-=
vorsy thal comes up regoring hs dral-
er's contragfsnizside of Puerie Rico, or
undir forchm law or rule of
ihzwise coptidered ne v ARAbing tho [‘.||'-|.|'
pidich s#f forith by this chapter and is
thapefore vind.® 10 LPR A

§ Tish-2
L'ﬁ[l}m-l.unh-. continue Lher arpument by
suggesting that, piven the arhilration
clnuse’s unenforesabilily under Puerto Rico

Lo,

nw, soal] bee

miall wd

court could nol

snforos it. They obaerve thot Chapter Umne

af the Federal Arbitraticn Aeyis limited, in
i 5

the [ederal deinct

| The Act's saiement al mataves rends,

The Commaoanwealisi of Puemao Eeoa canmnod
remain mdifferent 1o the growing number of
cased in which domestsc andd foreign emlerpas-
ea, without just cause, elimenate ther deslers,
CONOFISIONAIrES OFf afe@ls, A5 000 45 [hese
hewd crealed § Tavorohle markesl and woicho
lAkifE Al BEalnl USsFEr g

The Lemeldtive Assembly of Pusmo Ren de-

in part

Al mLFreElLE

cisrrd 1hal the reavocable Babdily i 1he deal-
| l_ 11y
2 o

1
s i {'J;..El

s R RN

gxtent the phrase “grounds/ssexst at law
or in equity” incorporates \Commonwealth
law. See County of Middlesex v. Gevwn
Canstruclion I."--.'.'-,J.l S-P2d 53 (st Cir
1971k Note, Imforpiration of Sinte Law
Under the Fegeml/Ariutration Aect, 7B
albch. LEew/AQAINI980). In particular, we
need ot Sansader whether the phrase incor-
porated Ehe-Dbenlers Act The simple reason
s Wntsihi disiricl court did pot purport to
= Flrrine suthonty onder Chapier Une of
the\Federnl Artitratson Acl: rather, it set-
el under Chapter Twa of the Act, @ USC
9 01 ot seg., which implemengied tho Con-
vention on the Hecogmition and Enforee-
ment of Foreign Arbitral Awards, sccedad
ta by United States, September 30, 1970, 21
AT, 3517, TLA S Ne 6997 [reprinted fol-
owing 9 USCA § 201 (1982 Supp)]
{herealter relerred W as “the Convention™)

|
J.‘-._.".H' A court presented with = request to

refler n dispute to arbitration porsuant te
Chapter Two of the Federal Arbiteation
Act performs a very limited inguiry. It
must resolve four prelimonary questbons:

1) s there an agreement in wrting to
priiirate the subject of the -:I.;.|_|u1|_-’_'
Cenvention, Articles LI1}, TH2).

b Does the agresment provide for arbi-
tratmn o the territory of o signatary
af the Convention? Convention, Arti
cles I{1). 1i3: o US.C. § 286 [Deecla-
raton of the United States |:,p|'.r|. ne-
ceasion, reprinted in 8 US.CA. at 154
n29 (1982 Sapp.)

T B rraslbiomafip e Pusria Kico i viial 1o the
pEnsral econemy of the oaintry. to the piablss
the prnersl wellare, and in the
exerciae al B8 police power, i deems il neces-
sary to regulabe, nsofar as pertinert the fledd of
said relationship, S0 af o avoid the sbuse

raused by certain practices.” Laws of Puerio
Rigo, 1864, p. 231

interesl and b




= i . s S

— R

»
:j:l f Arbilration Act
, L S i ]

(3] Doea the opreement arme out of o
legal relatsonship, whether contracty-
gl or not, which 3 consderns] a3 oom-
mercal? Uopvenlson, Artele I 9
LLsC, § 202

ls a_pariy to the agreement ool an
Amencan clzen, or does Lhe comemer-
cial r:l.ahn:mhs[.l have same reasonabibe
relation with one or maore [oreigs

statem? & ULS.C § 2
Il the disirict cogr reaolves thoss guestions
in Lhe afflirmative, as it rly did in thia
case, then it mu.i_-l.r_:l‘lir'r arh 1]
inds Lhe menl n il wa ar

ative or ineapable of |:H‘.|‘.|H' j.rE:'ferhl!-d".
Convenion, Artsebe 113,

b, +4F] Appellants argue that the Dealers
Act"renders paragraph 2 of the contrset
“null and veid, inoperative or incapable of
being performed®] They contend that the
“null and void” clause was intended 1o in-
corporate the Dealers Act as an expression
of Puerte Rieo publie policy. We disagree,
Such an expansive interprelation of Lhe
clause woiald be antithotical to the popds of
the Comvention. [n Scherk v Albgrta-Culs
wer Co., 417 U5, 508, 517 n. 10, 84 5CL
(2) 2449, 2456 n. 10, 41 L.E4.2d 270 k]ﬂ"aj the
Supreme Court observed

4

“The goal of the Cafivention, and thes
principal purpose undivipitg Amencan
adoplion and imphéfmentation of i, was to
encowrage. the (Recegnitzon andd enforeoe-
ment of cofeperesn] arbatration .n[:r-:-t-
ments indnlernationnl conlemeis and L
anifly thinstandards by wheeh agre I"Tu,'r'L.

Lo aFtitrntes are observed and prbatral
awards ‘are onforeed n the signatory
aouOitries.”

The\ parochial _interests of the Caommon-

spealth, or ol any stale, connot be the meas-

r |8 "'I:Iu,r trxtual discusimn adiume, willhoul de
cading, that the Comemonweslsh would appdy
vhi curfent iflerpretason of the Dealers Act o
{his dispuie, even though the comtrac was re
duced o wrsting belors the decision =n Wl
borg, supra. and before the 1978 amendmenis
0 the Dealery Aoy '

=

iy =
.

4 "Dhar conelusion acoords with the grneral
maide Iy wiich appellate couris have constneed
ihe Convenuon and Chapier Two of ife Federal

See Parsoms & Whiitemnre

Ine. v. Socsche Generade oe §0n

dimstrie gt Papeer (RAKTAL SO8 Fodd 8ol 510

Che an S84 F.2d 187 (18T

T

S8 g . :
22 : "o n & o=
o E - E. ::L {'.f
SEQ e . : CARTER . SUPERMARKETS GENERAL CORP. 187

Jiru aof how the “null and voud" |'!_FI£"H" in

im L bed |nidegd, By acecding to ond

implemenlin b
goverament has ipsisted that not even the

parcchial inlerests of the r|.u|.|.n-11_rr1u.5r b the
messure  of interpreistion. Hather, the

clause must be igterpreted Lo enoompsss

only Lhosa s1lua Linms. auch as I'r.|.1.|.-||I M=

Take, duress, and 1 '-'-m'-ﬂ—-hn.t nn-g_igg_u—__r

e nouirally on

LA D Assoeintes, foc v F'nu!l.r B.:‘nl!harr::.
&6 F.2d 75 (4th Cir. 1961)1

Hothing in the record SOpgesta that the
arbitration agreemend was Ynull and vaoid,
inoperative or meapably’ of being per

{ormed™ withindfe toems nf Article [I(3) of
the Convention )

_|.
The judgment ol Lhe Fe district court is af-

.

Jeanetie CARTER, Plaintifi-Appeilant,

L

SUPERMAREKEETS GENERAL
CORPOKATION,
Defendant-Appellee.

Mo, Bl-1814.
United States Court of Appeals
First Cirouit
Arpued June 3, 1382

Decaded Aug. 6, 1582

Former employes hrought diserimina-
jom metion .';g.a.ln:.-l formier 1"r'.p|u:|:1.r The
™ 24 Cir 1-4..] {constraing narrowly the

bl delenas 0 enlofcemment of
gwardas under Artcls V2B MeCreary Tire

policy

& Rubhber Ca v CEAT, 50 F.24 1002 (3d Cis !

1 --1'-Iuh':--r|'-r-: that there i@ “nothing discre-
tonary” about Article 110231 Semilar consider-
stions have influenced the construction of otk
& domestic siaiuies n the contexi of interma
isnnal ErBiEFEliGi. Se Schevl, BURra; oo
(FersErade de Swrvellsoce. 5 4. v Raytheoa Eu
ropean Manapement and Sysfems Co., B3 Fid |
BE3, 86T (1w Chr. 15&1) Y

(S

r;'&,;
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a subseguent case, however, the Sixth Cir-
cult embesced the doetrine of “oommereial
good faith" explicitly bolding that “even
the sontrastsal ehiigations of unconditional
gunrantors are proboectod by the doctrine af
commercial good faith.” United States v.
Willis, 593 F.2d 247, 255 (6th Cer. 1979 It
miast be poted that the issue in Willls was
“whether snd, if so, o what extent a se-
cured party enn colleet o deficiency from
guaraniors after being charged with baving
necdlessly disEpated the collateral whieh
mignl hawe =uhu:an|iuJLj|l redused, if not
completely extinguished, thp indebtedness
sacured by the poarmnty.” [d at 254-55.

_[.3I The rule in the Eighlﬁ Cireuit is
that, an a matter of foderal lnw, the sate of
collateral must be “mommercially reasons-
+bla™ regurdless of the terms of the guaran-
ty., Its reasonifp is that this is & reguire-
' ment of .the Uniform Commercial Code,
LLCC 6§ 9=5003Wb), 9=-504(3), which Bas
become the source of general commercink
JJaw. [United States v. Conrad Pube O, 58%
F2d 545, 552-53 (8th Lar. 197EN

[3] Dor canvass of the (Cased convinoes
I'm ihat they are of no help“twe” appellants
Even if we assume, withost deciding, "that
the “commercially \Feasonable™ (or good
fuilh) docirine dpplhe, there wus no vicls-
ton of ik I'._ll' it EDA. & could mot be
foumi io gaye\adMed negligently or unrea-
sonably in éntering into the settloment with
Lhe meeeberonmd the olher secured ereditars.
Intheeti, It might have been found so if it
bzl not become & party to Lhe agreamonl.
The® ankmuptey judge found that i the
agrecment wers not approved, “the balance
doe PCA would be recovered from other
collzteral om which EDA bolds sompeting
claima, thes seriously eroding the recovery
prospocts of EDA ps well* Tha would
mean, of couwrse, that the guarantors would
be stripped of additional collateral insula-
tion ond exposed to grester individeasl lia-
billity.

[4] The “fundamental mghts” claim of
appeflants is noither fundamental nor right
TI'H.'iF I'l'lii.l'..l:E ulal Ll'.ll.ﬂ.ﬂl-'r-JIJE stl'.lﬂllli R.I.IHI ¥
Badford, 205 1.5, 555, 55 5.CL BLM, 79 L.LE4

L

1583 (1535), that, somehow, they were de-
prved of property wilthout due proeess af
law ia wially mispleced. Radiord held that
the Frazer-Lembke Actl, insolar os & inbar-
fere] with a bank foreclosure of mortgaged
Joroparty, was unconstitutionnl becaugs Bt
took bank properiy without just compinda-
tion. The case had nothing to dofwith)the
dutbes of o seeured ereditor 1o guaranlers in
dizspoaing of collateral. Nordo we find sny
af the stale cases ebed bof Yhe appellants

ﬁ‘il’;:ﬂ“‘l : Cﬂh\/

M. Sylvain LEDEE, e al, Plaintifis
Appellants,
V.
CERAMICHE RAGNO, et all
Diefendants, Appellees.

No. 82-105T.

REL
MFA

United States Court of Appeals,
First Cireuii

Argued June 9, 1952
Docided Augp. 4, 1982
Rehexring Dented Auog. 30, 19614

Suit was brought by distributors alleg-
ng that manufactorers of cernmee bles nad
breached contract by ungustifiably termi-
nating distributorship. The United States
District Court for the Distrct of Puerto
Rica, Juan M. Perez-Gimenez, J., 5238
F.Bupp. 243, ordered arbitration=amd dis-
T sl n:-:.miﬁ.u.inl. and dstnbulors appesled.
The Court of Appesals, Colfin, Chisfl Judge,
held that where parties” arbitration agree-
ment fell within Convention on the E'-L'G.l“-
nition and Enforcement of Foreign Arbitral
Awards, and where nothing suggested Lhat
agreement was “null and void, inopoerative
ar im,—_i;ll.:lir al tu.":ng' [.m:l‘]'nrmu'l" under
Convention, arbitration of parties’ dispatse
wid required under clowse which provided

United Statg
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1. Arbitratlbon

Cafur
lo reflor dispute Lo arh
on
fmreement of Foreipn Achitrol Awands must
[Rba TIRT] pr--li:'r|r|.'|rl'.' questions a5 L whether

mpnled wilh reguest |
tration pursuanl lo
Comvankion Lha ::II.'I'Ii'_I'I::'I"l and Ene-

there is agreement in wriling Lo arbitrnte
subject of dispute, whether sgrecment pro-
wiuben for prhitration in territory of Conven-
tion sigratory, whether apreemeni arises
out al commereinl relsbionshop, wl whether
commerenl rui_'l'.s.l.-ll.-imp hala soine redsofia-
dile relation with foreirm stabe wnd, i dis-
tricl court realves those gquestions in oal-
firmative, it must order arbitration walbess i€
{1nds ngreement aull and woid i|'.u|,u:.".1.l'.|1.'l.~
aor incapable of being performesl 9 U5
C.A. 5§ 1. 202, 206, Conveniiton on Lthe
Recogmition and Enforcement of Fofeign
Arbitral Awards, Arta. |, subds, 1§ INIK
subds. 1-3 9 USCA. & M1 nole

2 Arbitration =74

“Muoll pnd void™ claise Bontained in
Caonvention on the Regogmtdon and Eo-
[orcomant of Fordign Ngrbitrnl  Awards,
whieh encomplasassgnly Lhose sbunlbons,
such a5 froudd misQuke, duress and waiver,
that can bsg I!q..fﬂ:.tjﬂ neutrally on un inlerno.
Liprul seale Sidvhot incorporate Poerta Rico
Deslgrs Ael, which prokibots corion ds-
prdes f:n:-lll h-.-mg artmtrated sutside Puerto
i, aml (hus ariuteation of dispate wheth-
& dtstributorship had been unjuostifiabiy
sermimated by liafian manufoclurers was
subject to arbitretion under partia’ arbitra-
tion clouse, which provided [or ariitrabion
il any diapute by arbiter selected by presi-
dent of Ialan trbanal, and which waa mot
“null and void, inoperative or incapable of
betng performed" within teems of Cosven-
tion. 8 USCA. & 201 et seq.; Convention
on the Hecognition ard Enforeement of
Farrgm Arbitral Awargs, AfL I], subd 3 6
USCA & XN nols

W ihF Thard Circinit ittismg by decapration

MALIT hom Law Firm of |

Cerirn, Rio Pislras, T

- (3 - 1 -
mnintefTE, sppelinnls

Fornando Gonzabex Giorbelind, -

vwith wham Gobklman, Anloncyf
i "'+ [\ Ty

O
dvas, . R..

& Thiiy (1118 Santures, . K, was on

diefendants, 1

Before COFFIN, Chiel Judge NEUZENN,

Safor Lireuil JL.-:.'p-..' BOVRN ES,
J ke

Lrreiil

COFFIN, Chicldddge

[n this appegl MMem the distriet court's
nrinirotion apebe o I'.:;'1||.|||1. o418, wie must
exnplory Ae peintionship etwaen thie Fedor-

al Arbfrd€og” Act and o siptute that peos
hihifswcrxtaln disputes (mm beine arhitrai-
gl oytmcde the Commonwenlth of Puerto

-—
5,

e s
—_—

The defendants-nppelloss are [talun cor-
poraticns that make and markel cerumic
tiles, The plointilfs-nppellanis ure
Puerto Rico eorporations and an incisvideal
citizen of the Commonwealth. [n 1964 the
paribes entered inte & distnbutorship sgroe
ment givingr Lhe appellonts exciosve ryghls
to sell and distribute the appelha’ curumie
tiles in the Antilles
reduced to writing on Apreil 2, 171, omd
contuned tha following paragmph 9

tw

The agreemenl was

“Any dispute related to the interpreta-

tion and applicatzon of this coptrsct will
e aubmitted to an Arbiter selected by
the President of the Trbunal of Modema,
(taly,] wha will judge as last resort and
without procedurnl [ormalities,”

In March, 1981, the appeliants browghl
st in the Superior Court of ['werin Rieo,
alkegring that the appelliees had breached the
contract by unjustifiably terminating their
digtribuiorship. The complaint sought
damages tn aceard wilh the provisions of
the Fuerlio Hico Deaslors Act, Law 75 of
Jiane 2. 1984, sa amended, 10 LPRA
£5 2TR et sy The appelloes remeaved the
exse to the United States District Court [or



8 USC § 205:;

The dis-
in meeord
with paragraph ¥ and dismissed the com-
plaint. This appeal ensued.

Appollants contend [isst Chat, under the
laws af the Commuonwealth of Poerto Rica,
parmgrnph 9 w ypowd and unenforoenhle,
They invoko the penernl principle that con-
tracting parties may nol agree to clauses or
oofcitiors “in contravenlion of law, morils,
or public order™, 31 LEEA § FTZ And
to show Lhat paragraph 9 s contrary ta the
publie order, they direcl oor atteation 1o
Lhir Denlors Act, a5 amended, The Dealers
Act was enncted to help protect Puerto Rico
distributors from the allepedly exploitative
practices of certain foreign suppliers.! Sub-
stantively, it prehibited termination of deal-
crabip contracts exeepd “for just cause”, 10
lL.PRA & ZT8s. Morsover, L doclapéd
Lhatl = ProvISIons wens of a publie Grder
and that the dealers” rghts wnder § kagld
not be waived. 10 LPRA. 2580\ In
1978 it was amended to codifprdr jadicial
construetions, see Walbarg (Corp) ¥ Triba-
fial ..‘:I."I.ln'ﬂl'.lr' id D.P.E TE4NOT5), so that
Lokny 11 rends

“Any stipulatiof shat obiligpuies o dealer
Loy md s, nriutrite wr ]iL||..7:|'.-.' any eonlfo-
vorsy that fepf=_ up rerardinge his deal-
or's contrady, oufside of Poerto Rieo, or
uptker fohgen aw or role of law, shall be
likgwvige cpnaidered as viclating the publie
goligy™eet forth by this chapter and is

Whetefore aull and woll" 10 LP.H.A,

BPTEL-2

Appellants coptinue their srgument by
sugEEenting the
clavse's usenforcesbility under Puerto Rico
Law, the [ederal distmet court eould not
enforen it. They obeerve that Chapter One
af the Fedorn] Arbitration Act &= limited, in

the Distret of Poerto Rieo.
& USLEC. 89 LEZnkZ), 14dliak

Lrict el arbitenbion

et

that, pFiven arhitration

L. The Aet'y simiereeent of motrves resds, (0 et
*The Commanwealih of Puerio Bsoo cannod
remazn indifferepd to the gprownmg numbess ol
casEs (n whch domesisc zpd fareign Fnberpris-
5, withoul just cause, climmale their deslers
ConmoessionaEres oF EpPrmid. as woon aa ihese
have cregied a Iu'-'-.-r;||.-|r' markel and withoel
akimp o account helr fepiinsace nLeresis
Th# Legidative Assermbly of Pusmo Rico de
chikrrd (hal the reasonsbis Aty (8 e desl-

i FEDERAL REMRTER, 24 SERIES

; = ?
oL s
SfEs 32
ST CH 5.4
w =5 i =
; P 5 M8 F
\ 5 . oy e [
= lé. H il g -3 l"1"|‘-;."
e 3 -4 X
o ¥ o o o .5
nt & T = & & B
o FNE
5 = - 5o
that it makes arbitration clagses enflorce- = Tf:‘? =
alile “gave upoR such Erounds ns exist ot b -
law or in equity for the revocation of any
contract”, 9 USC. § 2 They coniend A
that the Dealers Act provides grounds™ 3t
lnw oF o epurly for revocatson af pgra-

grapn 8

We peod nol, however, consider B what
extent the phrase “grounds@as.edel ol law
aF in ul.;m'..}'" incc:r;u.-r..ui'.'i {"i':mrnl:.r.'p.'ru_Ll'.
low, S I"-urn:J.' al, Niddlgsex v. (ivym
Construction Corpg” 458 F.2d 53 (1st Cir
1971y Note, Ingorpdeation of State Law
['nder the Redetw! Arbitration Aect, 73
alich. LoRews/ TN, (15800, [n particulsr
need ot eowfider whether the phrase inoor-
poraies the D¥alers Act The simgle renson
g that thiidatrsel cowrt did oot purpart ta
gxoeciie” authority under Chapter One of
thah Fhidernl Arbitration Aet; rather, L ast-
wdsinder Chapter Two of the Act 8 LLALC,
& A et seq, which implemented the Con-
vention on the Hecogmitiom and Enflorce-
ment of Foreign Arbitral Awards, aevesded
io vy Unftod Statis ::-\.'pl.-:'rnln'r J1 1950, 21
UST 5517 T.I1.AS Ng, 60T [Peprinted fol-
lowing 9 USCA. § X1 (1982 Supp) |
{kereafter reforrod 1o a8 “the Comventmon™),

[1]
refer o diEpule 1o artwtration pursuant i
Chapter Two of the Federal Arbitration
Aet performs a very Hmited qubs. L

Wi

A court presented wilth o request o

mist resolve foor preliminary questions:
(1) Is thore an agreement in wrbing to
arhitrate the sabjeet of the dispule?
Convention, Articles LI(1), LI{Z}
Does the agrecment provide for arbi-
tralion in the tesritory of a signotory
of the Convention? Convention, Arti-
clea IEL I3y 9 U.EC § 206: Decla-
ration of the United Stiles wpon ae.

123

ceszion, reprinted in 9 LLallA.

29 {1982 Supp.)

B8 relatsoathip i Peerto oo 18 wilal o
general economy al the coantry, to the pubbc
Irterest and to the gereral wellare, and in Lhe
exEntzie Of WA polioe power, il deemd Bl neces
sy to regulaie, insofar as pertinent the feld of
id relationshap. &0 48 o avoed the abuse
caugsed by ceriam praciices Laws ol Puerto
Rigo, 1964, p. 231

L

United éta

F
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Clie ma 684 F 234 187 (198I)

4 (3) Docs the agreement arise out of a re of bhow the “aull and wobd™ eliase s
r e

icgnl melatsonshap, whether contracto=  inlerproted |.'II|I'1.'E. by mecothng Lo diml
gl or nol, which 18 consubiored a8 come- fmpli-mum.n;- ik prenty ik ferernl

mercial? Convention, Article I3k 8 government has ipaisted that not even the
UBC § 202 parechial interosts of the pution may be the
{4) 13 n_perty to the agreement pol aun  measure of interpretation. Hha-r, th
Amonean catzen, or does the commer- rlf.a.?:e imuEL bSe intereeted Lo ehHcomjEiig
cial relntionship hove some reasonable  “only those silustions—soeh sn fraod] mis-
refation with one or more Toreign take, duress, and waiver—that can By gp-
states? 9 USC § HZ phisl neubrally on on i nhine alp [
IT tho st reanlves (hose questions TA D Associates, [me. v. PodSe SBrochers,  +
in the affirmative, as it properly did in this 638 F2d 75 (4th Cir. 1981)§
case LROR IL most order aryiraton § i Nothing in the recosd Suppests that the
pnels the agreement “nyfl and void_jnoper:  arhiteation agreemedt was “aull sad void,
ative or inenpahle of being performed”.  joopertive or incapabld of being per-
Conveation, Artick 113 [ermed” withipfibdterma of Article I3} of
[f] Appellenis argue thal Che Denlers  Lhe Convenldon
Act“renders paragraph 9 of the contract The jregrent’al’ the distriel court &5 al~
“mall and woxd, i:1n|'u,'rr|.l,z'.'4: o |:|11;i|'|mh||'| of firmed.
being performed”™? Thoy contend that the \

i hie

“mall and void” clause wis intonded o in-

corporate Lthe Dealers Act us an expression w

uf Puerto Hieo publie policy. We disngros]

Such an expansive interpretation of the

clause woul] be antithetical 1o the gealhol

the Convention. In Scherk v, All€riasiy=

ver o, 417 1.8, 506, 517 n ATNARS.CL Jennette CARTER, l"'l.l.inlj'Fl'u'ipprLl:lnL
2449, 2456 n. 10, 41 L.E4.2d % (1954), the .

SER: LA S———: SUPERMARKETS GENERAL
* *The pral of the Comyeniion, and the CORPORATION,
principsl  purposy <undiMying American Defendant-Appellee.
seboption aod imyluscntation of it, was to

chonurage. thy Meooghition and enforce- o, Bi-1018.
menl of Smarval arbitmation agoee- Uniked States Court of Appeals,
ments g intarnational eoplracts and Lo Firsi Cireuit.

unily @he\etatudards by which agreements
Lo Chabitrate mre olserved and arbiteal
gwittels “are onforem] in the signatory
conEries.
The  parochial interests of the Commod- Former employse broupht disenminag-
wikiih, or of any state, canmol e the meas-  ton acthen agunst former employer. The

Argued Jone J, 102
Desded Aug. 6, 1982,

L. Ohar fextual discumaion assames, widhowt de- T4 2d Cir. 1974) (consiruing narrowily the
ciing, that the Commonwealth would apply "public pollcy”  deferse to enforcement «of
the csrrent inlerpretaticn of the Dealers Aot eo pwards umiler Artscly ViZNb)k MeCrary Tire
tkig dispute, sven though the cuniracl was re- & Rublisr Co. v. CEAT. 501 F2d 1032 (34 Cis
dueed 1o writiag before the deciabnn In Wal |974) (observing that there is “nothing discre
barg supea, and before the 107E amendnents tiopary™ showl Arncle {3 Simdlar consider

to e Dealers At neigna Bave inflesieed the constrachom of oth

er domestic stafuies o Lhe coniext of mierss
thoresl ortstration, See Scherk, supra; Segrete

3. Owr conclusion accords with the proeral
mide by whach appeliste couris kave consirucd

the Canventon and Chapter Two of the Federal :"‘""'r""'_'J" Surventisue, 3.4, ¥. Faiiheon t'
Arhitrafeon Act. 2ee Parsons & Whirfeimare I-I.,"I'.Il"'.;'l--.!.'Iulr '.'I."I'I..' amnd Sveleass (o, 43 F2d
Cheersbas (0, e v Socicie feenemie de s B, 86T (Ve Cir. 11181}

desiree du Papier (RAKTAL 04 F 2d T, 973 . ! ' Bf






