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Accordingly IT IS ORDERED: 

TH AT the request fo r en try of the con­
sent. decree is granted and said decree is 
entered concurrently with the entry of this 
memorandum . 

o i )""""U::;.'::;(~"';:;S::;l;-:(." 
1 

ANDROS COMPANIA MARITIMA, S.A., 
8S agents for Owners andl or Chartered 
Owners of the S.S. SI FNOS and the S.S. 
PAROS, Plaintiff, 

v. 

ANDRE & CIE .• S.A., Defenda nt. 

No. 76 Civ. 2536 (WCC). 

United States District Court, 
S. D. New York . 

March 21, 1977. 

Sui t was brought claimi ng demurrage 
d ue a nd owing under charter parlies for 
carriage of whea t, and plaintiff effected 
marit ime a ttachment on all funds. credits 
or other properties owned by defendant and 
held with in district by grain company. On 
gTai n company's motion to vacale attach­
ment, the District Cou rt, Conner, J., held 
that retention of ju r isd iction under Federal 
Arbit ration Act pendi ng arbitration was 
not inconsistent with United Nations Con­
vention on Recognition and Enforccmt!nt of 
Foreign Arbitral Awards or its implement­
ing legislation, that parties ' provision Cor 
a rbitr ation abroad did not preclude resort 
to federal cou rt or concomitant invocation 
of attachment remedy under the Federal 
Arbitration Act , and tha t grain company 
failed to de mon!ltrat.e that process might 
e((ectivcly have bt.oc n ~e rvcd on deCendant 
in distr ict. 

Motion den ied. 

1. Arbitration -2 
Federa l Arbitration Act sect ion, which 

provide. that in admi ralty action par ty 

claiming to be aggrieved may begin his 
) proceeJing by libel a~d sl!izure of vessel or 

other proper ty of other party and allows 
cou rt to direct parties to proceed wi th arbi­
t ration and retain ju risdiction to enter de­
cree upon award, is no more inimical to 

design of .United Na tions Convention on 
Recognition and Enforcement of Foreign 
Ar bitra l Awards, which is intended to en­
courage submissions of internationa l com­
mercial d isputes to a rbitra l proceeding3, 

. than to long-stand ing federal policy favo r-
ing resort to a rbitration of disputes, wheth­
er or not enti rely domestic. 9 U.S.C.A. § 8; 
Convention on the Recognition and En­
fo rcement of Foreign Arbitral Awards, Act 
II, sulxl. 3, 9 U.S.C. A. § 201 note. 

2. Arbitration -23.4 

Commenceme nt of action pursuant to ' 

terms of Federal Arbit ration Act section, 
which permits party in admiralty action to 
begin proct.'edings by lil>e l and seizure of 
vessel or other property of other par ty and 
allows court to di rect parties to proceed 
with a rbitration.. and retain jurisdiction to 
enter dec ree upon' award, docs not per se 
represent a plaintiff's d isavowal or bypass 
of his agreeme nt to arbit rate. 9 U.S.C.A. 
§ 8. 

3: Sh ippinlr _39(7) 

Ret~ n tion of j urisd iction under Federal 
Arbitralion Act, pending a rbitration, of suit . 
which was broug ht by pla in t iff . for demur­
rage dUt! and owing under char te r parties 
for carriage of wheal and in which plai ntiff 
had crrt.!ctcd maritime attach ment on all 
fu nds, credits or other properties owned by 
de fendant a nd held in district by grain com­
pa ny, was not inconsistent wi th United Na­
tions Convention on Recognition and En­
(orcemenl 01 roreign Arbitral Award. or 
iUl implementing legislation. 9 U.S.C.A. 
~§ 3, M; Co nvenlion on the ReCORnit ion and 
En forcemt.!nl of Foreign Arbitral Awards, 
Act II, sulxI. 3, 9 U.S.C.A. § 201 note. 

4. Arbitration 4b7.9 

Prearbitration attachment allowed in I 

ad mira lty aclions under ~'ederal Arbitra­
Lion Act wou ld not di ... rve purposes of 
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Unit:C1 N~lion!:l Convention on Recognition rC('civt.! service of process in district on de.-
and Enforcement of FOrL'ign Arbitral fcndant's hehalf, and brrain company's past 
Awards by discouraging resort to arhitra- sporadic, limited , gratuitous activities on 
tion or by uhstructing course of arhitral tldcndant's hchttlf had not inves ted grai n 
proceedings. 9 U.S.C.A. § R; Convention company with type of agency contemplated 
on the Recognition and Enfon:c mcnt or lly federa l and s tate service of procl!ss pro-
Foreign Arbitral Awards, Act II, suhd. 3. 9 vh"ions , grain cumpany railed La demon-

V.S.C.A. § 201 nole. s trate that ~ roccss might have lice" e ffec­

5. Shipping _:19(7) 

Par ties' cu rrent par ticipation in pend­
ing a r bitration in London pursuant to arbi­
tration clau~t: contained in buth cha rter par­

ties fo r carriage o f wheat did not place 
operation of Federal ArlJitration Act sec­
tion, under which plain tiff had (!rrcctcd 
ma ritime attachment of runds, c redits o r 
other proper ties owned by defendant anti 
he ld with in district by ~rain company, be­
yond legitimate boundaries of plaint irf's 
.uit. 9 U.S.C. A. § H. 

6. Ar bitration ~6 

Agreement to arbit rate hefore speci­
fied t r ibunal should be j ud icially hono red at 
behest of either party thereto. 9 U.S.C.A. 
§§ 4, 206. 

7. Shippin ~ <=:19(7) 

Contrac tual provision for a rhi t ration 
ab road, standing alom', d id not preclude 
resort to cou r ts or concomitant inv()cution 
of Federal Ar hitration Act section, which 
provides that in ' admira lty actions par ty 
may begin proceeding hy libel anti seizure 
or vessel or other pr0l"crty and allows cou r t 
to di rect parties to proccL'1 i wilh arbitration 
and retain ju ri sdiction to enter tlec ree upon 
nward, lJy plaintirr in iL'i suit for dcmurra~e 
due nnd owing' unde r ch:lrtcr pa rlics ror 
carriage of wheal which d iu not contractu­
ally delimit judicial forum. 9 U.S.C.A. § ~. 

8. Admiralty -47 

Where g-rain company uid nol identify 
or aSScr l existence of ;J~elll authori zed Lo 

1. Rule 8(1 ) prOV ides: 
"Wnh re:,pl',:1 to .lny admiralty o r m:lrltlmc 
c laim In person.un a v~nfll'd complaint m.IY 
COnt :lln a pr.J )'cr fo r procc~s to all:l c h till' dt" 
fcndant's J.!ouds :lIId 1.:1I.Jlh' ls, o r crt·tllI .. alld 
effec ts 10 th~ hands of gOlrnl:.hees nJlOt'l/ 11\ Iht' 
complalllt to the ,.mOUIlI :Ollnl for, II the dc· 
fendalll sh.llI IIfll he Icuml w "l",,,, the dl ... t n l.: l. 
Such a compl;,amt !>h.111 be a('t'ollIP:I IIII: II hy .In 

Lively served o n defendant in district so as 
to require vaca tion of maritime attachment 
o n all funds, c redits or other properties 
owned by ddentialll and held within dis­
trict by grain company, Supplemental 

Ilulcs rur Certain Aumiralty and 'Mari time 
Claims, r ule 1l(1), 28 U.S.C.A.; Fed.Rules 
Civ.I'roc. rlile 4(clX3, 7), 28 U.S.C.A. 

Healy & Baillie, 
plaintiff; Raymond 
City, o f counsel. 

New York Ci ty. for 
A. Connell . New York 

Hill, Rivkins, Carey, Loesbcrg & O'Brien. 
New York Ci ty. fu r Garn ishee, Garnac 
(; rain Cu.; ""raneis J, O'Rrien, Bruce J, 
Ilel'lor , New Yor k Cily, of cou nsel. 

CONNER. District Judge. 

The subjects or the ahovt!-ca l)t i~ned mari-' , 

time actiun arc two February 1975 charte r 
partic~ for thc car riage o f wheat from the 
U nited States Gulf CuasL to Basrah, Iraq, 
executed lly plaintiff Andros Campania 
Mu'ritima, S.A , lAntlrosl. a Panamanian cor­
pOt'ution, and defendant Andre & Ci~,. S.A, 
IAndre] , a corl Klration org-anized under the 
law~ uf Switze rland . Claim ing demurrdge 
dut! and owing under each charter party. 
And rus commenced this suit on June 8, 
1!)76, and, pursuant to the pruvisions of 

kule B(I) uf the Supplemental Rules for 
Certain Admiralty anti t\.laritimc Claims, 
F.f, '·i'.' '''' (~ 1I:1 p , } ,1 efrected a mariti me at-

affidavit sl..:n('d bv tht" plaintiff or his attorney 
Ih..ll , to the .J1f1:m"::. kno",lcdl,;e. o r to the best 
'.I f hi!! IIIl u rll1:ltlUIl ;,a nd belief. the defendant 
C,.IIU1ut Ul' tuuml ", llllIn the ulstncl. \Vhcn a 
vl'nfwd compl.llnt IS s upported by s uch an arri, 
davlI tlw c lt:rk s hall fonhwllh Issue a summons 
,Jlld prol.:e::.S 0 1 311uchment and l;amishment, 
In aUlhllun , o r In the altcrnall vc, the plamtlrr 
m:t ~ , purs uant tu Hule 4{e), Invoke the reme-
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90 430 FE DERAL SUPPLEMENT 

tachment on all funds, credits, or other 
properties ownod by Andre and held within 
this district by Garnae Grain Company 
[Garnac]. Presently before the Court is 
Garnae's motion for an orucr vacating that 
attach ment. 

At the root of Garnae's principal argu­
ments on this motion is an arbitration 
clause contained in both of the char ter par­
ties at bar, providing in relevant part as 
follows: 

"All disputes fram time to time a r i!'li ng 
out of this contracL shall, unless the par­
lies agree forthwith on a single arhitra­
to r , be referred to the fi nal arbitrament 
of two a rbitrators carrying on business in 
London,· . , onc to be appointed by 
each of the par ties, with power to such 
arbitrators to appoint an Umpi re. • It 

Pursuant to that provision a nd at Andros' 
instance, albeit subsequent to the in~titu­

tion of this suit, the parties nominated thei r 
respec t ive arbitrators in London; the arbi ­
t ration of the claims raisetl in Andro!:J' co m­
plaint is apparent ly now in progress. 

I. 

Garna.c maintains that the above arb itra­
tion clause places the dispute between And­
ros and Andre with in the bounds of the 
United Nations Convention on the Recogni­
t ion and Enforcement of Foreign Arbitral 
Award, [the Convention], 3 U,S,T. 2517, 
T.I.A.S. No. 6997, as implemented by Scc­
tions 201-{)8 of the Federal Arbitration Act, 
9 U.S.C. §§ 201-{)8 (1976 Supp.). In the 

dies provided by state law for attachment and 
garnishment or similar se izure of the defend­
ant's property. Except for Ru le E(8) these 
Supplemental Rules do not apply to slate reme· 
dies so invoked." 

2. Section 202 reads as follows : 
" An arbitration agr~emenl or arbitral award 

IH'lelta. mit of ~ ltJ,I:IA I t"lfl llotllllhll1, ..... 1·U:!lher con­
tractual or not, whiPh lti cOl1s ldt!red as cummur­
cia !. including a transaction, contract. or agrt."e· 
mcnt cJt."scnbed in sectIOn 2 of this tltl~. falls 
under the Convencion. An agreement or award 
arising out of such a relationship which is en­
ti rely between CItizens of the United States 
shall be deemed not to fall under the Conven­
tion unless that relationship IOvolves propeny 
located abroad, envisages performance or en- · 

light of 9 U.S.C. § 202,' and of the United 
Kingdom's accession to the Convention in 
Septemher 1975, U.l<" Treaty Command No. 
6419, Andros would ha rd ly be able to coun­
ter that contention .3 

With so much acknowledged , the re re­
mains for consideration Garnae's argument 
that the Convention's applicability he re is 
perforce fatal to the attachment presently 
under contest. That asser tion, it mus t be 
noted , is not without some precedential sup-
port. Thus, in McCreary Tire & Rubber nO. ~ 
Company v. CEAT S.p.A., 501 F.2d 1032 (3d 
Cir . 1974), the Third Circuit, concluding 
that " a contin ued resort to fo reiio attach-
ment is inconsistent with [the 
Conve nt ion's] purpose," id. at 1038, directed 
the distr ict cour t to discharge the attach-
ment levied in its case. Si milarly, in Metro- \0"\0 , \1.. 
polit.an World Tankers Corp. ". P. N, Pcr­
wmbangan Minjeikdangas Dumi Nat~'ona/, L I; 

427 F,Supp. 2, 1976 A.M.C: 421 (S.D.N.Y. 
1976), Judge Motley of this distr ict, citing 
McCreary as authority. vacated an order of 
attachment, observing that, "there is no 

indication that prearbi-
t ralion attachment is warra nted under the 
convention." Id., at 4, 1976 A.M.C. at 423, 

Andros. for its par t, wou ld have this 
Co~nclude that the McCreary and 
World Tankers cases are distinguishable­
and significantly so-from our own, To be 
sure, t he dist inctions urged are read ily not­
ed. Th us; in both McCreary a nd World 
Tankers, the attach ments at i:;sue- by con­
tra~t lo the attachment in the present 
case-had been effected pursuant to the 

fo rcement abl"oad, or has some other reasona· 
ble relatIon with one or more foreign states. 
For the purpost' of this section a corporatIon is 
a citizen of the Umted States if it is incorporat­
ed or has its prinCIpal place of business In the 
United Sto1'''o; ,'' 

"j; Were England not I . Ian.tory to thl (:on"en*\ A oil. fi 
(iOA , th~ IAtt!'r ', app licability to III" present 
case would nol be so certalll. notWithstanding 
the seemlllgly bro:ld compass of Section 202. In 
vIew of the reservat Ions attaching to the Unlled 
Sta tes ' accession to the Convention. See Com-
ment. Intemational Commercial Arbitration un-
de r the United Nations Convention and the 
Amended Federal Arbit ration Statute, 47 \ 
Washington L..Rev. 441 , 464 (1972). 

, .3.---... -----"I'I"-- .... ·· ... ·· · ·-'·'-~-:-
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provisional:remedy allowances of Slate law. t he action.' The Convention forbids the 
Moreover, in neither case could the plaintiff courts of a contracting state from enter-
have colorably invoked-as And ros docs la.ining a suil. which vio la tes an agree-
herein-the aid of Section 8 of the Federa l ment to a rbitrate." 501 F.2d at 1038. 
Arbitration Act 9 u:s.c. ~ 8, which pro- (footnOle omitted). 
vides that,--' 

"If the basis of jurisdiction be a cause of 
action otherwise justiciable in admiralty, 
then· • the party claiming to be 
aggrieved may begi n his proceeding here­
under by libel and seizure of the vessel or 
other properly of the other party accord­
ing to the u~ual course of admiralty pro­
cecdin~, and the court shall thcn have 
jurisdiction to direct the par ties to pru­
ceed with the arbitration and shall retain 
jurisdiction to cnter its decree upon the 
award." 

Nevertheless, whether such distinctions 
'are as significant as Andros would have 
them be is ra ther more problema tic. Ad­
mittedly, the rulings in McCreary and 
World Tankers res t in part upon a base not 
furn i:t hed in the present case, i. C., the fact 
tha t .. 'the obvious purpose of the enact­
ment of [9 U.S.C. § 205] permiUing removal 
[from State cou rt] of all cases falling with in 
the terms of the trcaty[] was to prevent the 
vagaries of State law from impc(ling its full 
impif!m~ntation: It Metropolitan World 
Tankert Corp. v, p, N. Pcrtambangan Min­
jakdungas jumi Nafjona/, supra , at 4, 1976 
A .M .e. at 423, quoting McCrea ry Tire & 

Rubber Company v. CEA T S.p.A., supra, at 
1038. However, it is no less lrue that each 
decision-in at least some pertinent part­
bear.J unhappily upon Andros' present 
C.:lusc. Hence the following ohservation:t 
f rom McCreary: 

"Quite possibly foreign attach ment may 
be available for the enforce ment of an 
arbit ration award. . , This com­
plaint does not seek to enforce an a rbitra­
tion award by foreign attach ment. It 
seeks to bypa:ts the agreed upon method 
of ,elli ing disputes. Such a "yra .. i. 
prohibited by the Convention if one party 
to the agreement objects. Un like § 3 of 
the federal Act, article Il(3) of the Con­
ve ntion provides that the court of a con­
tracting state :thaI! ' refer the parties to 
a rbitration' rather than 'stay the t r ial of 

In a like vein, the World Tankers court . 
noted that 

"the very purpose behi nd the convention 
is to bring about the settlement of appro-­
priaw disputes solely through arbitration 
proceedi ngs, and to allow a resort to at­
tachment before such proceedings would 
seem to put an unnecessary and cou nter­
productive pressure on a situation which 
cou ld otherwise be settled expeditio~sly 
and knowledgeably in an arbitration con­
text." . 421 F.Supp. at 4, 1976 A.M.C. at 
423. 

Such observations assume a pr~en~ rele­
vance upon re ference to Section 208 of the 
Federal Arbit ration Act, ~h reads as fol­
lows: 

"Chapter 1 [9 U.S.C. §§ 1- 14] applies to 
actions and proceedi ngs brough t under 
this chapter [2] to the extent that chapter 
[1] is nut in conflict with thi, chapter of 
the Convention as ratiried by the United 
Statcs. " 

I [1] Thus, this Court might easily enough 
~ extend the in~truction of McCreary and 

lVorld Tankers to sup~rl the conelusiQn 
that ~he "Iibel-c~iz~re" provisions of 
Seclion 8 are "in conflict with" the statuto-. 
ry impll!ments of the Convention and there­
fore beyond Andros' present litigative 
reach. Dt..'Clining to do so, the Court con~ 
eludes, rather, that Section 8 is no more 
inimical to the Convention's design-i. e., to 
encourage submi~ions of international 
commercial disputes to arbitral proceedi ngs. 
see 1970 U.S.Code Cong. & Admin .News at 
p. 3601 ct :wq.; f'otochrome, Inc. V. Cop8/~''3 
Company , 517 F.2d 512, 516 (2d Cir. 1975); 
see generally Quigley, Convention on For-
ei gn Arbitra l Awards, 58 Am . Bar Ass'n J . 
621 (1972)- than it has been to the long­
standing federal policy, rcrJectetJ in chapter 
1 as a whole, favoring resort to arbitration 

,of dispute:i, whether or not entirely dome.s6 

tic, ::iec c. g., Dcmsey & Associates v. S. S. 

, : 
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SeB Star, 461 F .2rl 1009, 1017 (2<1 Ci r. 1972); 
R()l~rt ta. wrcnrc Co. v. Devonshire F;illric.s, 
Inc., 271 F.2e1 402, 410 (211 Ci r. 1%9), <crt. 
g ranted, 362 U.S. 909, RO S.r.l. r,~2, 4 
L.EII .2e1 618, ccrt. di.mi.SL,d, ~(;'1 U.s. HO I , 
81 S.CL 27, 5 L.EeI .2d 37 (1960): Ku/ukundis 
Shipping Co., SI A v. Amtorg Tr:ldin,; Cor­
poration , 126 F.2d 978, 985 (211 Cir. 1942); 
Danielsell v. En{re RiDs Rys. ro., 22 F.2e1 
326, 327 (D.Md.1927). 

[21 As the Supreme Cou rt noted decades 
ago, by cnllcLmcnl of Sectio n 8, "Congress 
plainly and empha t ically dl:clun : .. 1 that al ­
though the parties had :tgrccd to arhitrate , 
the traditional ad mi ral ty proced u re with its 
concomitant security shuuld he availau lc to 
the <lg-gr icvcd party withou t in any way 
lessenin~ his obligation LO arhi trate his 
brrievance ra ther than lilig~lle the me rits in 
court." The )\nncoIHh, v. Anwric:1Il Sugar 
Re fining Co., 322 U.S. 42, 46, 6<1 S.Cl. Sf.I, 
866, 88 L.Ed . 1117 (1943). Thus, comml'ncc­
m(:nl of an action pursuant to the te l' ms of 
Section 8 docs not JX'r sc rep resen t a plain­
tiff':s disavowal, or "bypas~," .'Hcrrcary Tire 
& Rubber Company v. CEA 7' .'i.JJ.A. , sUI"a, 
at 1038, of his uJ.,'1'ccmcnt to arhitrate, c, g ., 
Commercial Metals COmpi-IIlY \I. Illterna­
tional Union M:lrinc Corpor:ILion, 294 
F.Su pp. 570, 573 (S.D.N.Y.19G8); The 
Belizo, 25 F.Supp. (;63, 665 (S.D.N.Y.1938) ; 
st!c Chalham Shil'ping Co. v. Fcru .. 'x S .S. 
Corp., 352 F.2d 29 1, 29~ (211 Ci r. 1965). 

[31 Nor is the Court's rele nlion of ju ris­
d ict ion under Section 8, ltenciing a ril it ration, 
in any respect inconsistent with the Con­
ventiu n or it::! impleme nti ng Ic~i :ilation, not­
with::ltanding the McCrc:lry cuu rt's sugg-cs­
tion to the cont rary. Thi:t is hy no means to 
ignorc Article II(3) of the Co nve ntion, cited 
in McCreary, which prescr ibes that, " [1'] h<.: 
court of a Contracting State, whe n scized of 
an ar.Lion in a muller in rC!lpcct of which 
the parties have madc an [arbitratiun 

4, Sf'c tlon 3 of tht fed~rnl Arhltr.lllon Ac t , 9 
U.S,c.;. § 3, proYldt's: 

" I f uny SUit or VroC: l'e(hn~ Ill" b rou~ht In any 
o f the court s of tile Um tt'U S(;IIl'S upon any 
issue rerernble to i.trb!lr ~l tlun uIH .. h.· r Oln aj..;rec­
me nt In wntmu fo r suc h arDilrallon, the court 

. in which such SUit IS pendinl;:, upon belli!; sa tl::' ­
fied (hOlt the Issue Involvt:u 111 such SUit or 

agreemen t that is subject to thc Conven­
t ion I, sh:!lI, at the reques t of one o r t he 
parties , re fer the part ies to arbit ration 

. " Rather, th is Court merely con­
c1 udc~ that Art icle Il(:3), t hu~ rramed, sure­
ly may accommodate the s tay~ or litigation 
impliedly contemplated hy Sl!c tion 8 a nd 
expressly d irected hy Section 3.~ See Com­
ment , International Commercial Arbitration 
under the Uni ted Nations Convention and 
the Amended Federal Arbitrat ion Statute, 
47 Washin" .... on L.Rev . -141, 464 (1972) ; 
McMahrn. Implementation of the United 
Nations CO ll vention on Forcig-n Arbitration 
Awards in the United. States, 2: J . Maritime 
& Comme rce L, 735, 75-1 (lH71); Akscn , 
American Accession Arr ives in the Age o f 

Aquarius: United States Imple me nts Un it­
ed Natiuns Conven tion on the Rccubrnition 
and En forceme nt of Fore ig n Arhi tral 
Awar<b, ~ Sw.U.L.Rcv. 1,22 (1971 ); Quig­
ley, Accessio n hy the U nitefl States to the 
U nited Nations Conve ntion on the Recogni­
tion and Enforcement or Fore ig-n Arhi tral 
Awards, 70 Yale L.J. 1049, 1064 (1961). 

[41 MorL'over, t~u~n~ agr.~ 
that the prcar li it.!JlLion ut_tachment allowed 
by Sl!c ti()fi-~ ~" o u ld disscr ve the Conven~ 
lion's pu r p0:ies Ly discou raging resort to 
a r uilratiull or by obstructing the course o f 
arhitral procl!cdings. True e nough , a n at­
tachment may, in ... orne manner and dCb"l"Ce, 
fu r ther embarrass alrearly unscttl<.:d rcla­
tion!i hc twl!cn the pa r ties; nonetheless , the 
a rhitration proct!ss-by cont rast to settle· 
mcnl negotia t IO ns, for ex ample-hardly 
d raws its :o; treng th from the parties' mutual 
~(~d will.. Fu r thermore , the attachme nt 
remedy is nut without countervailing vi r­
tuc. Thus, however limited its ultimate 
ruling- by the force of Bernhardt v. Poly­
~r"l'h ic Compnny, 350 U.S. 198, 76 S.Cl. 
273,100 l ,,',0 ,on (1%6), Murray Oil ['nll/­

ucts Co. v. Milsui & Co., 146 F.2d 38 1 (lei 

p,.()('el~d i n~ IS refera b le to arhnratlon under 
su..:h UII ,,~rl'l'mt:nl . shall on application of une 
of lht' parllcs ::.LJy thL' tnal uf t h~ action until 
such al'bi lrullon has bt:cn had 10 accorda nce 
wit h t he Il.'rms of the al;:rf.'ement, prOYldlO~ the 
appllcOlnt fo r the stay IS not in dl'Caull 10 pro­
ceeding wu h suc h arbitration." 

ro 
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Ci r. 1944), remains a source of valid instruc­
tion at least to the extC:nl of the following 
observation: 

"The most common reason for arbitration 
is to substitute the speedy decis ion of 
specialists in the field fo r that of juries 
and judges; a nd that is enti rely con~isl­
ent with a desire to make as effective as 
possible recovery upon awards, after they 
have been made, which is what provision­
al remedies do."' Id. at 384. 

See The Anaconda v. American Sugar Re­
lining Co., supro, 322 U.S. at 46, 84 S.Ct. 
863; Domke, The Law and Practice of Com· 
mercial Arbitration § 26.02, at 266 (1966). 

Garnac'g charge that plaintiff has failed 
to cite "8 single case in which a Rule 8( 1) 
attach ment was preserved pursuant La § 8 

• while the parties proceeded to a.r­
bitrate abroad," Final Reply Memorandum 
at 2, may regrettably be true, but is none­
theless ill-graced in light of Konstan (;nje/is 
v. Denizcilik Bnnkasi T.A.O., 307 F.Zd 584 
(2d Cir. 1962); San Martine Comp."i. de 
Navegacion, S.A. v. Sllgtlcnay Terminuls 
Limited, 293 F.2d 796 (9th Ci r. 1961); ""e 
The Craig Shipping Co. v. Mid /;Jnd Overseas 
Shipping Corporation, 259 F.Supp. 929 (S.D. 
N.Y .1966); Irini Stefanou, 1966 A.M .C. 920 
(S.D.C.D.CaJ.\966); Danielsen v. E'ntrc Rios 
Rys. Co. , supr3.; nnd Th e F'redcnshro, 18 
F.2d 983 (E.D. Pa.1927). And, to the exte nt 
that it questions the Court 's power to ortler 
arbitration ahroad under Sectiun 8-a mat­
ter that is in any event academic in view of 
the pre~ntly pending a rbitration noteri ear­
Iier-Gamac is rcfe rred to Section 206,5 9 

U.S.C. § 206, which, the legis lative his tory 
reveals, was framed' with the expres~ pur­
pose to "clarify" such i .. ue. S.Rcp. No. 
91-702, 91st Cong.2d Se ... I, 7 (1970). 

[5] A. (or Garnac's insistence that the 
pltr.I ... ' ourr;onll'lIrll.h ... llon In tho I",ndi n" 
l1rbitration som(:how placc:i the operation of 
Section 8 (and, with it, Andros' altadlment) 
beyond the legitimate boundaries of thi!:l 

5. Section 206, 9 U.S.C. § 206, provides as fol· 
lows: 

"A court ha ving juri sdiction under this chap­
ter may direct that 3rbitrat lon be held in ac· 
cord3nce with tht! a~rcemt:nt at any pi aCt: 

case, it need only be noted that such thesis, 
if judicially cndonled, 

"would force a party to choose between 
arbitration, on the one hand, and his an· 
cient admiralty r ight of jurisdiction in 
rem or by foreign attachment. on the 
other (except for the singular instance 
where the opposing party fail ed , neglect­
ed or rl!fuscd to go to 'lrbitration). The 
courts have rejected th is conclusion. The 
Belize, supra; Ins(;wto Cubano De &ta­
bilizncion Del Azucar v. 7/ V Firbranch, 
D.C.S.D.N.Y.1954, 130 F.Supp. 170, 172. 
In Ins(ituto Cuba no • . , the court 
allowed libelant to qualify under Section 
8 or the Arbitration Act even though it 
was clear that the re had been no default 
or refusal to arbitrate and thc arbitration 
was proceeding." Texas San Juan Oil 
Corporation v. An-Son Offshore Drilling 
Company, 194 F.Supp. 396, 398 (S.D.N.Y. 
1961). 

See also Reefer Express Lines Pty., Ltd. v. 
PetmoYar, S. A., 420 r .supp. 16, 17- 18 (S. D. 
N.Y.1976). 

" 11. 

With notable vigor, Garnac asserts that 
the Supreme Court's ruITngin The Bremen 
V. Zapata Off,S/lOre Co., 407 U.S. 1,92 S.Ct. 
1907, 32 L.Ed .2d 513 (1971), coupled with a 
recent tleci~ion in ou r own dist r ict, The San­
ko Stcar1J!ihip Co. v. Newfoundland Refin· 
ing Company, 411 r .supp. 285, 1976 A.M.C. 
417 (S.D .N.Y .1976), off'd withou t opinion, 
538 F.2d 313 (2d Cir. 1976), is necessari ly 
fala l to the attachme nt now in issue. Nei­
the r dt!cision, however, dic tates the conclu­
sion urged by Garnac. 

The Bremen involved a contract for tow­
age, ente red into by an American and a 
German corpora tion, containing a forum·se· 
lection claus" that provided (or litigation o( 
Rny diMpute arising from tho contrAct In th. 
High Cou rt or Ju~tict: In London, England. 
When the partic~' contractual relations 
eventually we nt awry, the American corpo-

therein provided for, whether that place is 
Within or without the Umted Stales. Such 
court may also apPoint arbit rators in accord· 
ance With the prUVISlons of the agreement." 
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94 430 FEDERAL SUPPLEMENT 

ration-notwithstanding the above choice· 
of-foru m provision-brought Sui l in the 
United Stalc~ District Cuurt at Tampa, 
FloridOl. The German cortx,ralion ':-\ molion 
to di:smiss or, in the alternative, fur a slay 
wa~ denied by the distric t cou rt. whose ru l­
ing was affirmed on appeal to the Fifth 

Circuit. 

On certiorari, the Supreme ('ourl vacaltJd 
the judgment below and remanded. Oil. 
serving that, "No onc sc riou~ly cotlt\: nd ::l ill 
this ca!SC that the rorllm-~ch!Clion dausc 
'ousted' Lht! Dist ric t Court o f ju risdiction 
over Zapata's action," the Court idcntiricd 
the "threshold question" hdorc it as 
"whether that cou r t should have cxcrcbcd 
its. ju r isdiction to do morc than give effec t 
La the It!gitimatc expectatio n!:) uf the pa r­
ties , manifestcd in thei r frcely nCg'uLiatcd 
agreement, hy specifically e nforcing- the fo­
rum clau,e." 407 U.S. at Ii, 92 s.n. at 
1914 . "Present-day commercial relil i tic~ ," 
the Bremen Court concluded, demanded 
that such (IUcstion be answered in the fi('g-a­

tive. Thus , no ting that, " The c:x pansion of 

'\ American business and industry will hardly 
be encouraged if. notwith:itantling ~o l cmn 
contracus. we insist on a parochial concept 
that all rii sputcs must be resolved untler ou r 
laws and in ou r cour~," iii. at 9, 9~ S.Ct. at 
1912. the Cou rt ruled that ··the fo rum 
clause should control abse nt a strong show­
ing that it ~ h ould be se t as ide," ill. at 15.92 

S.Ct. at 1916. 

The Sllnko case involveo a contrnct that 
includeo th~ following furum-selection pro­

vision: 
"(a) This char ter shall be construed anti I! 

the relations between the part ies . 
ddermined in accordance with the ' 

law or England . 

"(b) Any di.'pute arising under thi. chor­
tcr shall be tll'cidcd fly lhe En~/ish 
Cour t:s to whost' jurisdi('tioll lhe 
pltrtictJ Difree wlwh:v..:r rhl';r domi­

l~jJt.! !tiny he: 
"Provided that eithl!r party may elect 

to have the dispute rdcrrcd to the arhi­
tration of a single arbitrator in London in 
accordance with the provi::;ion:s fl f the 

[British] Arbitration Act, 1950 
(e mphasis added) . 

... 
After the filing of its complaint, the 

plaintiff procccc..1L-d to :seek, lJursuant to 
nule n(1) anti by show Cause order, a n 
attachment under the provisions of New 
Yurk law. Defendant rejoined with a me-­
tion to dismi~. grounded on the parties' 
contractual choice of forum. Concluding, 
on the hasis of l'he Bremen. that the fo­
rum-:.;c1ection c1aust.! before it "I'reclude[d] 
the plaintiff from invoking [itsl jurisdic­
tion ," ~ II F.»upp. at 286, 1976 A.M.C . . at 
419. the S<l.tlku CHurt granted ddcndant'g 
motion; in the absence of any "provision of 
New York law which would authoriz.e holc..l­
ing a n attachmen t 'in limbo' pending the 
outcome of litigation going' forward in some 
other jurh;cliction," id., 411 F.Supp. at 286, 
1976 A.M.C. at 420 n.5, cOnlpare 9 U.S.C. 
§ 0 , the application for an attachment had 

e ffectively Oeen mooted. 

[61 In truth, what most sharply distin­
guishes the presentease from The Bremc'o 
and S:lnko is not the a\)!)Cncc of i.l fo rum-se­
lection clause herein, but ratht.!r, the natur(! 
of that clause. Il is true, to be sure, that 
"[alII agreeme nt to arhi trate before a speci­
fied trihunal U C. , a riJ it raton;l is, in effect, 
:t speciali'l.ecl kind of forum-selec tion clau~c 

Scht!rk v. A.llJerlo-Cuh·er Co., 

417 U.S. 506, 5W, y~ S.Cl . U19, 2~57, 41 
L.Ed.2d 270 ( 1 97~). Such a clause should, 
of cou rse, he judicially honored at the Uc~ 
hC!~ t of either uf the partic:s thereto. So 
much is established hy statute. 9 U.S.C. 
§§ 4, 206, anti caSe law. 

[71 Nonetheless, a contractua.l 
for aruitrati,)n 
scarccryprcclUJes - resort to nu r cuurts or, 
concomitantlY. invocation of Section 8. In 
The Bremen and Sallko, a conl raclUal pro-­
vision llirccted--ali~ • ioU • uwco-thc parti~s' " 
courst! to a foreign cou r t. In the absence of 
i l kindred provisiun, and in the prc~cncc of 
un nwcf.!tncnt to .uiJitra tc ~abroud. lhe palh 
to thiS (orum lllay be clcureif hy mutual 
wa iver of the rig-hl to arbitration; !~ rna , 
0 11 the other hanJ, oe paved hy the need to 
c nfurcc that right and/or to "prcscrv[el the 
subject matter or assets int.:1.ct within the 

-- -... .. ....... -- . ~~_.~_-~ -.' 4 1 . Q'Ii . ,.- -.,.---"11 
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PENDLETON v. TRANS UNION SYSTEMS CORP. 95 
Cite! IS 430 F.Supp. 95 (1977) 

j~tion,JhE! mMimL.l!:~e s1:lbse9.!!.c~t unavailing in the present context. Gam ac 
arb itral] award meaninglul." Domke, The rloc~ not claim to have itself been authoriz­
Law and Practice of ·Commercial Arhitra- ed by Andre to receive service. And its 
tion, supra, at 266. And, unlike the parties past sporadic, limited, grat.uitous activities 
in The Bremen and Sanko, Andros and An- on Andre's behalf , as described in the briefs 
dre simply did not contractually delimit-to and ufridavils before the Court, have not 
the arguable exclusion of this Court and its invested Garnac with the type of agency 
application of the Federal Arbitration contemplated by the federal and state ser­
Act-the judicial forum to be addressed by vice-of-process provis ions. See Reefer Ex­
them for such purposes or otherwise.' preS3 Lines Pty., Ltd. v. Petmovar, S.A., 

II I. 

[8] Garnac's remaining challenge to the 
validity of the maritime allachment herein 
need not detain us long. Case law estah­
lishes that a defendant may "be found 
withi n the district"-and hence immune to 
attachment under Rule B(IJ--<>nly if 

"(I) in personam jurisdiction can be 
obtained t herei n; and (2) he can, 
with due diligence. be served with 
process therein ; and (3) at least 
where t he defendant is a foreign 
corporat ion, it does sufficient busi­
ness within the dis trict to otherwise 
subject it to the jurisdiction of t he 
cou rt." 7A Moore, Federal Practice 
~ 8.06 at 252 (1976). 

Thus, without the suppor t of each of 
these bases, Garnac's present a rgu ment 
must fall. Accordingly, it need only be 
noted that Garnac has faded to demon'-

supra, at 17; cf. Klishewich v. J\J[editerrane­
an Agencies. Inc., 42 F.R.D. 624 (E.D.N.Y. 
1966); a nd cases .cited therein ; Belginn Mis­
sion fo r Economic Cooperation v. Zarati 
Steamship Co .. 90 F.Supp. 741. 742 (S.D.N. 
Y.1950). 

For the foregoing reasons, Garnac's mo­
tion to vacate the attachment is denied. 

SO ORDERED. 

o ! ~'["''''''U''"'''['''RS:::''''I[''"'' 
T 

William H. P ENDLETON and 
Franne Nelson 

v. 

I 
strate that process mIght effective ly~e 
be-en-served- on Andre in th is -JI'St:rlCt.: 
whCther under Ruie4(d)(3) F.R.Ci v.P. o·r, 
pursuant to Rule 4(d)(7) F.R.Civ.P., in ac· 

TRANS UNION SYSTEMS CORP., tla 
Philadelphia Credit Bureau. and tla 
Credi t Information Corporation and The 
Federal Trade Commission. 

Civ. A. No. 7&-1298. 

cordance with relevant provisions of New 
York law. Garnae does not ident ify-nor, 
for that matter, does it assert the ex istence 
of-an "off icer , a managing or general 
agent, or· • a ny other agent autho­
r ized by appointment or by law La receive 
service of process" in this district on An­
dre's behalf. Although Garnac suggests 
that its ow n willingness to accep t service of 

.. process fo r Andre might have heen discov­
ered by Andros in the exercise of "due 
dil igence!> by the latter, that suggest ion is 

.' . P' .. :-\>..,. 

8. Had the parties done so, this Court would 
have been obliged to consider a fur ther ques· 
tion, not answered by S;Jllko : whether or not 

Uni ted Stales District Court, 
E. D. Pennsylvania. 

March 22, 1977. 

Plainti ffs filed a class action on behalf 
of all individua: ... ~ ... :~ ... g~d as a result of 
violations of the Consumer Credit Protec· 
tion Act by a le nder. and joined the Federal 
Trade Comm ission as a party defendant to 
compel it to enforce the provisions of the 
Act. On the FTC'~ motion to dismiss the 

the Bremen ruling extends to cases falling with­
in SectIon 8, 
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