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and
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GARDE

%

SAUBER MOTORSPORT AG Respondent
JUDGE: CROFTJ
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CASE MAY BE CITED AS: Giedo van der Garde BV v Sauber Motorsport AG

MEDIUM NEUTRAL [2015] VSC 80

CITATION:



ARBITRATION — Enforcement of a foreign arbitral amdla- Whether arbitration dealt with a
difference not contemplated or falling outside sigsion to arbitration — Arbitrability — Public
policy — Natural justice €omandate Marine Corp v Pan Australia Shipping Bty[2006]
FCAFC 192 (2006) 157 FCR 45 TCL Air Conditioner (Zhongshan) Co Ltd v Castel
Electronics Pty Ltd2014) 311 ALR 387 4nternational Arbitration Actl974(Cth),ss 8(5)(d)
8(7)(a),8(7)(b), 8(7A)(a), 8(7A)(b).

APPEARANCES: Counsel Solicitors
For the Applicants Mr T. Clarke King & Wood Malles®
For the Respondent Mr R. Garrett QC with Hall & Wilcox Solicitors

Ms C. Van Proctor

For the Other Drivers Mr W.T. Houghton QC with Lander & Rogers
Mr T. Purdey

HIS HONOUR:

Introduction

1 By Originating Application to Enforce Foreign Amddfiled on 5 March 2015, the Applicants
seek enforcement of a foreign arbitral award (aigdeaward, but final as to presently relevant
matters) made by sole arbitrator Mr Todd Wetmoteg“Arbitrator”), dated 2 March 2015 (“the
Award”) (“the Arbitration”)[1]

2 Under the arbitration agreement, the agreemeeits to be governed by the laws of England.

3 The First Applicant, Giedo van der Garde BV (“G8BV”), is a company established to
manage the interests of the Second Applicant, Gi&gbertus Gerrit van der Garde (“van der
Garde”), as a race driver.

4 The critical dispositive provision of the Awardhgts an order requiring the Respondent,
Sauber Motorsport AG, to —

refrain from taking any action the effect of whieuld be to deprive Mr. van der Garde of his
entitlement to participate in the 2015 Formula Ge@son as one of Sauber’s two nominated
race driverg2]

5 It is common ground between the parties thattireshold requirements séction 8with
reference teection 9)of thelnternational Arbitration Act 1974Cth) (“the IAA”) are
satisfied[3] Consequently enforcement of the Award can onlguseessfully resisted by the




Respondent if it proves to the satisfaction of@weirt the circumstances provided forsigctions

8(5) and (7) of the IAA4]

6 In the course of the application to enforce theaAd, leave was sought by Messrs Marcus
Ericsson and Luiz Felipe de Oliveria Nasr (“the @tBrivers”) to be represented and heard. The
Other Drivers are the two drivers currently seld@ad nominated by the Respondent for entry
in the 2015 Formula 1 Season. Neither of the Oflvafers is a party to the relevant arbitration
agreement and neither was represented or hednéd tourse of any aspect of the arbitral
proceedings. In view of their claimed interesthie butcome of this enforcement application and
the conceded lack of any prejudice to the Applisaleave was granted.

Grounds submitted for refusal of enforcement

7 In resisting enforcement, the Respondent sultrats—

(a) Section 8(5)(d)of the IAA applies on the grounds that the Arbitrator wrongly
proceeded on the basis that van der Garde had a manal contractual right enforceable
against the Respondent. The Respondent never entdrato an agreement with van der
Garde and van der Garde’s role in the arrangement btween GVDG BV and the
Respondent was simply to give undertakings to suppiathe performance of the obligations
of GVDG BV. As such, the Award deals with matters at contemplated by, or not falling
within the terms of, the submission to arbitration,and further or alternatively, it decides
matters beyond the scope of the submission to arbgition and therefore it ought not be
enforced[5]

(b) Section 8(7)(b)of the IAA applies such that to enforce the Awardvould be contrary to
public policy for any or all of the following reasas —

(i) Enforcement of the critical dispositive provision would compel the Respondent to engagein
conduct that may endanger lives, place people in danger of seriousinjury, or negligently cause
seriousinjury;[6]

(if) With referenceto section 8(7A)(b), (a) the Arbitrator made findings with respect to the
contractual relationship between van der Garde and the Respondent which were not
contended for by the parties, and (b) the Other Drivers were not given an opportunity to be
heard during the arbitral proceedings. I n these circumstances, substantial breaches of the
rules of natural justice occurred;[7]

(iii) Thecritical dispositive provision is vague and uncertain.[8] A party subject to an order of
the Court must be able to ascertain in precise termswhat it is that they must do, or refrain
from doing.[9] Requiring the Respondent to refrain from taking any action the effect of which
would be to deprive van der Garde of his entitlement does not of itself suggest that anything
must be done, so the critical dispositive provision cannot be said to contain sufficient precision
asto betranslated into a judgment of the Court in thisinstance;[10] and



(iv) The enforcement of the Award, and therefore its critical dispositive provision, would be
futile in the form sought, asit does not oblige the Respondent to take any positive step.[11]
Moreover, an order could not be enforced in the manner sought by the Applicants asthereis
no possibility of van der Garde being ableto participate in the Australian Grand Prix as a
driver for the Respondent.[12] I n order to have a car suitable for van de Gardeto drive,
extensive technical modifications need to be undertaken to the car, in particular to the seat (in
order to meet safety regulations).[13] These modifications to the car smply could not be
completed in time for the Australian Grand Prix.

8 In addition to their submissions that enforcenvemtild be contrary to public policy on the
grounds of a breach of natural justice uree8(7)(b)and8(7A)(b) of the IAA[14] as a basis for
resisting enforcement having regard to the claisertus prejudice to their positions which
enforcement would entail, the Other Drivers suldirat the matter was not capable of settlement
by arbitration under the laws of this State, aretdfore that the Court should refuse to enforce
the Award undesection 8(7)(apf the IAA[15]

9 In essence, the Other Drivers submit that theenatas not capable of settlement by
arbitration because they were not joined as paotiegherwise involved in the Arbitration. This
was, they say, despite the potential for theirrgdts to be fundamentally affected in the event of
an order which amounts to injunctive relief by tibitrator. The breach of the rules of natural
justice argument in the public policy context imgarly based. The Other Drivers submit that
they had a real interest in the sense that thelgldmiprejudiced by the outcome of the
Arbitration — but were not given an opportunitytie heard.

No grounds to refuse to enforce

10 I reject the arguments advanced by the Respboaderthe Other Drivers for the following
reasons and consider that the Court should makedan enforcing the Award and giving effect
to its critical dispositive provision.

Section 8(5)(d}— Award beyond the scope of the submission to aribation

11 Having regard to the contents of the Award &medtérms of the relevant documents
considered by the Arbitratgt5] | am not satisfied that there are grounds to eergorcement
of the Award undes 8(5)(d)of the IAA. The submission of this matter to ardtiion was clearly
made on the assumption of all parties that thevaglieagreements between the parties were
entered into in order (among other things) to feté van der Garde’s involvement as a driver
for the Respondent. As such, the Arbitrator’s firgdi in relation to van der Garde’s personal
interest and rights in the context of the contralcturangements between the parties were not
beyond the contemplation of the parties or the s@jgghe submission to arbitration.

12 In this respect the Court does neverthelessssthat this enforcement application does not
involve anything in the nature of a merits appeairf the Award. Indeed, it is not the function of
the Court to investigate this issue, save to irtditaat on the basis of the material, including the
submission to arbitration, it was clearly opentte Arbitrator to make the relevant findings as
set out in the Award.



13 The Applicants also relied on the Contracts liR&@f Third Parties) Act 1999 (UKL7] in
this regard. However this is, in my view, a magemng principally to the merits.

Section 8(7)(a) — Non-arbitrability
14 | am also not satisfied that s 8(7)(a) of tha & applicable in the present circumstances.

15 In Comandate Marine Corp v Pan Australia Shigptty Ltd[18] Allsop J (as he was then

and with whom Finn and Finkelstein JJ agreed) plewia detailed summary of the origins of the
key phrase contained in s 8(7)(a) of the IAA, nanfiehpable of settlement by arbitratiofi9]
After tracing the origins of the phrase, his Honobserves that the types of disputes that were
considered incapable of settlement by arbitrat@rifon-arbitral”) were “disputes such as those
concerning intellectual property, anti-trust andhpetition disputes, securities transactions and
insolvency.20]

16 His Honour goes on to state, at paragraph [200]:

It is sufficient to say three things at this pofftst, the common element to the notion of non-
arbitrability was that there was a sufficient eletnaf legitimate public interest in these subject
matters making the enforceable private resolutioctisputes concerning them outside the
national court system inappropriate. Secondlyjdkatification and control of these subjects
was the legitimate domain of national legislatuaed courts. Thirdly, in none of thavaux
préparatoireswas there discussion that the notion of a matiebaing capable of settlement by
arbitration was to be understood by reference tetiadr an otherwise arbitrable type of dispute
or claim will be ventilated fully in the arbitrabfum applying the laws chosen by the parties to
govern the dispute in the same way and to the saxeat as it would be ventilated in a national
court applying national laws.

17 In light of these statements by Allsop J, ttlesar that the concept of arbitrability, as
understood in the context of the Model L@} and the New York Conventid@2] is not
directed to matters such as whether affected nairepdnave or could have been given an
opportunity to be heard. Instead, the phrase “dapaftsettlement by arbitration” in s 8(7)(a) of
the IAA is directed to those disputes where, faisans of public policy, jurisdiction is retained
exclusively by national courts.

18 A dispute does not lose its “arbitral qualityeraly because a non-party or parties have an
interest in the outcome of the arbitration. Indg¢edind otherwise would be to undermine the
essence of arbitral proceedings as fundamentafifractual. While non-parties may suffer
prejudice as a result of an arbitral proceedinghticch they are not parties, arbitral proceedings
are necessarily inter partes in nature and, as suwatther the Arbitrator could have heard the
Other Drivers is not a matter for this Court.

19 In any event, the subject matter of this dispuas clearly capable of settlement by arbitration
and there are no grounds to refuse enforcement srgig)(a) of the IAA.

Section 8(7)(b) — Public polici®



20 Finally, I am of the view that enforcement o thward would not be contrary to public
policy either on the grounds that a breach of rjustice occurred in connection with the
making of the award, or on other grounds. Consetyye¢here are no grounds to refuse
enforcement under ss 8(7)(b) or 8(7A)(b) of the IAA

21 The critical dispositive provision of the Awaalwhich reference has been made, which is
cast in negative terms, is not devoid of meaningmihis considered that it would operate inter
partes in circumstances where all concerned areawelre of the nature of the dispute referred
to arbitration. The elements and resolution ofitfaters giving rise to the critical dispositive
provision are the subject of a comprehensive alativard — the Award.

22 Moreover, to the extent that the applicatiothef Orders arising out of this critical dispositive
provision may give rise to any doubt or difficulty a possibility which may arise with respect

to Court or arbitral orders in any event — the stesice of this Court is always available at the
request of either party. This Court’s ArbitratiorstLis available for this purpose — at all times
and at all hours, seven days a week. It is, ofsmuhe case — both in an arbitration context and
more generally — that the Court is “concerned &sprve the integrity of its process, and to see
that it is not abused24] However, this is not a situation in which thesasiderations arise.

23 In relation to the arguments that enforcemetih@fAward would be contrary to public policy
because of a breach of the rules of natural justieeCourt was not taken to any authority in
support of the proposition advanced by either tagd@ndent or the Other Drivers.

24 However, in TCL Air Conditioner (Zhongshan) Cual lv Castel Electronics Pty L{@5] the

Full Court of the Federal Court (Allsop CJ, Middietand Foster JJ) considered the application
of the rules of natural justice in the contextlo# Model Law and the IAA. Relevant to the
current controversy, the Full Court placed thevahee and application of the rules of natural
justice in the context of the IAA as a matter coafl to the parties to the arbitration agreement,
stating —

The system enshrined in the Model Law was desigmg@thce independence, autonomy and
authority into the hands of arbitrators, througiee@ognition of the autonomy, independence and
free will of the contracting partié<”

25 The Full Court added, at paragraph [111], that —

The assessment as to whether those rules havéolesahed by reference to established
principle is not a matter of formal applicationrafes disembodied from context, or taken from
another statutory or human context. The relevantexa is international commercial arbitration.

It suffices to say that no international award $tidae set aside unless, by reference to accepted
principles of natural justice, real unfairness asal practical injustice has been shown to have
been _suffered by an international commercial partire conduct and disposition of a dispute in
an award?”




26 In light of these statements, there is no dasiargument that there has been a breach of
natural justice brought about by the non-involvet@mon-parties, namely the Other Drivers,
in the arbitral proceedings. Indeed, there canad breach of the rules of natural justice every
time a person who may be affected by the outconam@rbitration (however seriously) is not
invited to join the process and to make submissidsgreviously observed, arbitral
proceedings are necessarily inter partes in nateso the arguments advanced by the
Respondent and the Other Drivers in relation téices 8(7)(b) and 8(7A)(b) of the IAA must
fail.

27 In relation to the arguments that enforcemeniefritical dispositive provision would be
futile, 1 note a divergence of evidence as betwbahprovided to the Emergency Arbitrator in
the course of the arbitral proceedif§ and the evidence in this respect which was reljgzh

in the present proceedings. As the evidence béfer&mergency Arbitrator indicates, the utility
of the orders sought in the arbitral proceedings araissue which was clearly in the minds of
the parties — and the Arbitrator, as the Awarddatkg29] Consequently, as the issue is one
which goes in many respects to matters canvasseddence and considered in the arbitral
proceedings, and by the Arbitrator in the Awards ot an issue into which an enforcing court
should venture. To do so would be to enter intontleeits of the Award, a step which is not
permitted in an application such as this undeiAl#e

28 With respect to the safety, training, insurasuce other issues of concern raised by the
Respondent in this context, the negative charadtire critical dispositive provision is
determinative. No relevant issue of public policig@s in this respect as nobody, certainly not
the Court, would contemplate that compliance whth ©rders would involve compromising
safety, training, insurance or other like requiraise

29 In any event, any practical issues or probleiitis r@spect to enforcement of the Orders may
be the subject of an application to this Courtdesistance, as indicated previously.

30 It should also be borne in mind in relationutlity that the critical dispositive provision
sought to be enforced applies to the whole of BfE5ZFormula 1 Season — not just in relation
to the coming few days in Melbourne for the AuséralGrand Prix.

Conclusions

31 For these reasons, the Application is succedsbbiserve that it appears to be accepted by all
parties that s 8(3) of the 1AA requires that enémnent of the Award must be by an order in the
same terms as the critical dispositive provisiothef Award. In my opinion this is the correct
view.

32 The parties are to bring in orders to give effechese reasons.

33 Finally, as indicated at the conclusion of tearing on 9 March 2015, it was my original
intention to provide summary reasons at this tig@ite publishing detailed reasons for
judgment in due course. On further reflection,daling the conclusion of the hearing, | decided
that it would be of more assistance to the pattieteliver judgment in this matter at this time



rather than a short summary accompanying the makitige Orders. In the limited time
available this judgment is, however, necessarijyressed more briefly and in less detail than
would usually be the case.
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