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1MARTIN CJ: For reasons given orally at the conclusion ofiargnt on 14 October

2014[13] I upheld the application of the defendant, Misdi@wEnergy Ltd (Mission) for a

stay of the proceedings brought against it in ¢isrt by the plaintiff4= KNM Process =

Systems SDN BHD (KNM), and pursuantdd@(2)of thelnternational Arbitration Act 1974

(Cth) (the Act) directed that the dispute the scbgd these proceedings be referred to arbitration
to be conducted by the Singapore Internationalthation Centre on condition that Mission
commenced arbitral proceedings within 35 days eftiaking of those orders, and upon the
further condition that the parties take all reasd@ateps to conduct and conclude the arbitration
as expeditiously as possible. As there was a didpetiveen the parties with respect to the
appropriate orders to be made regarding the codéssion's application for a stay, | directed
that the parties exchange written submissions ainghestion, and further directed that the issue
be resolved by me on the papers. These are myngésoconcluding that KNM should be
ordered to pay Mission's costs of the applicatioran indemnity basis - that is to say, covering
all costs reasonably incurred by Mission and wlaichnot unreasonable in amount, such costs to
be taxed if not agreed.

Theguiding principle

2In Pipeline Services WA Pty Ltd v Atco Gas Australitytd,[14] | applied the reasoning of

Colman J imA v B[15] to conclude that as a guide to the exercise ofeli®n in relation to the
costs of an application for a stay of a disputknfglwithin an arbitration agreement, a party
commencing legal proceedings in breach of the ratimn agreement should generally be
ordered to pay all costs reasonably incurred byaocent party applying for a stay of those
proceedings. However, | emphasised that the pilmeias no more than a guide, and that the
ultimate exercise of the discretion in any paréecwase would depend critically upon its
particular circumstances. Nevertheless, for theaeswhich | then expressed, that guiding
principle provides an appropriate starting poimttfee consideration of the order most
appropriately made with respect to the costs ddtproceedings.



3KNM submits that there are three reasons why thairg principle should not be applied in

the circumstances of this case. First it is sulgaithat Mission should not be awarded indemnity
costs because it did not commence the arbitratioogedings in Singapore until the evening of
the 3% day following the orders which | made on 14 Octob@t4. It is submitted that the
commencement of the arbitral proceedings at thterasute constituted a contravention of the
condition which I imposed to the effect that theysivas conditional upon the parties taking all
reasonable steps to conduct and conclude thearbitras expeditiously as possible.

41 do not accept that submission. At the time | puamced orders on 14 October 2014, |
considered that 35 days was a reasonable peribthwihich to require Mission to commence
the arbitration proceedings, having regard to tlo®ipions of the dispute resolution clause in the
agreement between the parties which required mdisalissions between the parties, and which
further provided that if the dispute could not ké&led within 30 days by such mutual
discussions, the matter was to be referred toratlaih. No evidence has been adduced with
respect to the course of discussions over the gp@fi@0 days to which reference is made in the
dispute resolution clause, and it is therefore isglale to conclude that Mission was dilatory in
the commencement of the arbitral proceedings. Bahy event, Mission complied with the
condition which | specified with respect to the éifoy which arbitral proceedings in Singapore
were to be commenced. | do not accept that congeianth that aspect of my order could
constitute breach of another aspect of the conditto which the stay was made subject.

5 Second, KNM argued that Mission should not rece@demnity costs because it claimed
damages in the Singapore arbitration in respekiN#'s commencement of proceedings in this
court, including its costs of responding to thosecpedings. However, Mission has now
abandoned that aspect of its claim in the Singapdoiration, as a result of which this aspect of
KNM's argument falls away.

6 Third, KNM argues that Mission should not be awdrgelemnity costs because it sought a
stay of these proceedings on three grounds, ordyobwhich was successful, being the ground
based upos 7(2)of the Act. Implicit in KNM's submission is thegposition that Mission
should be denied a portion of its costs becausasied and relied upon discrete and severable
issues in support of its applications and upon Wwiti¢ailed.

71t is, of course, well established that while tlogit retains a general discretion with respect to
the costs of any proceedings before the courteimernl that discretion will be exercised on the
basis that the successful party will recover itstgd 6] Order 66 r 1(3) of the Rules specifically
provides that where a party though generally sigfakkas, by the introduction of an issue or
issues upon which that party has failed, incredisedosts, the court may adjust the costs orders
appropriately. It is, however, well established ti@ power to adjust costs orders to depart from
the usual rule to the effect that costs followekient will only be exercised where the generally
successful party has failed upon an issue whidmsizete and severable from the other issues in
the relevant proceeding, and which significantlgedito the costs of the proceedings in a
readily discernible wa{l 7] Further, the power to depart from the general théé costs follow

the event because the successful party has failehe® or more issues will be exercised with
caution for the reasons givenBowen v Alsanto Nominees Pty L{d 8]



8 In these proceedings, in addition to the groundhupbich Mission succeeded, it sought a stay
in the inherent jurisdiction of the court, and @spect of arbitral proceedings under way in Kuala
Lumpur on the basis that Mission was a person ahgrthrough or under a party to those

arbitral proceedings, with the result tkaf(2)of the Act applied.

9 Mission's alternative claim to a stay in the inim¢jarisdiction of the court added no

discernible cost to the application, as it was geseary to give any specific consideration to that
issue, because of my conclusion that Mission wéHeshto a stay pursuant g7(2)of the Act.

It therefore provides no basis for departing frév@ general principles relating to costs.

10Mission's claim for a stay based upon rights derivem a party to the Malaysian arbitration
was an alternative basis upon which it claimede@mtitled to a stay under the provisions of the
Act which | ultimately concluded applied, althoutdiat conclusion was not drawn on the basis
of the arbitral proceedings under way in MalayMéasion's claim to derive rights from a party
to those proceedings was certainly arguable anldicai be said to have been unreasonably
brought. Further, consideration of the contractakdtionship between the parties to the
Malaysian proceedings, and the existence of thoseepdings, were each matters necessarily
and properly brought to the attention of the coamt] which required consideration in the
context of Mission's application for a stay. Be@itsvas necessary to consider those factual
issues in order to provide a context for Missi@pplication for a stay, the legal proposition to
the effect that Mission derived rights from a rethparty did not add appreciably to the costs of
the proceedings. Accordingly, in my view this id nae of those cases in which Mission should
be deprived of any of its costs by reason of ilsifa on a discrete and severable issue which
added significantly to the costs of the proceedingsreadily discernible way.

11As KNM has failed to establish any good reason wigyguiding principle to which | referred
should not be applied, it is appropriate to orthat KNM pay Mission's costs of the application
for a stay on an indemnity basis - that is to dyM is to pay all costs reasonably incurred by
Mission which are not unreasonable in amount, sosits to be taxed in default of agreement.
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