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JUDGMENT

Introduction

1. By a Summons filed on 6 June 2014, the plainti#éfksean order under8(2)of
thelnternational Arbitration Act 1974 (Cth) ("theAct") for the enforcement of an arbitral
award made in the United Arab Emirates. The pltiiistia company incorporated under
the laws of Abu Dhabi in the United Arab Emiratéke defendant is an Australian
company.




2. On 18 December 2009, the defendant (as Contraatteyed into a written
Subcontract Agreement ("the Agreement") with thaergilff (as Subcontractor), which
provided for the plaintiff to perform certain consgttion works at Abu Dhabi
International Airport. The stated "Sub ContractEtiwas almost US $15 million.

3. The Agreement is governed by the laws of the Unfteab Emirates (see clause
3.2). Detailed provision in relation to paymenthe plaintiff was made in clause 16 of
the General Conditions, as modified by the Condgiof Particular Application. By
clause 16.3, it was provided that payment was teulbgect to various matters including:

"[...] payment will be made in accordance with #iauation prepared by mutual agreement with
the Contractor with Retention deducted at 10% w@ntilaximum Retention of 10% of the sub-
contract value is retained, reducing to 5% Retantipon receipt of the Taking-Over Certificate
with the remaining 5% to be released upon issuahtge Performance Certificate on expiration
of the Defects Liability Period. The valuation paepd by the Contractor is subject to
certification by the Employer representative.”

4. Clause 16.4 dealt with the payment to the plaiutifthe retention monies. Clause
16.5 made provision in respect of the payment tmbde after completion of the works
and the submission by the plaintiff of its finataant. Such payment was to be made
"based on the valuation mutually agreed and prejdayehe Contractor".

5. Clause 19.1 provided for the arbitration of disguteconnection with the
Agreement. Any such arbitration was to be govelmethe rules of the Abu Dhabi
Chamber of Commerce and Industry, and take plagdinDhabi in the English
language. The decision of such arbitration wa®dttd be final and binding upon the
parties.

6. Issues arose between the parties in relation tbrtabamount due and the
payment of the retention monies. On 10 May 201&ttar executed by the defendant
was provided to the plaintiff. This letter was arected version of an earlier letter also
dated 10 May 2011, which had been executed bythetdefendant and the plaintiff. The
corrected version of the letter is in the followiregms:

"RE: ADAT Hanger 6 - Final Account

We write to confirm agreement to the Final Acco8ntn of USD 15,950,000 in respect of full
and final settlement of all subcontract works utalezn by¢' William Hare B on the above
project, including all variations claimed 1-105 dabour and plant provision to ASI for the roof
lifting works.

Total payment made to date is in the sum of USDTAB814.41 (incl. USD 3,274,876.94 paid
direct by ADAT), and confirm a payment in the sufiU&D 652,185.59 for the balance of the
measured works has been released for paymentwitiediate effect.

Retention monies will be released as agreed:

* 15 retention release within 30 days of this agreengon or before 7th June 2011) in the sum of
USD 797,500.00



* final release of retention on completion of trefetts liability period scheduled for 31 January
2012 in the sum of USD 797,500.00

We trust the above to be satisfactory in regardb®fgreements made."

7. The first retention release of US $797,500 waspaid in accordance with the
letter. It was eventually paid on 29 May 2012. Fkeond retention release of US
$797,500 remained unpaid, and on 24 October 204 pltintiff served a request for
arbitration in which the dispute was describedrasia relation to the defendant's
obligations under the 10 May 2011 letter. The teitas said to have varied the terms of
the Agreement. The request for arbitration includgmteliminary statement of relief
sought, which included an order for payment of US%&500 and an order for payment
of US $50,000.

8. An arbitral tribunal, consisting of Dr Mark Hoylag Chairman), Mr Guy
Elkington and Mr lan Harper, was constituted. AdfiArbitration Award ("the Award")
was issued by the tribunal on 1 May 2014. The tr#hdound that the plaintiff was
entitled to two payments from the defendant, b&i®g$797,500 in respect of the second
release of retention monies, and US $50,000 inectsyf the discount granted by the
plaintiff in the final account. Interest was awatd® those sums, and the defendant was
ordered to pay costs. The total amount of the AWacluding the costs paid by the
plaintiff to obtain the release of the Award) waS $1,480,622.84. The Award further
provided for simple interest to run at a rate of @& annum from the date of the Award.
9. It is not disputed that the Award is a foreign adyar that the United Arab
Emirates is a Convention country within the mearahg 8of theAct. However, by its
Further Amended Commercial List Statement, therd¥dat resists enforcement of the
Award on the basis that to enforce the Award wdadaontrary to public policy within
the meaning of 8(7)(b)of theAct. Section 8(7)f theAct relevantly provides:

"In any proceedings in which the enforcement afr@ifyn award by virtue of this Part is sought,
the court may refuse to enforce the award if id$ithat ...

(b) to enforce the award would be contrary to pupblicy."

10. ltis provided ins 8(7A)of theAct that the enforcement of a foreign award would
be contrary to public policy if a breach of theesubf natural justice occurred in
connection with the making of the award. It is lfient provided by 190f theAct that, for
the purposes of Article 36(1)(b)(ii) of the UNCITRAodel Law on International
Commercial Arbitration (which deals with grounds fefusing enforcement of an
arbitral award), an award is in conflict with, erdontrary to, the public policy of
Australia if a breach of the rules of natural jostoccurred in connection with the
making of the award. The Model Law has, subje¢hé&oprovisions oPart Il of theAct,
the force of law in Australia (seel6of theAct).

11. The defendant relies upon a number of groundsritecd that a breach of the
rules of natural justice occurred in connectiorhviite making of the Award in this case.
These grounds may be summarised as follows:




(1) The tribunal found that the plaintiff was elatit to payment of the sum of US $50,000 even
though a claim for payment of that sum was not niadtne plaintiff in its Statement of Claim
and was not responded to by the defendant in iteride, or otherwise; and the tribunal further
failed to give reasons why the plaintiff was eatitto payment of the sum of US $50,000;
1)
. (2) The tribunal failed to consider the defendae'stention that the
alleged agreement embodied in the 10 May 2011 le&é to be a permitted
variation to the Agreement in order to be enfortesadind the tribunal further
failed to give reasons why the alleged agreemestamaariation, or if it was not,
whether the Agreement operated in accordance tgitieims;

(3) The tribunal refused to allow the defendamtely upon certain supplementary grounds of
defence and proceeded with the headaegene esse prior to its determination of whether the
supplementary defences could be relied upon;

(4) The tribunal failed to give reasons for theec#ion of each of the defences relied upon by the
defendant as originally propounded;

(5) The tribunal failed to give reasons why the sutaimed by the plaintiff were due under the
Agreement; and

(6) The tribunal failed to give reasons why the swe under the Agreement were otherwise
than as contended by the defendant.

12.  Grounds (1) and (2), which were described by Mr BR&yment QC, who
appeared with Mr D T Kell for the defendant, asphiecipal matters to be put, were
dealt with comprehensively in the oral submissiand to some extent in the written
submissions filed before the hearing. The remaigimoginds were dealt with only in the
written submissions. A similar approach was takgib J Hogan-Doran, who appeared
with Mr Q Rares for the plaintiff.

13. Before dealing with each of the grounds in turms mecessary to describe in
some detail the manner in which the arbitratiorgpeesed from its commencement
through to the making of the Award.

The Arbitration process

14.  The Request for Arbitration made on 24 October 20tt#2 Request") contained
the following under the heading "Introduction™:

"2.2 The Respondent failed to pay the Claimant&nteon monies withheld under the
Subcontract and, on 10 May 2011, the Claimant badRespondent entered into an agreement
by letter which varied the terms of the Subcont(det "Letter Agreement”) in respect of the
repayment of the Claimant's retention monies. By ofathe Letter Agreement, the Claimant
agreed to accept a lower final account sum on #dsestihat the Respondent repay the retention
sums owed to the Claimant on the dates agreed asitse the Letter Agreement. [...]

2.3 The Respondent has not complied with the Léttgeement and a dispute has arisen
between the parties in relation to the Respondehligations contained in the Letter
Agreement."”



15.  The nature of the dispute is described in furtlegaitlin section 4 of the Request.
It is there stated:

"4.5 [...] In the Letter Agreement, in consideratior the Respondent agreeing specific dates for
the release of the retention monies, the Claimgrrdeal to reduce the final account sum by
around USD $50,000. In the Letter Agreement, thalfaccount sum was agreed and fixed at
$15.95 million in full and final settlement of &ubcontract work (including variations) and the
retention amount was fixed at USD $1.595 milliae.(IL0% of the final account sum).

[.]

4.11 It is clear that the Claimant has not receibedbenefit of the Letter Agreement in that it
has not received payment of the second half ofdgtemtion monies in accordance with the fixed
date. In addition to the payment of the second d¢fdlfie retention monies, the Claimant
therefore seeks repayment of the additional USDGREDIt sacrificed for this benefit."

16.  The relief sought by the plaintiff is set out irrpgraph 5 of the Request. A claim
was made for an order for payment of US $797,5@0aemorder for payment of US
$50,000.

17. In May 2013, the parties, and the tribunal memtggsed a document described
as "Terms of Reference and Arbitration AgreemefitRAA"). The rules of the
arbitration were dealt with in paragraph 4 of tHRAR. Paragraph 4.12 which was
headed "Statements of Claim and Defence" providddlbws:

"Within the period of time determined by the Trilaland subject to clauses 4.13 and 4.19 of
these Terms of Reference, the Claimant shall gtatéacts supporting its claim, the points at
issue and the relief or remedy sought and the Relgo shall submit its defence in respect of
those particulars together with any counterclainctvishall state the facts supporting the
counterclaim, the points at issue and the reliekoredies sought. The Parties may submit with
their statements all documents they consider ratemamay add a reference to the documents or
other evidence they submit.”

18.  Schedule 4 to the TRAA contained a summary of tamfff's claim. Paragraph
1.2.5 was in the following terms:

"In early 2011, the Parties entered negotiatiomeeming the value of the final account in

relation to the Works. As a result of these disiuss the Parties reached an agreement as to the
final account sum (USD 15,950,000) and the speddies the retention was to be repaid. The
Claimant agreed to discount the final account syragpropriatelyic - approximately] USD
50,000.

19. Paragraph 1.3 of the Schedule to the TRAA makelgar that the plaintiff was
seeking an order for US $797,500 and an orderdgment of US $50,000.

20.  Schedule 5 to the TRAA contained a summary of #fertlant’'s Defence. That
schedule includes the following:



"1 The parties are still bound by the terms andd@ans of the formal agreement entered into
on 18 December 2009.

2 The Applicant cannot insist upon payment of amni@s until the parties have reached
agreement as to the amount finally due and owirtputhe contract's assessment process.

3 When this assessment process is complete, taerdeapayable out of retention monies by the
Respondent to the Applicant will be US$244,094.6ctv the Respondent is ready, willing and
able to pay.

[.]

7 The negotiations which led to the alleged vaoiatiof the terms of the Sub Contract
Agreement of 10 May 2011 were too uncertain in onre to warrant a finding that the parties
had agreed upon a final payment, as asserted lasgondentsc - Applicant].

8 The alleged 2011 agreement was at best an eipredsa negotiating position taken at that
time as part of an ongoing negotiation dynamic leetwthe parties and they had not at that time
finished their negotiations toward an agreementatie final payment due under the formal
contract.

9 Alternatively, this claim is an unwarranted atiearby the Claimant that it is entitled to
unilaterally vary the terms and conditions of tlatcact.

[.]

12 The Claimant seeks recovery of the sum of US\EDwhich it says was a concession made
so that it would receive "the benefit of the Letdgreement"”. The Claimant therefore seeks
repayment of the additional US$50,000 it sacrifitmdthis benefit. In fact, the Respondent paid
the full amount demanded by the Claimant withowt @aduction of the so-called concession of
$50,000 and that benefit or concession was nevderbg the Claimant.”

21. Appendix 1 to the TRAA contains a Joint Agreed Cilulogy. The entries for 10
May 2011 read as follows:

"Meeting between Nigel Moss (Managing Directorled Claimant) and Mark Langbein
(Managing Director of the Respondent) to discusdfitial account. The Claimant understands
that the Respondent disputes Mark Langbein's pcesatthis meeting.

Further to the meeting above, the Claimant andRéspondent entered into an agreement by
letter which varied the terms of the Subcontrdut (i_etter Agreement") in respect of the
repayment of the Claimant's retention monies addaed the final account sum payable by
approximately USD 50,000 on condition of the promgd¢ase of the retention sum in two equal
tranches of USD 797,500 on agreed dates."



22.  As was envisaged by paragraph 4.12 of the TRAAptamtiff served a
Statement of Claim and the defendant served a Defdrhe plaintiff also served a Reply
and the defendant also served a Rejoinder. Detbgitetitles, these documents do not
take the form of formal pleadings, although they @early intended to identify and state
the nature of the various claims and contentiondentey each of the parties. The
documents were also used to serve other functioclsiding the making of references to
the evidence to be adduced.

23.  The plaintiff's Statement of Claim includes thddaling:

"7.3 Following completion of the Work42 William Hare B submitted its Final Account
valuation, calculating the total value of its wofks the Project at USD $16,317,054.26. ASl's
commercial team then review4® William Hare 5's Final Account, and calculated a Final
Account value of USD $15,885,497.84. [...]

7.4 With two differing valuations @ William Hare B's Works for the Project, the parties
began lengthy discussions in an attempt to agee€&itial Account and the value of the retention
payments. Mr Prosser [of the plaintiff] confirmathhis process of agreeing the Final Account
is common.

7.5 ASI's Commercial Manager, Mr Robert Haslan, theasman charged with negotiating and
finalising the Final Account for ASI, liaising relguly with Mr Prosser in an attempt to close the
gap between the parties.

7.6 During these discussions, it became apparanthb parties were willing to negotiate the

Final Account and, in facé® William Hare = and ASI were not far apart from an agreed
figure. Mr Haslan informed Mr Prosser that ASI wibalgree the Final Account at USD $15.95

million, whilst Mr Prosser indicated to Mr Hasldrat4® William Hare = would agree the
Final Account at USD $16 million. [...]

8.1 On 10 May 2011, at approximately midday, Mr slddr Langbein and Mr Haslan attended
a meeting at Mr Haslan's office to discé=William Hare ®'s Final Account and the final
amount of the retention sum that was due to betpﬂiI William Hare 5.

8.2 The attendees did not review and discuss the Biccount in detail as this had already been
done by the parties’ respective project teams.di$wissions centred on agreeing the Final
Account.

8.3 Nigel Moss agreed to settle the Final Accoutd3D $15.95 million on the condition that:
(a) the final outstanding payment for the measwerks would be paid immediately;

(b) the first half of the retention sum would bedday 7 June 2011; and

(c) the final half of the retention sum would bédoat the end of the defects liability period, 31
January 2012.



8.4 Mr Moss's offer was USD $50,000 less than tine %@ William Hare & had previously
indicated to ASI it would settle the Final Accoat However, Mr Moss was willing to offer this
reduction on the basis that ASI would guaranteer@ay of the outstanding retention sum and
fix specific dates for the release of the outstagdwo retention payments.

8.5 William Hare B's offer was agreed between the Parties and botWdds and Mr
Langbein the two respective Managing Directors &lwmnds on this agreement. [...]

8.6 As a result of this agreement, Mr Haslan watsucted by Mr Langbein to type up a letter of
agreement during the meeting. The letter setsheuagreement that had been made in the
meeting.

(-]

8.10 The Final Letter Agreement sets out the agesethat was finalised between Mr Moss and
Mr Langbein during the 10 May meeting. In consitierafor ASI agreeing specific dates for the
release of the final payment and the retention <Fhyilliam Hare 5 agreed the final account
sum at USD $15.95 million.

(-]

10.5 The deal struck by the parties, as set otidrFinal Letter Agreement, was based on the
parties' agreement of the Final Account sum at $$5,950,000 and that the retention sum that
was being held by ASI would be paidCJWiIIiam Hare B on fixed dates."

24. A summary of the relief claimed by the plaintiff sveontained in paragraph 12.1
of the Statement of Claim. The only order soughtlie payment of money was an order
for the payment of US $797,500. No order for thgnpent of US $50,000 was sought,
although the plaintiff did seek "such other rebsfthe Tribunal deems appropriate.” By
paragraph 12.2, the plaintiff reserved the righddek additional relief in due course in
the arbitration.

25. The defendant's Defence included the following:

"1.2 There is a dispute between the parties ashtilhver or not Final Payment ought to be made
under the terms of a Subcontract Agreement madeecketthe parties on 18 December, 2009.

1.3 ASI assert the parties are yet to agree oarnmunt of the final payment because the
contractually agreed procedure provided undereahag of the Subcontract Agreement has not
been completed, and that, unless and until itddsinal Payment becomes due and payable.

(-]

15.1 The contractual structure set out above @ilddtand complex. It was entered into after due
deliberation by the principal officers of the twongpanies involved. At no time has there been
any formal agreement to vary or modify the contratterms set out above, or any of them.



15.2 There are outstanding issues between theepamtrelation to contractual variations. These
issues have not been resolved. Therefore no "Pawinent" is due under the terms of the
contract.

15.343 William Hare & has attempted to take out of context one step icoanpletedic -
incomplete] negotiation process as representing,rasult, it would seem, of one short meeting,
a formal agreement between the parties to modédy #xisting written and formal agreement
without any formal documentation, providing anyereince to the provisions of the existing
agreement which are to be modified, and withouti@aarising the basis upon which the
modifications have been agre@.WilIiam Hare B has not established under law that the
above provisions of the agreement have been varietbdified.”

26. The Defence contained specific responses to thieetons made in the
Statement of Claim concerning the discussions atheuFinal Account, the meeting on
10 May 2011, and the alleged Final Letter Agreemené defendant stated that the
discussions at the meeting were preliminary tdfoneal preparation by it of a valuation
as contemplated in clause 16.5 of the Agreemerd.dBfiendant further stated, in
response to paragraph 8.4 of the Statement of Ctaaheven if an agreement had been
reached at the meeting, it never came into effetha final invoice issued by

43 William Hare B "did not contain the deduction of $50,000 refenad The
defendant further stated that there was no agreemsealleged because Mr Haslan, who
signed the letter, lacked the authority to binddeéendant. Finally, the defendant stated
that it relied upon the evidence contained in théesnents of its witnesses to the effect
that "it is not possible that the parties had redch binding and formal agreement in or
around 10 May 2011 to resile from the complex, itedaand formal arrangements for
resolution of outstanding issues”, and that thezgevin fact a number of issues that
remained unresolved.

27.  The plaintiff, in its Reply, described its claimtime following terms:

"2.1 The Respondent appears to have misunderdteddiaimant's claim. The Respondent
incorrectly summarises the Claimant's claim asdpthiat the Parties "entered into a variation of
the Subcontract Agreement under which [the Respahtlecame liable to pay [the Claimant]
the sum of USD 797,500". The Respondent also stiaé¢she Claimant "has not established
under law that the [provisions of the Subcontragte®ement] have been varied or modified.

2.2 For the avoidance of doubt, and to clarifyRespondent’'s misunderstanding of this claim,
the Claimant does not seek to argue that the tefriiee Subcontract Agreement have been
varied or modified. Rather, the Claimant submits the Parties entered into a settlement
agreement on 10 May 2011 (the "Final Letter Agresi)en which the Respondent agreed to
pay the Claimant in full and final settlement ofrk® carried out by the Claimant:

(a) USD 652,185.59 immediately ("Final Payment");

(b) half of the retention release within 30 dayshaf agreement (i.e. by 7 June 2011) in the sum
of USD 797,500.00 ("First Retention Payment"); and



(c) the final release of the retention on 31 Jay@@d.2 in the sum of USD 797,500.00 ("Second
Retention Payment").

2.3 Itis the Claimant's case that the Final LeAtgreement is a standalone agreement, separate
from the Subcontract Agreement, and is enforceialls own right. The terms of the Final

Letter Agreement are clear, unambiguous and erdbteeThis arbitration relates to the terms of
the Final Letter Agreement and not to the termthefSubcontract Agreement.”

28. However, in paragraph 4.5 of the Reply, the pl#istated that notwithstanding
its primary position that the Final Letter Agreerhesas a standalone agreement, the
plaintiff submitted in the alternative that it wamde pursuant to the terms of the
Subcontract Agreement. The Reply also dealt witibua other matters, including the
issue of authority, and the question whether there any unresolved issues.

29. The defendant's Rejoinder included the following:

"5 The Arbitration can determine that the initigkeement between the parties has been subject
to a formal variation.

6 The respondent asserts that none of the forembtnd indeed the terms of the agreement,
which the parties could reasonably have anticipatex required to be complied with to achieve
such an end were carried out and no such variataanachieved.

[.]

8 At no time had the principal of the responderegiapproval for any formal variation, nor is
there any formal document evidencing that varigtarany approval by the principal of the
respondent for such a variation.

9 As to paragraph 2.3, it is something not possakla matter of law to vary a formal written
contract by use of a letter between an authorigpresentative of the parties in the manner
outlined by the applicant.

10 On the best construction of the contract thatdcpossibly be given to the terms of this letter,
it cannot operate except as an expression of thig'patentions at a stage in the negotiation
process.

[.]

13 The respondent asserts that the only means lmhtre subcontract could possibly be varied
is if the relevant principals who had negotiated arecuted that subcontract entered in a formal
manner, whether by way of a variation, or by wag oiew contract, into a binding variation of
the original agreement.

[.]



32 It was obvious to the representatives of thdieg at the meeting of 11 May 2011 that,
what was contemplated, as a settlement was so@uegiarture from the prior negotiation
position adopted by the respondent, that it woatfuire formal consent.”

30. The parties also served a number of witness staisimehe plaintiff served
statements from its Managing Director, Mr Nigel Mpand from its Operations Director,
Mr lan Prosser. The defendant served a numbeatdgraents, including one from its
Managing Director, Mr Mark Langbein.

31. The statement made by Mr Moss contains the follgwin

"7 In an attempt to settle the outstanding payns=ute and the Final Account, a meeting was
arranged for 10 May 2011, for me, Rob Haslan andkNMangbein, ASI's Managing Director.
Rob Haslan was based in Abu Dhabi and was in chartiee day to day running of the Project.

[..]

8 My colleague lan Prosseé&@ William Hare 5's Operations Director, had told me that Rob
Haslan had indicated to him in discussions thattagimum ASI could agree the Final Account
would be USD 15.95 million. My position was that @36 million should be the amount at
which4® William Hare B should settle the Final Account.

(-]

10 During the discussions, | agreed @ william Hare B's offer of USD $16 million for full
and final settlement of the Final Account (whichsvedready USD $300,000 less than

43 william Hare s valuation of the Final Account) would be lowelsda further USD
$50,000 on the basis that:

(a)<:I William Hare 5's final payment for its measured works which hadrboutstanding for
some time would be paid immediately;

(b) the first half of the retention monies wouldsed by June 2011; and

(c) the final half of the retention monies wouldreéeased immediately after the defects liability
period ended, envisaged as 31 January 2012.

11 During this meeting, there were no discussidranyg outstanding issues relating to the
Project nor were there any conditions relating®pgayments. [...]

12 An agreement was reached between Mark Langbeim. §...]

13 I shook hands with Mark Langbein on this agregraed then Rob Haslan was instructed by
Mark Langbein to type up a letter agreement towapthe agreement reached.

[.]



15 The same day, | received an email from Rob Haglad:13pm) which attached a revised
letter of agreement with a correct payment sum®bl$652,185.59 (the "Final Letter
Agreement"). This Final Letter Agreement reflectied agreement reached at the earlier
meeting."

32.  Mr Prosser, in his statement dated 16 May 2013 gaidence about discussions
which had taken place prior to the 10 May 2011 mgeatoncerning the valuation of the
Final Account. His statement includes the following

"9 43 William Hare B's valuation was USD $16,317,054.26 including \taie whereas ASI's
valuation for the Final Account was USD $15,885,847

[.]

11 I liaised regularly with Robert Haslan, ASI'soercial Manager, during April/May in an
attempt to close the approximate USD $500,000 gapd parties' respective valuation of the
Final Account. [...]

12 During this period, Robert Haslan had indicdteche that he thought it likely ASI would
agree to a Final Account Valuation of USD $15.98iam. | have indicated to him that

43 william Hare = would probably agree to a valuation of USD $1@ionl With the parties
in principle being only USD $50,000 apart, a megtiras arranged for Nigel Moss and Mark
Langbein to try to finalise the Final Account andbsequent repayment of retention monies."

33.  Mr Langbein, in his statement dated 13 July 204R] that, apart from a brief
appearance, he had not attended the meeting hdl@ bray 2011 (see paragraphs 32 and
38). In relation to the letter of 10 May 2011, Marrigbein stated in paragraph 25:

"The letter of 10 May 2011 does not record an ages# of the final account because the figures
were not calculated in accordance with the ternth®fSubcontract and the letter did not attach
or refer to any supporting documents to substantre final account referred to in that letter.
The purported discount referred to by Mr Moss dugsprovide the necessary consideration for
the parties to enter into an agreement to waivie tights and obligations under the terms of the
Subcontract.”

34. Mr Langbein's statement also deals with other mattecluding the issue of
authority.

35.  The arbitration hearing was held in Abu Dhabi orahdl 12 December 2013.
Earlier hearing dates had been postponed at thieseqf the defendant. On 3 December
2012, the defendant made an application for leavely upon certain supplementary
defences, including that the proceedings be disdiss the ground that the tribunal was
not competent to deal with the dispute betweerpthiges. The tribunal received the
application and dealt with de bene esse. The tribunal heard submissions on the
application on the first day of the hearing, arel learing thereafter proceeded with the
calling and examination of witnesses. At the cosicln of the evidence, agreement was



reached in relation to a list of topics to be death in the closing submissions. The
parties filed their closing submissions on 9 Janéx14.

36.  The tribunal issued the Award on 1 May 2014. Thectusions of the tribunal are
described in section H of the Award in relatiorthie plaintiff's "Individual Heads of
Claim". The total of such heads was stated to b&@85,450.27, made up of US
$797,500 in respect of the second release of retentonies, US $50,000 in respect of
the discount granted by the plaintiff in the FiAacount, and US $119,950.27 for
interest. Costs were dealt with separately in Paftthe Award.

37. The findings and reasons for the Award are conthwi¢hin Part |(comprising
paragraphs 23 to 29). Article 28(6) of the applieables obliged the tribunal to give
reasons in support of the Award. The defendant gitdmhthat this requirement was
comparable to that found in Article 31(2) of the débLaw. The plaintiff submitted that
the requirement was less demanding in the confarternational commercial
arbitration.

38. In paragraph 23 of the Award, the tribunal rejedtesldefendant's challenge to
the competence of the tribunal. In paragraph Zttribunal refused the defendant's
application to rely upon the other three supplergntefences. In paragraph 25 of the
Award, the tribunal dealt with what it described'te key elements of the case" as
reflected in the submissions of the parties praihte applications made by the defendant
on 6 December 2013. Paragraph 26 dealt specifieatlythe claim for the payment of
US $797,500, and paragraph 27 dealt specificaltly thie case in relation to the US
$50,000. Paragraph 28 dealt with interest, andgoaph 29 dealt with the order for costs.
It will be necessary to refer in more detail toexsp ofPart |of the Award when
considering the defendant's contentions that itaeased natural justice.

39.  The quantification of costs was dealt with in Rlagf the Award. The costs of the
arbitration were assessed at US $375,695.51. InkPairthe Award, that amount was
added to the Part H total of US $967,450.27 to gigeand total of US $1,343,145.78. In
addition, a sum of up to US $137,477.06 was todie { the plaintiff to the extent that
the plaintiff was required to pay that amount téaiithe release of the Award. The
plaintiff in fact paid that amount on 5 May 2014.

40. Before dealing with the defendant's argumentseceffect that it was denied
natural justice, it is convenient to make someiprielry observations concerning the
notion of natural justice as it arises in the cahtd the enforcement of foreign arbitral
awards under thAct.

Natural justice in the context of international arbitration

41. This issue was recently considered in depth byrtileCourt of the Federal Court
of Australia (Allsop CJ, Middleton and Foster JIYCL Air Conditioner (Zhongshan)

Co Ltd v Castel Electronics Pty Ltd [2014] FCAFC 83"TCL Air"). After a discussion
about the notion of "public policy" as it came ®Used in articles 34 and 36 of the
Model Law, and the enactmentsd 19and8(7A) of theAct, their Honours stated (at
[73]-[76]):

"This history demonstrates that there was no evigerpose in the introduction e 19and
8(7A) of amending the meaning of public policy taanporate any idiosyncratic national



approach. In Australia, the introduction of a refese to natural justice was expressly for the
avoidance of doubt: "to avoid doul§s'8(7A)) "for the avoidance of any doulds 19).The

rules of natural justice can thus be seen to faliwthe conception of a fundamental principle
of justice (that is within the conception of pulgticlicy), being, as they are, equated with, and
based on, the notion of fairneggoa v West 159 CLR at 583Wiseman v Borneman [1971] AC
297 at 308, 309 and 320. Fairness incorporates therlymay requirement of equality of
treatment of the parties. The incorporation ofrilles of natural justice into the IAA [thict]
embodied a fundamental principle contained withible policy andordre public - fairness and
equality of treatment of the parties, which istet heart of the arbitral process in Art 18. There i
nothing technical or domestically particular abthg requirement that an arbitration be
conducted fairly. The conceptions of fairness amabéity are deeply powerful. They lie at the
heart of the constitutional conception of due pssc&hey are inhering elements of law and
justice that inform and bind any legal system amgllagal order. See the discussion of the norm
of equal justice iGreen v R[2011] HCA 49 244 CLR 462at 472-47328] and alsalarratt v
Commissioner for Police for NSW[2005] HCA 5Q 224 CLR 44at 56-57[26].

Once one recognises that the rules of naturacpistere seen by many as within the conception
of public policy within Arts 34 and 36, it is nesasy to say something further as to the content
of the phrase "public policy", so as to understdmedstatutory context of the phrase "rules of
natural justice". We have already referred to tiseussion of the negotiation of the New York
Convention and the Model Law in van den Berg o@od Holtzmann and Neuhaus op cit that
assists one to the conclusion that the phrase n@erstood to be limited to the fundamental
principles of justice and morality conformable wit#imd suited to operation within, the
international nature of subject matter -- interoaél commercial arbitration, a context very
different from the review of public power in adnstrative law.

This approach to confining the scope of public pohas widespread international judicial
support. Contrary to the submission of the apptlitiis not only appropriate, but essential, to
pay due regard to the reasoned decisions of othertges where their laws are either based on,
or take their content from, international convensi@r instruments such as the New York
Convention and the Model Law. It is of the firstgartance to attempt to create or maintain, as
far as the language employed by Parliament inAldedermits, a degree of international
harmony and concordance of approach to interndtemrmamercial arbitration. This is especially
so by reference to the reasoned judgments of conl@monountries in the region, such as
Singapore, Hong Kong and New Zealand [...]

A review of the international jurisprudence leadl$hte conclusion that the interpretation of
public policy in Art V of the New York Conventiomd Arts 34 and 36 of the Model Law is as it
was understood at the time of the completion ofpifeparatory work: it is limited to the
fundamental principles of justice and morality loé tstate, recognising the international
dimension of the context [...]"

42.  Reference should also be made to the discussidraxys Europe SA v Balgji
Coke Industry Pvt Ltd and Another (No 2)[2012] FCA 276 (2012) 201 FCR 53&t[87]-
[105] per Foster J, which is cited with approval by odl Court inTCL Air at [80].




43.  The Full Court further emphasised the importanceootext in considering
whether, in any particular case, there has beemildof natural justice (see, for
example, at [77] and [86]). After referring to nunmigs cases where challenges based on
natural justice grounds were made to administrate@sions, their Honours noted (at
[105]) that such cases deal with the exercise bfipor state power whereas the context
of international commercial arbitrations is the rexge of private power through an
arrangement and a tribunal to which the partie®ltansented under a regime wherein
errors of fact or law are not legitimate basesctoral intervention. The Full Court
continued (at [109]):

"[...] The Model Law and the IAA embody a framewardkiaw for the regulation of arbitration.
The avowed intent of both is to facilitate the asd efficacy of international commercial
arbitration: see Resolution 40/72 of the Unitedidiat General Assembly (11 December 1985),
Art 5 of the Model Law and 2D of the IAA. Basal to the working of the New Yorlo@vention,
Art V and the Model Law, Arts 34 and 36 was theesioe of any ground for the review or
setting aside or denial of recognition or enforcehwd awards because of errors by the arbitrator
in factual findings or in the application of legainciple (as viewed by national courts). The
system enshrined in the Model Law was designedbimepgndependence, autonomy and
authority into the hands of arbitrators, througle@ognition of the autonomy, independence and
free will of the contracting parties. The a-natibim@ependence of the international arbitral legal
order thus created required at least two things fnational court systems for its efficacy: first, a
recognition that interference by national courtsydnd the matters identified in the Model Law
as grounds for setting aside or non-enforcementduadermine the system; and secondly, the
swift and efficient judicial enforcement and reciigm of contracts and awards. The appropriate
balance between swift enforcement and legitimateng of grounds under Arts 34 and 36 is
critical to maintain; essential to it is courtsiagtprudently, sparingly and responsibly, but
decisively when grounds under Arts 34 and 36 arealed. An important part of that balance is
the protection by the courts of the fundamentaimsoof fairness and equality embodied in the
rules of natural justice within the concept of palmolicy."

44.  The Full Court expressed its conclusion at [11Xhmfollowing terms (see also
at [55]):

"The above leads one to the conclusion that Artar8#36 should be seen as requiring the
demonstration of real practical injustice or reaflairness in the conduct of the reference or in
the making of the award. The rules of natural pestire part of Australian public policy. The
assessment as to whether those rules have beahédday reference to established principle is
not a matter of formal application of rules disemiied from context, or taken from another
statutory or human context. The relevant contekttexnational commercial arbitration. No
international arbitration award should be set akdéeing contrary to Australian public policy
unless fundamental norms of justice and fairnesderached. Each of Art 34 and 36 contains a
form of discretion or evaluative decision: "mayds aside" (Art 34), "may be refused only"
(Art 36). It is not profitable to seek to differete between the engagement of public policy
under the Articles and a supposedly separate #ateraquestion whether to exercise the
discretion; nor is it profitable, but only likelygductive of difficulty or error, to read into Arts
34 and 36 any precise notions of required prejudiagther preconditions to the exercise of any



discretion. The provisionss 8(7A) 19 and Arts 34 and 36) deal with fundamental conoagti

of fairness and justice. It suffices to say thatrernational award should be set aside unless, by
reference to accepted principles of natural justieal unfairness and real practical injustice has
been shown to have been suffered by an internatamamercial party in the conduct and
disposition of a dispute in an award. It is likéhat real prejudice, actual or potential, wouldabe
consideration in the evaluation of any unfairnasgractical injustice.”

Alleged breaches of the rules of natural justice ithis case
45. I will deal in turn with each of the grounds reliegon by the defendant.
Ground 1: The award of US $50,000

46. Mr Rayment submitted that although the plaintiffyjorally made a claim for the
payment of US $50,000, the claim was omitted froen$tatement of Claim, was not
addressed by either party in submissions, andghosld be regarded as a claim that was
no longer maintained. Mr Rayment contended th#ttase circumstances, if the tribunal
was nonetheless considering the making of an awfdd$ $50,000 against the
defendant, it was obliged as a matter of fairnesstify the defendant and afford it the
opportunity to be heard on the question.
47.  Mr Rayment also submitted that the tribunal fatledjive reasons for its
conclusion in relation to the US $50,000, and thiat failure was also relevant to the
guestion whether there was a breach of the rulestoiral justice in relation to the order
for the payment of that sum.
48. Mr Hogan-Doran seemed to accept that the clainy®$50,000 was not
contained in the Statement of Claim, although lderetier to the prayer for "other relief".
He further accepted that no oral claim was madaroorder for payment of US $50,000.
He pointed out, however, that the claim was inctlitethe Request and the TRAA, and
submitted that the defendant apparently underdiuwatdthe claim for US $50,000
remained part of the case irrespective of the jhemd In that regard, Mr Hogan-Doran
referred to the transcript of the first day of trearing (at pages 23 and 24) where it is
recorded that in the course of addressing the @ for dismissal, Mr Tzovaras, who
appeared for the defendant:

(2) referred to "the relief that is being sought";

(2) said that it was conveniently summarised inat®tration agreement (the TRAA) and is also
to be found in paragraph 5.1 of the Request; and

(3) referred to "ingic - an] order for the payment of $50,000".

49.  Mr Hogan-Doran also referred to paragraphs 12 @&af the defendant's written
submissions on its application for dismissal, wiHearther reference is made to the
plaintiff's claim for US $50,000 as set out in fRequest and the TRAA.

50. Mr Hogan-Doran submitted that it was apparent thatribunal also understood
that the claim for US $50,000 remained part ofdage irrespective of the pleadings. In
this regard, he referred Rarts Dand E of the AwardRart Dcontains a Summary of the
Claimant's Claim. That summary incorporates mdtealken from the TRAA, including
references to an agreement to discount the Finedéat by US $50,000, and the seeking




of an order for payment of that suRart Dcontains a Summary of the Respondent's
Defence. That summary incorporates from the TRAAdbfendant's response to the
claim for US $50,000.

51. Mr Hogan-Doran submitted that it was clear thattth®inal accepted Mr Moss'
evidence on the matter (particularly at paragrapbfihis statement) which was open to
be characterised as evidence that the defendantlwaly get the US $50,000 discount
(from US $16 million to US $15.95 million) on therdition that it made the payments
as stipulated by the terms of the 10 May 2011deltevas submitted that all that had
happened was that the tribunal, after considehegstibmissions in the evidence,
accepted that characterisation rather than thectarsation advanced by the defendant.
52. It was submitted that this was apparent from th@seof paragraph 27.3 of the
Award which is in the following terms:

"Following a review of the position regarding thsabunt, the Tribunal has carefully considered
and deliberated on this point, and decided thatltbeount must be reinstated. The consequence
of this is that the Claimant is entitled to the $9,000.

It was the Claimant's evidence that the agreencethtet discount of the US $50,000 was
conditional upon prompt payment under the termbef_etter Agreement. The first payment of
US $652,185.59 was made on 18th May 2011, abowek &fter the agreement was made. The
second payment of US $797,500 was made approxiyriB2einonths late and the third payment
was not made at all.”

53. These reasons are very brief. Nevertheless, | tlacoept the submission that
there has been a failure to give reasons in relatidhis aspect of the matter. It is
apparent from paragraph 27.3 of the Award (reatierlight of the earlier references to
the issue at paragraphs 10.5 to 10.9 and 12.12a&ibunal:
(1) interpreted the plaintiff's evidence (whiclhéd accepted at paragraph 25.3.1 of the Award)
as being to the effect that the plaintiff agreedite the defendant a discount of US $50,000 on
the amount of the Final Account on condition tlnet payments provided for in the 10 May 2011
letter were made promptly in accordance with tiengeof the letter; and

(2) concluded that if that condition was breacliked,discount need not be given.

54.  To my mind, paragraph 27.3 of the Award disclosisjaately, albeit briefly, the
essential reasons why the tribunal reached theidedt did on the payment of US
$50,000. It is not for this Court to say whethex thibunal was correct or incorrect in so
deciding. However, in the context of an internasiocommercial arbitration where the
grounds available to challenge awards are verydihithe reasons given by the tribunal
for that decision appear to me to be adequate ylmiew the reasons are in conformity
with the requirements of Article 31(2) of the Modaw. In Bremer Handel sgesell schaft
m.b.H. v Westzucker G.m.b.H. (No.2) [1981] 2 Lloyd's Rep. 130, Donaldson LJ stated at
132-133:

"All that is necessary is that the arbitrators sti@et out what, on their view of the evidence, did
or did not happen and should explain succinctly yvinyhe light of what happened, they have
reached their decision and what that decisionhat TS all that is meant by a "reasoned award"."



55. In New South Wales, Lord Justice Donaldson's stat¢ras been approved as
applicable to Article 31(2) of the Model Law (s@erdian Runoff Ltd v Westport

Insurance Corporation [2010] NSWCA 57 (2010) 267 ALR 74at[207]- [221]; see also
Westport Insurance Corporation v Gordian Runoff Ltd [2011] HCA 37 (2011) 244 CLR
239at[23], [51], [54] and [169]). As noted earlier (see 3]), the defendant submitted
that the requirement under the applicable rulegue reasons was comparable to that
found in Article 31(2). As | have found that thasens are in conformity with the
requirements of Article 31(2), it is not necesdargecide whether, as submitted by the
plaintiff, the applicable requirement was actuédlys demanding.

56. Iturn now to the question whether there was adireéthe rules of natural
justice in the tribunal proceeding to award US $B0,in circumstances where that claim
was not included in the plaintiff's Statement c&iGi.

57.  For the reasons which follow | have concluded, Basean assessment of the
manner in which the arbitration was conducted, tiwate was such a breach in relation to
the order for the payment of US $50,000.

58.  Whilst a claim for such an order was identifiedhe Request and the TRAA, and
was never expressly abandoned by the plaintiffatseence of such a claim from the
Statement of Claim, and the subsequent failuréiseoplaintiff to either state that such a
claim was still made, or make any submission irpsufpof it, strongly suggests that the
plaintiff had in fact abandoned it.

59. ltis true that the "US $50,000 reduction" was mefe to in paragraph 12 of the
plaintiff's Opening Submissions (see also the esfee in paragraph 55 to the plaintiff
compromising its right to a higher Final Accountuaion). However, no submission
was made that if the payments required by the 19 204.1 letter were not made on time,
the defendant would be obliged to pay the sum o86&000 to the plaintiff; and no
order to that effect was identified. It should abt@noted that in the introduction to the
Opening Submissions, the plaintiff stated tha¢lied on the Statement of Claim (and
Reply) "in full”.

60. The position is similar in relation to the plaifisfClosing Submissions, where the
US $50,000 is referred to in paragraphs 96-97,H)58{d 206-207. In paragraph 172 of
the Closing Submissions, it is stated that "alt teanains outstanding is the final USD
797,500 retention sum"”, and at paragraphs 1983drftérest is claimed only on that
sum.

61. 1do not think that the references to the claimd& $50,000 made by the
defendant, in the course of addressing its apphicdbr dismissal, ought be regarded as
an acceptance that such a claim was still maindaiimethe context of that application,
where the question was whether the dispute aradsef tlie Agreement, such statements
should be seen as references to the nature anat exthe issues involved in the dispute
generally, including at times prior to service téguings as envisaged by paragraph 4.12
of the TRAA.

62. It seems to me that in the absence of any exgliaiement by the plaintiff that the
claim for US $50,000 was still maintained despiseabsence from the Statement of
Claim, the claim ought reasonably have been trdayeall concerned as no longer
pressed. If, as appears to be the case, the ttitnolaa different view and considered
that it remained open to it to deal with that cland possibly make an order against the
defendant for payment of US $50,000, | think tltrfess required the tribunal to give




notice of its view to the parties (especially te ttefendant) and invite them to address
the claim, including by the making of submissiocisl terbulk Ltd. v. Aiden Shipping

Co. Ltd. I.C.C.O. International Corn Co. N.V. v. Interbulk Ltd. (The"Vimeira") [1984] 2
Lloyd's Rep 66 at 75 (per Goff LJ) and 76 (per AskhJ);Fletcher v Commissioner of
Taxation (1988) 19 FCR 442t 454-456).

63.  The opportunity to so address the claim (if ind#eplaintiff wished to pursue

it) was denied to the defendant but the tribunaletioeless proceeded to make the order
for the payment of US $50,000. In my view, by refeze to accepted principles of
natural justice, real unfairness and real practigaktice has been shown to have been
suffered by the defendant to that extent (Bek Air (supra) at [111] and [154Balfour
Beatty Construction Ltd v The Mayor and Burgesses of the London Borough of Lambeth
[2002] EWHC 597TCC) at[37]). The defendant was at least denied the oppoyttmit
make a submission that, even if the evidence oMdss was accepted, it did not follow
that a failure by the defendant to pay in accordamith the 10 May 2011 letter gave rise
to a liability to pay US $50,000 to the plaintifif. circumstances where Mr Moss'
evidence suggested that the US $50,000 was ngtaudit from a sum the defendant was
otherwise liable to pay, but was rather a redudtiom a sum the plaintiff had said it was
prepared to accept, such a submission was at tigdeast reasonably arguable.

Ground 2: The contention that the 10 May 2011 lettewas either a variation of the
Agreement or else of no legal effect

64. Mr Rayment submitted that the defendant had comtgimathe arbitration that
unless the letter of 10 May 2011 was a formallycexed variation to the Agreement,
then it was of no legal effect, as there couldb®two separate and inconsistent
contracts in existence. It was put that this camernad been formulated with some
clarity in the defendant's Rejoinder (in particidaparagraph 9). Mr Rayment submitted
that the tribunal failed to deal with the contenfimerely accepting the plaintiff's
submission that the letter constituted a bindiagdalone agreement. Reference was
made to statements made by the High Court conagenfailure by a tribunal to consider
substantial (and clearly articulated) argumentsamnadupport of claims (see
Dranichnikov v Minister for Immigration and Multicultural Affairs [2003] HCA 26;

(2003) 77 ALJR 1088 at [24] and [9F}taintiff M61/2010E v The Commonwealth of
Australia and Others; Plaintiff M69/2010 v The Commonwealth of Australia and Others
[2010] HCA 4% (2010) 243 CLR 31@t[90]). It was further put that the tribunal failed to
give reasons for its conclusions in relation todgeeement and its relationship with the
Agreement.

65. Mr Hogan-Doran submitted that to the extent thedént raised an argument
along the lines of the contention described by MyiRent, it had essentially disappeared
by the time the defendant came to make its CloSuigmissions. Insofar as those
submissions raised matters going to the validitgrdorceability of the alleged
agreement, the focus was rather on matters sualwast of authority, a failure to
comply with required formalities, and mistake.

66. Mr Hogan-Doran further submitted that in any evéntas clear from the Award
that the tribunal had considered all of the subimmssmade by all the parties (see the
opening paragraph éfart |of the Award) before turning to deal with "the kelgments




of the case" as reflected in those submissionspa@egraph 25 of the Award). He
submitted that in those circumstances, no deniahadral justice could be shown.

67. Finally, Mr Hogan-Doran submitted that on a famdg of the reasons for the
Award, it could not be said that the tribunal effegly concluded that there were two
inconsistent contracts in existence. It was clearsubmitted, that the tribunal found that
there was a separate agreement in the natureettfl@nsent agreement in relation to the
Final Account and the payment of retention monieseu the Agreement. Accordingly,
there was no finding that such amounts might, miitaah, remain payable under the
Agreement itself.

68.  For the reasons which follow, | do not think tHatre has been any breach of the
rules of natural justice as claimed by the defehdan

69. The plaintiff's case throughout was that the letfet0 May 2011 embodied the
terms of an enforceable agreement which obligedi#fiendant to make certain payments
(see Request at paragraphs 2.2, 2.3 and 4.5; TRAAL&t paragraph 1.2.5; Statement of
Claim at paragraphs 8.3, 8.10 and 10.5; Reply @gpaphs 2.2, 2.3 and 4.5). The
plaintiff originally characterised the agreementasriation of the Agreement, but later
characterised it primarily as a settlement agre¢mnemlation to the works the subject of
the Agreement, which stood apart from the Agreeraadtwas enforceable in its own
right. In the alternative, the plaintiff submittdtat the agreement was made pursuant to
the terms of the Agreement.

70.  Amongst the numerous defences raised by the defemde the contention that
the parties remained bound by the terms of the éxgent and that the letter of 10 May
2011 was not an expression of a final agreed jposibiut was part of an ongoing
negotiation (see TRAA Sch 5 at paragraphs 1 anth&ps Defence, the defendant placed
a deal of emphasis upon the detailed regime embadlitne terms of the Agreement, and
the fact that the agreement alleged by the plawwas not a formal variation of those
terms. It contended that the alleged agreemenpveisninary to the formal preparation
of a valuation as contemplated by clause 16.5e@Rdreement.

71. The asserted need for any variation of the Agre¢meecomply with certain
formalities, be "entered in a formal manner", oddormal variation", was carried into
the defendant's Rejoinder. In specific answer ¢oplaintiff's characterisation of the
alleged agreement as a standalone agreement, teefpara the Agreement and
enforceable in its own right, the defendant stébedl it was "not possible as a matter of
law to vary a formal written contract by use ok#idr between an authorised
representative of the parties in the manner outlimethe applicant” (see Rejoinder at
paragraph 9). The defendant further stated thaetter of 10 May 2011 could only
operate "as an expression of the party's intenabasstage in the negotiation process”
(see Rejoinder at paragraph 10). The Rejoinder doestate in terms that acceptance of
the plaintiff's primary characterisation of a staluthe agreement would entail the
existence of two separate and inconsistent costrlgither is such a statement found in
the defendant's Opening or Closing Submissions.

72.  There, considerable emphasis was again placedthpdack of formality

involved with the letter of 10 May 2011. The OpaenBubmissions contained the
following:



"7 The respondent asserts that the parties ar® wetmply with the process to which the parties
have agreed in solemn contract pursuant to clag$e 1

[-.]

12 The Respondent says that the only means whargbgurported agreement between the
parties could have been entered into, or couldobpstcued to have been entered into, from the
events on or surrounding 11 May, 2011 is if theahagreement between the parties has been
subject to a formal variation.

13 The respondent asserts that none of the foreslithich the parties could reasonably have
anticipated were required to be complied with thiewe such an end were carried out and no
such variation of the original agreement was efféct

[.]

15 At no time had Mr Langbein, the principal of lespondent, given approval for any formal
variation or are there documents evidencing thah&b variation of the contract executed by the
appropriate representatives of the parties.

16 The only means whereby the subcontract therdqmedsibly be varied was if the relevant
principals who had negotiated and executed thatasbact entered in a formal manner, whether
by way of the variation, or by way of a new contraato a binding variation of the original
agreement.

[-.]

17 Itis not possible as a matter of law to vafgranal written contract by use of a letter between
representatives of the parties not of the samasstet those who executed the original
agreement. The best construction that could pgsbihiven to the terms of this letter of 11
May 2011 is that it is an expression of the paityantions at a stage in the negotiation process.

18 The meeting of the "parties” on 11 May 2011 wae of many in the course of meetings to
discuss a means of resolving outstanding issues farientry into the formal process under
clause 16.5.

[.]

33 Informality by way of a letter or a handshakeremay be appropriate in a simple
commercial context, but not here."

73.  The Closing Submissions contain the following, uritie heading "Alleged
agreement not binding by reason of absence ofngtiti

"110 The alleged "agreement" between the partiethd form of a 3 paragraph letter from the
Respondent's Commercial Manager dated 10 May 2@linot meet the UAE law requirements



for a Contract (and ergo for a Settlement Agreerne@ontract Amendment). The letter is
signed by only one (1) party ("and the signatorgsinot have authority to contractually bind the
Respondent") the subject matter is "ADAT Hangafhal Account” (as opposed to
"Settlement Agreement" or "Contract Amendment") drete is no reference to a "claim” or a
"dispute” or settlement thereof. The letter appéaitse a "garden variety" final account letter
that is often issued by an employer (or main catdrd at the end of a project - not a separate
contract/agreement.

[.]

112 The Respondent submits that it is an implieah t&f the Subcontract that any variation of it,
such as the variation that was purported to be rhgdbe Alleged Agreement, must be in
writing and executed by the parties to the Subeantf...]

113 This issue requires review of the facts surdmmthe claimed amendment and whether
such amendment has been, expressly or tacitlypapgrby the principal. In the absence of any
express provision that all amendments or modificetito the contract should be in writing, the
general rule provided by Article 94 Federal Law Nbof 1993 on the Issuance of the
Commercial Transactions Law for UAE, is that:

'Unless otherwise provided by law or stipulateth@ agreement, commercial obligations of any
amount whatsoever may be evidenced by all meapsoof.™

74.  The transcript of the second day of the arbitralrimg indicates (at page 219) that
the absence of writing was one of the topics agtedx covered in the Closing
Submissions.

75.  The tribunal dealt with the respective contentiohthe parties on "the key
elements of the case as reflected in the Partlawisgions"” in paragraphs 25.1 and 25.2
of the Award. It did so under a number of headimgduding: "The Letter Agreement is
not in accordance with the Contract Provisions iodBig because of an absence of
writing."

76. At paragraph 25.1.1, the tribunal noted:

"The Claimant maintains that the Respondent h#sdféd demonstrate why the failure of
following the provisions of the Subcontract wouldalidate the Letter Agreement and that the
Letter Agreement is a separate contractual docutoghte Subcontract Agreement and that the
Subcontract agreement is not relevant [...]

The Claimant takes issue with the Respondent'sipoghat any variation must be in writing.
The Respondent submits that it is an implied tefth® Subcontract Agreement that any
variation to the Subcontract Agreement, such a&ihal Letter Agreement, must be in writing
and executed by the Parties [...]."

77. At paragraphs 25.1.9 and 25.1.10, the tribunalchtite plaintiff's principal
contention that the alleged agreement was a stamelalgreement, and its alternative



contention that it was made pursuant to terms®ft@ireement. At paragraph 25.2.1, the
tribunal noted:

"The Respondent maintains that the alleged Lettgedment is not a formal agreement to vary
or modify the terms of the Contract and that asetiweere or are outstanding issues under the
Contract that no "Final Payment" is due.

The Respondent states that one short meeting dbespresent a formal agreement between the
Parties to modify their existing written agreemantl formal contract agreement, without any
formal documentation and particulars and that tlan@ant has not established under law that
the provisions of the agreement (Contract) have vaged or modified. [...]

The Respondent further alleges that there was reedgariation to this procedure and that the
Claimant has failed to provide any evidence thatpghncipal of the Respondent agreed to any
variation of this procedure.

[.]

The Respondent states that the alleged "agreeretvteéen the parties, in the form of a 3
paragraph letter from the Respondent's Commercaaldger dated 10 May 2011 may not meet
the UAE law requirements for a Contract.

Reliance is placed on the UAE Civil Code regardingtract formation:

Article 129

[-.]

The Respondent thus notes that industry customeitJAE and prior dealings between the
parties are important factors in determining whetheontract amendment must be in writing.
The industry custom in the UAE is that significamiendments to a substantial construction
contract must be in writing."

78.  The decision of the tribunal concerning the alleggteement is set out in
paragraph 25.3 of the Award, relevantly at pardgge®5.3.1 to 25.3.3 which are in the
following terms:

"The Letter Agreement: - The tribunal has reviewsslevidence. In its considered view, having
deliberated, it concludes that the Letter Agreenmepart of the evidential matrix in this
arbitration. The dispute between the parties reasbround US $797,500. The resolution of that
dispute must be based on evidence, of which theeiLAgreement is a significant part. The
evidence of those who gave oral evidence must bghed in the balance. The 10th May 2011
meeting in the offices of the Respondent is a e¢ptrt of the case. We accept the evidence put
forward for the Claimant concerning this crucialatieg and the consequential production of the
Letter Agreement. It is noteworthy that the letiers produced on the Respondent's letterhead,
was signed by Robert Haslan of the Respondentcamiziined the clear and unambiguous



wording 'Retention monies will be released as afjreeThe agreement was plainly one to
release the sum of US $797,500, and we find astdHfat this was the case.

The law to be applied is that of the UAE. The garitoncluded an agreement for the payment of
an outstanding amount of money. Such agreemetgasly within the power of the parties.

We do not accept that the Letter Agreement, whsdhe written culmination of discussions
between the parties up to the 10th May 2011, costiééms which should not have been there.
The 10th May resolution of the dispute for the figof US $797,500 is clear. Arguments relying
on the Respondent's internal process and discissgibimn the Respondent about the monies to
be paid cannot affect the plain agreement made."

79. Reference should also be made to paragraph 2@& éward which includes the
following:

"The Tribunal has noted the submissions of thaegmrand the evidence that has been furnished.
Both parties fully relied upon the documents praglby each side, and full opportunity was
given to each party to examine and cross-exammevitmess that attended the hearing. [...]

The Tribunal finds, having carefully consideredtb# factors, and after deliberation, that there
was an agreement between the Claimant and the Raepiofor the payment of US $797,500.
As a consequence, the Respondent is obliged tthea@laimant the said sum."

80. It does not seem to me that the contention, agithesicto this Court by Mr
Rayment (and referred to above at [64]), was cfemticulated by the defendant in the
course of the arbitration. To the extent that saclargument was advanced, it was not
developed at any length or in any detail, and & w@rtainly not given any prominence in
either the Opening or Closing Submissions of tHerd#ant. In any event, there is no
reason to think that the tribunal failed to consigey of the submissions made to it by
the defendant.

81. lam unable to discern any unfairness or praciigastice to the defendant in the
manner in which the tribunal proceeded to deal Witk aspect of the case. Neither do |
think that there is any deficiency in the reasamsmyby the tribunal for reaching its
conclusion that the parties had reached a bindingesnent, as contended by the
plaintiff, and that the defendant was thereforegaul to pay US $797,500 to the plaintiff.
82. ltis clear from the reasons given in paragrapB »5the Award that the tribunal
accepted the evidence given by the plaintiff's @sses (notably Mr Moss) as to the
events leading up to the letter of 10 May 2011, @amdhat basis concluded that the
parties had reached a binding agreement on the tgghout in that letter. It is also clear
that the tribunal concluded that, in accordancé wibse terms, the defendant was
obliged to pay US $797,500 to the plaintiff. In rigw, it is implicit in the tribunal's
conclusions that it rejected the various argumpuatdorward by the defendant that there
was no binding agreement because required foremliad not been followed. In other
words, the tribunal did not think it was necesdanthere to be any "formal variation" as
contended by the defendant.



83. Itis also apparent from a reading of the Awar@ aghole that, as submitted by

Mr Hogan-Doran, the agreement found by the tribuvas essentially a settlement with
respect to the Final Account and the payment eitein monies under the Agreement.

In those circumstances, | do not think that it barsaid that the tribunal concluded that
there were two inconsistent contracts in existeltagould be completely contrary to the
plaintiff's case, as accepted by the tribunaltterplaintiff to contend that, in addition to
the payments provided for in the letter of 10 M@l 2, the defendant was obliged to
make further payments on the basis of a differemlFAccount. Moreover, having found
that the parties had reached a binding agreemeatthe Final Account and the payment
of retention monies, it was not necessary for tineibal to go further and decide whether
the agreement should bear any particular charaaten, such as a standalone
agreement, or a variation (whether formal or othse)v | note, however, that in
paragraph 23.3.1 of the Award the tribunal suggettat the asserted agreement and the
Agreement itself were clearly "part of the samecpss”, and the asserted agreement was
not a "self-standing contract".

Ground 3: The refusal of the defendant's applicatia to rely upon supplementary grounds
of defence

84.  The application was made only about a week beferestheduled
commencement of the hearing. The proposed supptaenyasstefences raised both factual
and legal issues. The four supplementary deferawgghs to be raised may be
summarised as:
(1) The tribunal was not competent to determinedibpute between the parties because the
dispute fell outside the ambit of the arbitratidause (clause 19.1) of the Agreement;

(2) Mr Haslan, the officer of the defendant who@xed the letter of 10 May 2011, did not have
any written authority to enter into the allegedesgnent;

(3) It was an implied term of the Agreement that wariation of it must be in writing and
executed by the parties; and

(4) The alleged agreement was vitiated by a missaki® the value of the Agreement.

85.  The defendant provided written submissions in supgfats application on 6
December 2013 and the plaintiff provided writtebrsissions in response on 8
December 2013. On 10 December 2013, the defendawitlpd submissions in reply.
86. As already mentioned, the tribunal dealt with tpplecationde bene esse and
heard submissions on the application on the fagtaf the hearing. The hearing
thereafter proceeded with the calling and exanomatif witnesses. The application was
further dealt with by the parties in their respeetClosing Submissions.

87.  The application to rely upon the supplementary niefe was dealt with by the
tribunal in paragraphs 23 and 24 of the Award.

88. In paragraph 23.3, the tribunal stated that thdiegdpn for dismissal for lack of
competence was refused for three reasons. These fivst, that the application was not
made in time; second, that the TRAA bound the d¥danto the arbitration process; and,
third, that the alleged agreement and the Agreefiaeatclearly and unequivocally part
of the same process" and the alleged agreemematda self-standing contract that
excludes arbitration”.



89. In paragraph 24.3, the tribunal stated that théiegpon in relation to the other
three supplementary defences was also refusexiclear from the reasons given in that
paragraph that the tribunal considered whethepiild/be in the interests of justice for
the supplementary defences to be permitted nottaitkling what was described as "the
extraordinary delay" in raising them. The reasowkcate that in so doing the tribunal
considered the strength or cogency of the supplanedefences, and the sufficiency of
the reasons given for the delay in bringing therwéwd. The tribunal noted that, to at
least some extent, the supplementary defenceslraigements relating to the
construction of documents that were already indssuch that the arguments could be
raised in any event.

90. This ground was dealt with by written submissionk/oFor the defendant, it was
put that in circumstances where:

(1) the application was dealt with at the headedpene esse and was fully argued (including by
the parties making submissions as part of theisi@pSubmissions);

(2) no adjournment was sought by the plaintiff; and
(3) the tribunal did not find that the supplementaefences prejudiced the plaintiff,
(2) to reject the supplementary defences as ted'lavolved a failure to hear the defendant

fairly".

91. The defendant also submitted that the reasons fprehe refusal to allow the
supplementary defences were internally inconsisterd thus not reasons at all.

92.  For the plaintiff, it was submitted that the progegladopted by the tribunal for
dealing with the application was not the subjecamy objection by the defendant, and
the hearing proceeded without any application leydéfendant for an adjournment. The
plaintiff further submitted that the tribunal accmmdated the application by permitting
the defendant to make extensive written and ofaisssions in support of it. Finally, the
plaintiff submitted that in any event the substaotcthe supplementary defences was
dealt with and rejected by the tribunal. In thigard, the plaintiff pointed to the findings
of the tribunal concerning the authority of Mr Hasksee paragraph 25.3.4 of the
Award), that there was no mistake (see paragrah&6f the Award), and the central
finding that a binding agreement had been reackes garagraph 25.3.1 of the Award).
The plaintiff submitted that those findings deedspectively, with the "no written
authorisation” defence, the "agreement subjectistake" defence, and the "alleged
agreement not in writing" defence.

93. I do not think that any breach of the rules of natjustice occurred in relation to
the defendant's application to rely on the supptaarg defences. The application was
brought at the eleventh hour, only days beforestieeduled commencement of the
hearing. The tribunal gave the defendant ample ppity to make the applications at
the hearing, supported by extensive written antisadfamissions. The tribunal chose to
deal with the applicatiode bene esse and allow the hearing to proceed, and no objection
was taken by the defendant to that course. lieigrahat the tribunal received further
written submissions on the application as parhef@losing Submissions of each party.
94.  The tribunal, for the various reasons set out ragi@aphs 23.3 and 24.3 of the
Award, refused to allow the supplementary defenktés.clear from those reasons that
the application was not refused solely on the gdswf lateness. The perceived strength
(or lack of strength) of the proposed defencesauvasidered, as was the sufficiency (or



lack of sufficiency) of the proffered explanatiar the delay. In my view, neither the
circumstance that the plaintiff did not seek aroadpment, nor the circumstance that the
tribunal did not expressly find that the plaintifbuld suffer prejudice if the
supplementary defences were allowed, whether ceresidseparately or together,
warrants the conclusion that the rejection of thgliaation involved a failure to afford
fairness to the defendant.

95. I also reject the attack on the reasons that wieendy the tribunal in paragraph
24.3 of the Award. On one view there is an incaesisy between paragraph 24.3.3 and
paragraph 24.3.5, although | am far from convintbed in paragraph 24.3.5 the tribunal
was referring to the totality of the argumentsediby the proposed new defences.
Paragraph 24.3.6 rather suggests the contrarynyleeent, the reasons in paragraph
24.3, when read as a whole, seem to me to adeguexiglkin how the tribunal reached
its decision to refuse the application. | do natktthat there was any departure from the
required standard of reasons.

96. In summary, | do not discern any unfairness orakinjustice to the defendant
arising from the manner in which the applicationl&ave to rely on supplementary
defences was dealt with by the tribunal.

Grounds 4, 5 and 6: Various failures to give reasan

97. Itis convenient that these grounds be dealt vagiether. As noted earlier, these
grounds were dealt with by written submissions only

98. The defendant's submissions included general séattsno the effect that a

failure by a tribunal to provide reasons in respg@ matter raised for consideration can
amount to a denial of procedural fairness, andttitbsence of reasons can evidence a
failure to consider and deal with a matter. Theeddant further submitted that the
tribunal, having decided not to allow reliance uplo@ supplementary defences, "does
not go on to deal with the original defences aagéel". | assume that this submission is
intended to cover each of grounds 4, 5 and 6.

99. The plaintiff submitted that all of the matterssed by the defendant were dealt
with by the tribunal at paragraph 25.3 of the Awdtdvas put that the reasons given by
the tribunal at least met the standard as statddooyaldson LJ irBremer

Handel sgeselIschaft m.b.H. v Westzucker G.m.b.H. (No.2) (supra). The plaintiff further
submitted that the attack on the reasoning ofribarial was a thinly disguised (and
impermissible) attempt to revisit the merits of thbunal's decision.

100. Ido not think that the reasons of the tribunadpiiar as they bear upon the
matters raised by the defendant (in its Defenc@iRder and submissions) are relevantly
inadequate, or reveal any failure on the part efttbunal to consider any aspect of the
defendant's case.

101. Itis apparent from a reading of paragraph 25 efAlvard that the tribunal
considered the evidence and all of the submissitade to it by the parties, and
specifically addressed the key elements of the aaseflected in those submissions. The
lengthy description of the defendant'’s positiontamed in paragraph 25.2 of the Award
reveals that the tribunal was aware of the defetfglarguments, including arguments to
the effect that:



(1) the alleged agreement was not a formal vanato a contract formed in accordance with
Article 129 of the UAE Civil Code;

(2) there was no authority to bind the defendarth¢oalleged agreement;
(3) no agreement was in fact reached at the meetiri® May 2011;
(4) the alleged agreement included items the ptaimés not entitled to recover; and

(5) the alleged agreement was entered into undestaken belief as to the value of the works
under the Agreement.

102. The reasons given in paragraph 25.3 of the Awarkknteclear that the tribunal:
(1) accepted the evidence of the plaintiff's wisessas to the events of 10 May 2011,

(2) concluded that a binding agreement was thengdge, in accordance with the law of the
United Arab Emirates, for the payment of an outditagn amount of money;

(3) construed the agreement as plainly one thatimed)the defendant to pay US $797,500 to the
plaintiff as part of the retention monies;

(4) did not accept that the agreement includedstdrat should not have been there;
(5) found that Mr Haslan had authority to bind trefendant to the Agreement; and
(6) concluded that the Agreement was not enterdby mistake.

103. In my view, the reasons meet the standard enuniciaté®onaldson LJ iBremer
Handel sgeselIschaft m.b.H. v Westzucker G.m.b.H. (No.2) (supra). The reasons
sufficiently state the basis upon which the defemdeas found to be obliged to pay US
$797,500 to the plaintiff. That amount was payaseart of the retention monies the
parties agreed would be paid on the dates spedaifitdee letter of 10 May 2011.
Moreover, the tribunal clearly appreciated, andtdeih, the essence of the defences
advanced by the defendant. The defendant has aatsiby reference to the reasons of
the tribunal or otherwise, that any particular defewas not in fact considered by the
tribunal, or that real unfairness or prejudice wafered by it as a result. Accordingly,
grounds 4, 5 and 6 are not made out.

Conclusion on breach of natural justice

104. It follows from the above that the defendant haxteaded in establishing that in
one respect a breach of the rules of natural pistocurred in connection with the
making of the Award. That is the breach involvedhe tribunal proceeding to make the
order for payment of US $50,000 in circumstancesrelsuch claim was no longer
pressed.

Severance of award

105. Mr Rayment submitted that as a breach of the mil@stural justice occurred in
connection with the making of the awasd3(7A) of theAct operates so that for the
purposes of 8(7)of theAct, the enforcement of the Award is taken to be @wgtto
public policy and the Court may refuse to enfoleeaward. Mr Rayment further
submitted that the Court should refuse to enfdneeAwardin toto even if only part of



the award is affected by a breach of the rulesatiinal justice. He submitted that it was
not open to the Court to partially enforce an awarders 8of theAct unless it was a
case wherg 8(6)applied.

106. Mr Hogan-Doran submitted that if part of the Awavds affected by a breach but
was severable from the balance of the Award, itldide open to the Court to enforce
the Award shorn of the affected part. Mr Hogan-Dareferred to a number of cases
(including cases involving arbitral awards in redatto which the New York Convention
had application) in which partial enforcement weseoed.

107. In A.C.N. 006 397 413 Pty. Ltd. v International Movie Group (Canada) Inc and
Another [1997] 2 VR 31, the Court of Appeal in Victoria dieaith a Californian arbitral
award, which was said to come within the New Yoda@ention, although the
application for enforcement was made ungl8B8of theCommercial Arbitration Act

1984 (Vic) rather than théct. Section 33rovided that: "An award under an arbitration
agreement may, by leave of the Court, be enfoncelde same manner as a judgment or
order of the Court to the same effect [...]".

108. In that case, certain parts of the award were toele bad for uncertainty, and a
guestion arose as to whether severance of thednyait of the award was possible.
Brooking JA (with whom Hayne JA and Charles JA agdjeheld, after undertaking a
detailed and extensive analysis of the authordrethe question, that the invalid part of
the award could be severed, leaving the balantieecdward to be enforced by order of
the Court undes 330f theCommercial Arbitration Act 1984.

109. Brooking JA stated (at 38):

"When is severance of an award possible? Somettriselaid down that severance is possible if
it may be effected without injustice. It has beaidghat for severance to occur it must appear
that the residue that is to be allowed to standiwa® way affected by the part of the award that
is rejectedMcCormick v Grey (1851) 13 Howard 26 at 3[t851] USSC 1314 Law Ed. 36t

41. According to Blackburn J., the award is voigéther only if the void part is so mixed up
with the rest that it cannot be reject@uike of Buccleuch v Metropolitan Board of Works (1870)
L.R. 5 Ex. 221 at 229. But when will it be saidttigustice will result from severance, or that
the residue is in some way affected by the rejeptet] or that the void part is so mixed up with
the rest that it cannot be rejected? Most of tlsesdound in the reports fall into one or other of
two categories. In the first, severance is impdsdiecause it is unjust that the party resisting
severance should perform the rest of the awardevbding the benefit of a provision in his
favour which the opposite party says should bergelvas bad. In the second, severance is
prevented by the possibility which exists thatdhigitrator would have made some different
provision in the part of the award sought to bespreed if he had realised that the other part of
the award was bad. Cases in the first categorypadyaps be regarded as no more than
examples of the second, but the distinction isuldef the purpose of grouping the authorities.
Both categories may be regarded as instances op#ration of a principle that severance will
be impossible where there is such a connectiondestwhe bad part of the award and the part
which, considered by itself, is good that it wobklunjust to allow the "good" part to stand
alone. Alternatively, to use the test laid dowrtliy Supreme Court of the United States in
McCormick v Grey, both categories may be seen as examples of @glenhat severance is not
possible unless the residue to be allowed to stawdin no way affected by the part of the award
that is rejected.”




110. Brooking JA referred to numerous cases, both Emglied American, dealing
with the issue of severance. The cases concermgdigaituations, including an award
affected by the presence of an uncertain or uniigci@mount, or the award of an
amount outside the jurisdiction of the arbitratibiis Honour referred (at 40) to the
decision of the Supreme Court of the United Stetéyle v Rodgers [1820] USSC 22
(1820) 5 Wheat. 39%here Marshall CJ, delivering the opinion of theu@, said at 409:

"That an award may be void in part, and good ferrdsidue, will be readily admitted; but if that
part which is void be so connected with the regbafect the justice of the case between the
parties, the whole is void."

111. Brooking JA further referred to the United Staiésrature concerning the
guestion, including the following, which is quotati4?2:

"Although the arbitrators have gone beyond the sadpghe submission, if the award, as regards
the matters considered which were not within tHengasion, is severable, it may be sustained as
to that part which deals with matters strictly witlthe submission. It is indispensable, however,
that the part of an award allowed to stand shopfzear to be in no way affected by the
departure from the submission, for if the awardasseverable, and includes matter not within
the submission, it is void in toto.

The rule that an award may be good in part is ptgpevoked where the several parts of the
award are against the same party, or where sesarsd are awarded against the same party, the
award being bad as to one of the orders. [...]"

112. Brooking JA continued (at 43-44):

"The cases already cited show that where an awsedtsl payment of more than one sum, or the
performance of more than one act, by the deferntamt for the benefit of the plaintiff and one

of those directions is bad for uncertainty, the @waay be severed and may be enforced by
action on the award as regards the sufficientljagedirections. [...] There is, moreover, direct
authority for the view that, as in an action foe gnforcement of the award, so with the summary
procedure, an award may be enforced in part, whétleenecessity for partial enforcement
results from the fact that the award has been p®add in part or from the fact that it is bad in
part (the bad part being severable). There amaat five authorities which support this view.
The first is Evans v National Pool Equipment Ptid.l[(1972) 2 NSWLR 410a decision of the
Court of Appeal of New South Wales. At 417 Jacobsspeaking in effect for the court,
expressed the opinion that where the award reqpiagchent of a specified sum together with
interest at a specified rate in respect of a peaitel the date of the award, the direction for
payment of interest being beyond power, that dweavas clearly severable and could be
excluded from the part of the award sought to Heread summarily. [...]"

113. Brooking JA also referred to the decision of Kaplamthe High Court of Hong

Kong inJ J Agro Industries (P) Ltd v Texuna International Ltd [1992] 2 HKLR 391. That
case involved an instance of fraudulent conduchety the kidnapping of a witness for
one of the parties to an arbitration. It appeaas tbllowing the kidnapping, the witness



(Mr Savla) swore a false affidavit contradictingearlier affidavit made by him for the
purposes of the arbitration. The false affidaviswelied upon by the arbitrator in his
decision.

114. Enforcement of the award was resisted on the grthetdo do so would be
contrary to public policy. Reliance was placed upahi(3) of the Arbitration Ordinance
of Hong Kong, which is in the following terms:

"Enforcement of a Convention award may also besesduf the award is in respect of a matter
which is not capable of settlement by arbitrationif it would be contrary to public policy to
enforce the award."

115. The question arose as to whether it was possilderddong Kong law to sever
the award. The question arose in circumstancesenhappeared that a part of the award
dealing with an Indian rupee deposit of 250,000 wwa way affected by the fraudulent
conduct. Kaplan J rejected a submission that twaseno warrant in the Arbitration
Ordinance for enforcing the good part of an awad r@fusing to enforce the bad. His
Honour stated (at 398-399):

"It would be most surprising if Mr Bunting's extreraubmission was sound in law. The policy
of the courts in modern time has been supportitbefrbitral process. Legislation has been
introduced to limit court interference on the meeiit domestic cases without leave. In
international cases there is now the Model Law Wigices not permit any court interference on
the merits. Arbitration is the preferred methodlispute resolution in many areas both
internationally and domestically. If an award caméa an objectionable part it would be absurd
if the remainder of the award was to fail as weHlis would be elevating form over substance
which the courts have for some time been concamedevent where possible. [...]l am quite
satisfied that the words in section 44(3) "[...Jk vould be contrary to public policy to enforce
the award" must be taken to refer to that parhefadward which is challenged on those grounds.
The argument that the arbitrators could have restbievo awards but did not or that the
plaintiffs could have applied to enforce each gagarately is neither here nor there. These are
technical points which only obscure the underlyieality of the situation, namely, that the rupee
claim stands on its own and is in no way affectedhle Savla allegation. [...]

I think it is also pertinent to note that the dowtrof severability of an award is recognised
distinctly in section 44(4) which enabled the cdoréenforce that part of an award that was
within the jurisdiction of the arbitrators whilsbhenforcing that part which was outside their
jurisdiction. [...]

I am not impressed with the argument that becawese fis no specific reference to severability

in the sub-section on public policy, therefore thisans that the whole award has to fail if part
only is affected by the public policy ground. lieek that section 44(4) indicates a statutory
intention to provide for the doctrine of severapilknd merely because the draftsman had not
applied his mind to a situation where the publibqyoground of opposition related to only part

of an award, this is not sufficient to exclude tloetrine. As | have already said, it is necessary
to have regard to more than the piece of papeighbe award, and one must look at its
substance to see whether the arbitrator has deaitttdrdered and then to see whether there are



any freestanding parts or whether it is an integverd not separable in any way. If it is
necessary to do so, | would be prepared to holdotna true construction of Part IV of the
Arbitration Ordinance the words "contrary to pulpalicy to enforce the award" should be read
as "contrary to public policy to enforce a sevesgidrt of the award"."

116. Finally, reference should be made to the decisfaheoCourt of Appeal in
Nigerian National Petroleum Corporation v IPCO (Nigeria) Ltd (No. 2) [2008] EWCA

Civ 1157; (2009) 1 Lloyds Rep 89, where partialbeoément of a New York Convention
award was permitted under s 101 of Ambitration Act 1996 (UK). Under that Act, the
grounds for refusal of recognition or enforcemeird dlew York Convention award are
set forth in s 103 which relevantly provides:

"(1) Recognition or enforcement of a New York Comtien award shall not be refused except in
the following cases.

(2) Recognition or enforcement of the award maydbased if the party against whom it is
involved proves:

[-.]

(d) that the award deals with a difference not eomtlated by or not falling within the terms of
the submission to arbitration or contains decismmsnatters beyond the scope of the submission
to arbitration (but see subsection (4));

[.]

(3) Recognition or enforcement of the award mayg bks refused if the award is in respect of a
matter which is not capable of settlement by aakiin or if it would be contrary to public policy
to recognise or enforce the award.

(4) An award which contains decision on matterssutimitted to arbitration may be recognised
or enforced to the extent that it contains decisiom matters submitted to arbitration which can
be separated from those on matters not so submitt¢d

117. The Court of Appeal rejected a submission thatrtdpam the express provision
made in s 103(4), partial enforcement of an awaad mot permitted. Tuckey LJ (with
whom Wall LJ and Rimer LJ agreed) stated:

"[14] So do the Convention and the 1996 Act preyeat enforcement of an award in a case
such as this as Mr Nash contends? | start by th¢nttiis is unlikely because the purpose of the
Convention is to ensure the effective and speeftye@ment of international arbitration awards.
An all or nothing approach to the enforcement obasard is inconsistent with this purpose and
unnecessarily technical. | can see no objectigriimrciple to enforcement of part of an award
provided the part to be enforced can be ascertdinadthe face of the award and judgment can
be given in the same terms as those in the awaid. |



[16] Nor do | accept his argument on constructibimere is nothing which expressly prevents
part enforcement in the language of the Converdrdhe statute. At first sight section 103(4)
supports Mr Nash's argument. It does allow for paforcement where the tribunal has strayed
beyond the limits of its jurisdiction. But this pision was necessary to make it clear that such
an error does not give grounds for saying thatard @f the award should be enforced. No such
provision is required for the other cases in sectid3(2) which contemplate all or nothing
challenges to the whole of the award.

[17] The statute refers of course to "an" or "the/ard. Does this mean the whole award and
nothing but the whole award as Mr Nash contendi®riot think so. Such a construction would
have absurd commercial consequences and cannobbaméntended. Mr Lyndon-Stamford QC
for IPCO gave the example of an award for £100iomland a challenge to only a £5 million
part of it. On NMPC's case the court could not esédhe £95 million part of the award until
after the challenge had been determined. This wexddurage unscrupulous parties to mount
minor challenges to awards so as to frustrate Hpgiedy and effective enforcement. [...]

[18] In these circumstances I think that the waad/drd” in this part of the 1996 Act should be
construed to mean the award or part of it. To ereaable it must be possible to enter
judgment (in terms of the award) but in this cdmeée is no difficulty about that as the exact
correspondence between the award and the judginenwssPut less formally if one were to ask
whether enforcement of part of an award in accaréavith its terms was enforcement of the
award the answer would be "of course"."

118. The provisions of the United Kingdom legislatiorden consideration in that

case, and the provisions of the Hong Kong leghatinder consideration in tlde) Agro
Industries (P) Ltd v Texuna International Ltd (supra) closely resemble the provisions of s
8 of the Act. That is, of course, unsurprising asheenactment is a reflection of Article V
of the New York Convention, which is concerned vitte recognition and enforcement
of arbitral awards.

119. Section 8 of the Act is relevantly in the followitgrms:

"(1) Subject to this Part, a foreign award is birgdby virtue of this Act for all purposes on the
parties to the arbitration agreement in pursuafeehech it was made.

(2) Subject to this Part, a foreign award may Hereed in a court of a State or Territory as if
the award were a judgment or order of that court.

(3) Subject to this Part, a foreign award may Hereed in the Federal Court of Australia as if
the award were a judgment or order of that court.

(3A) The court may only refuse to enforce the fgneaward in the circumstances mentioned in
subsections (5) and (7).

[.]



(5) Subject to subsection (6), in any proceedingshich the enforcement of a foreign award by
virtue of this Part is sought, the court may, atitaquest of the party against whom it is invoked,
refuse to enforce the award if that party provethéosatisfaction of the court that:

(a) that party, being a party to the arbitratioreagnent in pursuance of which the award was
made, was, under the law applicable to him or tneder some incapacity at the time when the
agreement was made;

(b) the arbitration agreement is not valid underltw expressed in the agreement to be
applicable to it or, where no law is so expressdoet applicable, under the law of the country
where the award was made;

(c) that party was not given proper notice of thpantment of the arbitrator or of the arbitration
proceedings or was otherwise unable to presemtrhisr case in the arbitration proceedings;

(d) the award deals with a difference not contetapldy, or not falling within the terms of, the
submission to arbitration, or contains a decisioraanatter beyond the scope of the submission
to arbitration;

(e) the composition of the arbitral authority oe @irbitral procedure was not in accordance with
the agreement of the parties or, failing such agesd, was not in accordance with the law of the
country where the arbitration took place; or

(f) the award has not yet become binding on th&gsato the arbitration agreement or has been
set aside or suspended by a competent authoribeafountry in which, or under the law of
which, the award was made.

(6) Where an award to which paragraph (5)(d) apg@ntains decisions on matters submitted to
arbitration and those decisions can be separateddecisions on matters not so submitted, that
part of the award which contains decisions on m&ate submitted may be enforced.

(7) In any proceedings in which the enforcemerd treign award by virtue of this Part is
sought, the court may refuse to enforce the awatdinds that:

(a) the subject matter of the difference betweempérties to the award is not capable of
settlement by arbitration under the laws in forcéhie State or Territory in which the court is
sitting; or

(b) to enforce the award would be contrary to pupblicy.

(7A) To avoid doubt and without limiting paragra@f)(b), the enforcement of a foreign award
would be contrary to public policy if:

(a) the making of the award was induced or affebtettaud or corruption; or

(b) a breach of the rules of natural justice ocaaiin connection with the making of the award.



[.]"

120. Subsection 8(6) expressly permits partial enforcemanere s 8(5)(d) applies.
Neither party suggested that s 8(5)(d) appliedhis ¢ase. However, it should be noted
that in both] J Agro Industries (P) Ltd v Texuna International Ltd (supra) andNigerian
National Petroleum Corporation v IPCO (Nigeria) Ltd (No. 2) (supra), there was a
rejection of an argument to the effect that thespnee of such a provision (s 44(4) of the
Arbitration Ordinance of Hong Kong, and s 103(4}ha# Arbitration Act of the United
Kingdom, respectively) meant that in other casegl&nforcement was not possible.
Moreover, inA.C.N. 006 397 413 Pty. Ltd. v International Movie Group (Canada) Inc

and Another (supra), Brooking JA (at 47), obiter, rejected arsission that the presence
of the specific provision in s 8(6) of the Act me#mat severance is only possible where
the defect in the award is of the kind mentioned 8(6).

121. 1did not understand Mr Rayment to make a submissidhose terms. Rather, Mr
Rayment pointed to the language of s 8(7A) of theas the basis of a submission that
the Australian legislation was relevantly distirghable from, and should be interpreted
differently to, the overseas legislation that waaltlwith in the abovementioned cases.
122. Mr Rayment submitted that the presence of s 8(7@amhthat it was not possible
to construe references to "award" in s 8 of theascéxtending to part of an award. In
particular, he submitted that "award" in s 8(7A)ddence in s 8(7)) should be construed
as meaning the whole award, not any part of was$ submitted that, were it otherwise,
an award part of which was induced by fraud orwgation could be enforced in the other
respects, and such a view could hardly be corseatraatter of statutory construction.
Similarly, it was put that a breach of the rulesafural justice, albeit in one respect only,
will affect the recognition of the whole of the asdecause natural justice is part of the
principle of legality.

123. 1do not agree that s 8(7A) has the effect contérideby the defendant. The
provision was inserted in the Act by thrgernational Arbitration Amendment Act 2010
(Cth). Its stated purpose was to avoid doubt atbdngther it would be contrary to public
policy within the meaning of s 8(7) to enforce assawhere they were affected by fraud
or corruption or where breaches of the rules afirsjustice had occurred. The revised
Explanatory Memorandum deals with the provisiopamagraphs 47 to 49 which are
relevantly in the following terms:

"47 Under subsection 8(7) of the Act, a court mefuse to enforce an award where to do so
would be contrary to public policy. This groundleets paragraph V(2)(b) of the New York
Convention.

48 A similar ground for setting aside or refusingehforce an award is found in Article 34 and
Article 36 of the Model Law. Section 19 of the Axtarifies the meaning of public policy under
these articles of the Model Law. [...]

49 At the time this provision was enacted - throthgdi nternational Arbitration Amendment Act
1989 (Cth) - it was decided not to make an equivalen¢raiment with respect to the public
policy ground of refusal isection 8even though Articles 34 and 36 are based on A&rifcbf

the New York Convention. The Explanatory Memorandarthe 1989 legislation states that this




decision was made "so as to avoid any possiblegnée that the term "public policy' which is
referred to in the New York Convention does nottaomthose elements”.

Despite this explanation, the application of setfi® has the potential to lead to the
misinterpretation of the public policy grounddgaction 8 Accordingly this item replicates the
terms of section 19 and applies them to the pyddicy ground in subsection 8(7) of the Act.”

124. There is nothing there, or in the Minister's SecBeading Speech, to suggest
that the enactment of s 8(7A) was intended to eHag restriction on the circumstances
in which foreign arbitral awards may be enforcedems 8 of the Act, or introduce any
idiosyncratic Australian approach to the enforcenoémwards affected by fraud or
corruption, or breaches of the rules of naturaigeqseelCL Air (supra) at [72]-[73]).
Moreover, | do not think that the partial enforcernef awards so affected should be
seen as something the legislature is unlikely teehatended. Arbitral awards may be
affected by fraud or corruption, or breaches ofrtiles of natural justice in a vast variety
of ways and in a vast variety of circumstances ¢juite possible that an award will be
seriously affected by such matters, yet an idexitié part of the award may be quite
unaffected by them. The caseJaf Agro Industries (P) Ltd v Texuna International Ltd
(supra) provides an example. It does not seem tthate¢he enforcement of parts of
awards not affected by any fraud, corruption oabheof the rules of natural justice is in
any way offensive, or contrary, to the principlégustice.

125. The principles of severance have been appliedbitralrawards for centuries.
Those principles have been applied in the contkixtternational commercial arbitration.
Those principles are themselves firmly based uptions of justice.

126. In approaching this question of statutory constamgtthe Court is required, by s
39(2) of the Act, to have regard to:

"(a) the objects of the Act; and
(b) the fact that:

(i) arbitration is an efficient, impartial, enfoatde and timely method by which to resolve
commercial disputes; and

(i) awards are intended to provide certainty andlity."
127. The objects of the Act are set out in s 2D. Thedisjinclude:

“(a) to facilitate international trade and commegesncouraging the use of arbitration as a
method of resolving disputes; and

(-]

(c) to facilitate the recognition and enforcemenarbitral awards made in relation to
international trade and commerce; and



(d) to give effect to Australia's obligations undlee Convention [...]"

128. ltis also appropriate that regard is had to tlesoaed decisions of other countries
where their laws are either based on, or take twgitent from, international conventions
or instruments such as the New York ConventiontaedModel Law (se@CL Air

(supra) at [75]).

129. In my opinion, s 8 of the Act should be construeas to allow enforcement
(pursuant to s 8(2) or s 8(3)) of a part of an ayand allow refusal of enforcement
(pursuant to s 8(7)) of part of an award, whereesmwe of the award is possible. That is
to say, "the award" as it appears in those subesecshould be construed as including
part of the relevant award.

130. It seems to me that this construction is not onBilable as a matter of language,
it is consistent with the objects of the Act, amdrpotes rather than hinders the efficient
and fair enforcement of international arbitral aggarurther, it accords with the
approach taken internationally in relation to saniegislation.

131. The alternative construction would have the rethalt in any case where a breach
of the rules of natural justice occurred in conroectvith an award (or the award was
affected by fraud or corruption), the award wourdts entirety, be unable to be enforced
under s 8 of the Act, even if it could be seen pgaat of the award was in no way affected
by the breach. That would be the position evehéfdffected part was only a very small
element within the overall award. | would regardttas an anomalous (if not absurd)
result, and one very much opposed to the effi@edtfair enforcement of international
arbitral awards.

132. The next question is whether severance is possilvidation to the Award in the
present case.

133. The defendant seemed to accept that the breatie ofiles of natural justice in
relation to the US $50,000 affected only part & #tward. It was submitted, however,
that severance should not be allowed because tiitesh proceedings were
fundamentally flawed in that the defendant was elgai fair hearing, and the opportunity
to present its case in respect of an importantanalhe flawed process necessarily
affects the award which derived from that process."

134. | cannot accept that submission. | have foundttiexre was a breach of the rules
of natural justice in respect of one aspect ofatimtration. It has not been suggested by
the plaintiff that such aspect should be regardeteaninimis, but it is nonetheless a
minor element of the dispute the subject of théti@tion. The value of the works
performed by the plaintiff under the Agreement wwathe order of US $16 million.
Moreover, the breach in no way affected the mameshich the balance of the dispute
was dealt with. In my view, the arbitral proceedirmginnot be fairly described as
fundamentally flawed.

135. On the contrary, the arbitrators have clearly apghed their task with diligence
and, save in respect of that one aspect, have fieedefendant a fair opportunity to
present its arguments in relation to the issuesubgect of the arbitration.

136. In my opinion, severance of that part of the Awenat concerns the US $50,000
can be effected without causing any injustice eodafendant. The Award provides in
Part H for the defendant to pay two separate ansaorthe plaintiff, namely, US
$797,500 and US $50,000. Only the amount of USGREDIs affected by the breach of



the rules of natural justice. The Award also pregifor the payment of interest on each
of those two sums (see paragraph 28.3 of the Awald proportion of the awarded
interest that is attributable to the sum of US 880,may be readily ascertained. Only
that portion of the awarded interest is affectedh®ybreach of the rules of natural
justice. | consider that it is open to the Courséwer that portion of the interest. In
A.C.N. 006 397 413 Pty. Ltd. v International Movie Group (Canada) Inc. and Another
(supra) the portion of an award of interest thittesl to an invalid order was treated as of
no effect, but the award of interest was otherwisle to be effective (see at 47); and
partial enforcement of an award of interest wasvedld inLaminoirs - Trefileries -
Cableriesde Lens, SA. v. Southwire Company 484 F. Supp. 106@1980). Further, | do
not think that anything saidpiter, in Gold Coast City Council v Canterbury Pipelines
(Aust) Pty Ltd [1968] HCA 3 (1968) 118 CLR 58&tands in the way of my conclusion.
The observations made by Menzies J (at 75), witichvKitto J agreed (at 68), were
made in relation to a ground of challenge which natspermitted to be raised, and
without reference to any authority. Moreover, datént view was taken by Windeyer J
(at 78).

137. |therefore conclude that in accordance with s 8{ihe Act the order for the
payment of US $50,000, and the proportion of tharded interest attributable to that
sum, should not be enforced. Those parts of therdwiaould be severed, and the
balance of the Award should be enforced in accarelavith s 8(2) of the Act. The
proportion of the $119,950.27 in interest thattiglautable to the US $50,000 is US
$7,076.71. It follows that a total amount of $58J4 should be severed from the
Award.

Conclusion

138. The total amount of the Award (including the cast®)S $137,477.06 paid by the
plaintiff to obtain the release of the Award) waS $1,480,622.84. Upon severance of
the US $57,076.71, the total becomes US $1,423846ection 8(2) of the Act provides
that a foreign award may be enforced in this Casiif the award were a judgment or
order of the Court. Enforcement of the Award shdadceffected by the making of orders
that give effect to the Award to the extent | haw@icated. Accordingly, the Court will
order that a judgment be entered in favour of faepff against the defendant for US
$1,423,546.13, together with interest up to the d@judgment at the rate of 9% per
annum, in accordance with paragraph 41 of the AwHné interest should run from the
date of the Award (1 May 2014) in relation to tmecant of US $1,286,069.07, and from
the date of payment (5 May 2014) in relation toaheunt of US $137,477.06. So
calculated, the total amount of interest up to yod& October 2014) is US $58,132.29.
Judgment will therefore be entered against thendiefiet for US $1,481,678.42. In
conformity with the Award, interest should contirtoerun at the rate of 9% per annum.
The Court will therefore order underlOlof theCivil Procedure Act 2005 (NSW), that
interest is payable at the rate of 9% per annursoomuch of the judgment sum of US
$1,481,678.42 as is from time to time unpaid.

139. The defendant should pay the plaintiff's costdefgroceedings.




140. Due to the conclusion | have reached concerningraece, the question whether,
absent severance, the Award should be enforced @ntirety notwithstanding that part
of it was affected by a breach of the rules of retstice, does not arise.
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