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ORDER DENYING MOTION FOR RECONSIDERATION

JAMES LAWRENCE KING, District Judge.
THIS CAUSE comes before the Court upon Defendahbson for Reconsideration (DE
#57). Plaintiff has filed a Response (DE #81) amdeiddant has replied (DE #86). After

careful consideration of the parties' argumentsthadegal authorities cited therein, the
Court determines that the motion should be denied.

l. Introduction

The facts, procedural history, and legal issueslired in this case have already been

recounted in the Court's Order Denying Motion tarpel Arbitration (DE #55), and will not

be fully recounted here. Briefly, Plaintiff, a crew@mber and employee aboard one of
Defendant's cruise ships, alleges that she wagddugnd raped by fellow crewmembers.
She also alleges that Defendant refused to prdwedevith proper medical treatment and
intentionally destroyed evidence of the rape. Skeeflled a ten-count complaint, alleging
various causes of action arising out of that inctdBefendant filed a Motion to Compel

Arbitration, arguing that Plaintiff's employmentrtact requires this claim to be submitted
to binding arbitration in *22 Bermuda. After extaresbriefing, that Motion was denied (DE
#55). Thereafter, Defendant filed the instant Motior Reconsideration. Defendant makes

four arguments for why the Court erred in denyimg Motion to *12841284 Compel
Arbitration, each of which will be addressed imtur



II. Arguments for Reconsideration

As an initial matter, the Court addresses the apble standard for a Motion for
Reconsideration. "[T]here are three major groundgkvjustify reconsideration: (1) an
intervening change in controlling law; (2) the dahility of new evidence; and (3) the need
to correct clear error or prevent manifest injuestiédss'n for Disabled Americans, Inc. v.
Amoco Oil Ca.211 F.R.D. 457, 477 (S.D. Fla. 2002). Althoughddeant does not specify
under which ground it seeks reconsideration, Dedahdoes not argue that there has been an
intervening change in the law or that new eviddme become available. Thus, the Court
will assume that Defendant seeks reconsideratiderime third prong. Moreover, "[a]
motion for reconsideration should not be used\ashicle to present authorities available at
the time of the first decision or to reiterate angunts previously madeZ.K. Marine, Inc. v.
M/V Archigetis 808 F. Supp. 1561, 1568.D. Fla. 1992)See also King v. Farrj2009 U.S.
App. LEXIS 27604, *3 (11th Cir. Dec. 16, 2009) (][Aotion that merely republishes the
reasons that had failed to convince the tribun#éihanfirst place gives the tribunal no reason
to change its mind." (quotations and citations tediX).

The instant motion makes the same arguments asitiaé motion, albeit from a different
angle. These new angles cite to the same autsowtiech the Court has already considered
and which have already been extensively briefedhEtmore, all of these arguments were
available to Defendant at the time of the first imot Thus, Defendant has failed *33 to
demonstrate the need to correct clear error orgmtawnanifest injustice, and the Motion for
Reconsideration could be denied on that basis aléowever, in the interest of thoroughness
and to clarify the Court's earlier Order, the Cauitt address Defendant's arguments.

A. Bautista and the Convention Act

Defendant's first argument is that the United N&i@onvention on the Recognition and
Enforcement of Foreign Arbitral Awards ("the Contien"), its implementing Act-and the
Eleventh Circuit's decision iBautista v. Star Cruise896 F.3d 128%11th Cir. 2005),

require Plaintiff's claim to be submitted to aréiton. Defendant argues that, unBawutista
once a Court determines that the four jurisdictiganarequisites are met and that no defenses
exist, the inquiry ends and the Court must compstrationZThe four jurisdictional
prerequisites are: "(1) [T]here is an agreememtriting within the meaning of the
Convention; (2) the agreement provides for arbdrain the territory of a signatory of the
Convention; (3) the agreement arises out of a lejationship, whether contractual or not,
which is considered commercial; and (4) a partfheoagreement is not an American citizen,
or that the commercial relationship has some resdemnrelation with one or more foreign
states.'ld. at 1295 n. 7.

1.

The Convention, 21 U.S.T. 2517, 330 U.N.T.S. 3hestreaty that governs international
arbitration agreements such as the one at isdisinase. Its implementing legislation is
codified at 9 U.S.C. 88 201- 208.

2.

Defendant does not challenge the Court's "scopaysis; rather, Defendant maintains that
the Court should not have undertaken a scope asallyall. Therefore, the Court will not



repeat that analysis here, as it can be foundarCurt's initial Order Denying Motion to
Compel Arbitration.

Assuming that the final three prongs are met, Dadietis argument fails under the first
prong. As the Eleventh Circuit has *12851285 subsat]y noted inThomas v. Carnival
Corp, the first jurisdictional prerequisite is: "[T]heeis an agreement in writing to arbitrate
the dispute.573 F.3d 1113, 111(A1th Cir. 2009) (emphasis added). That is, tepute

must actually fall within the scope of the arbiiwatprovision. In fact, th&@homascourt, in
reversing the district court's *44 decision to c@ngrbitration, conducted an extensive
analysis of whether the dispute in question areg@bthe scope of the plaintiffs
employment or the terms of his employment agreenheéreit 1117-18 ("It is not enough that
the dispute simply arose from his work on the Imagon, or arose after the New Agreement
was signed, for that matter. The disputes must Baxee actual relation to the New
Agreement.”). Thus, it is clear that the first pyasf the jurisdictional analysis requires the
Court to determine whether the arbitration claugeaadly covers the dispute in question.
Because it does not (see the Court's Order Deyotgon to Compel Arbitration, D.E. #55),
the first jurisdictional requirement is not nfet.

3.

Defendant also notes in passing that the insténitration agreement is an international one,
governed by the Convention Act and subject to aifipdody of case law, whereas other
cases have involved domestic arbitration agreencavtsred by the Federal Arbitration Act.
The Court recognizes that courts have generally Beeter in interpreting international
agreements because of differences between thedgadn the Acts; however, in this case it
is a distinction without a difference. Moreover,raged in the foregoing analysis, the first
step under either Act is to determine the scopbefrbitration provision, even if that
inquiry is a limited oneSee Cape Flattery Ltd. v. Titan Mar. LL&7 F. Supp. 2d 1179
1183 n. 4 (D. Haw. 2009) ("The first question [untlee Convention Act] appears to parallel
the inquiry under Chapter 1 of the FAA of determ@ni(1) whether a valid agreement to
arbitrate exists and, if it does, (2) whether theeament encompasses the dispute at issue.
(citing cases)).

Indeed, even without relying drhomasthe Court would reach the same conclusion. Rglyin
on a statement iBautistathat a court "must” order arbitration if the julistional
prerequisites exisBautistg 396 F.3d at 129Defendant argues that this Court should
blindly order arbitration without ever determiningpether the dispute falls within the
arbitration provision's scope — that is, whetheaimlff actually agreed to arbitrate this
claim. That is not whaBautistasays; ratheBautistasimply assumed that the dispute fell
within the scope of the arbitration agreementhas issue was not before the court. Thus,
Bautistadoes not obviate the need for a district cougdimally examine and give effect to
the language of the contract itself, even befoterd@ning whether the jurisdictional
prerequisites are medee Sea Bowld Marine Group, LDC v. Oceanfast Fiip, U32 F.
Supp. 2d 1305, 1308.D. Fla. 2006) ("[D]espite the *55 clear faviih shown arbitration,
it is equally clear that a court will not force @ration where it is not wanted. . . . Arbitration
agreements must be enforced according to theirst&rm

Thus, as stated in the Court's initial Order, tlhei€must first examine the factual
allegations of the Complaint to determine whetherdispute falls within the scope of the
arbitration provisionSee Gregory v. Electro-Mechanical Cqr@3 F.3d 382, 38411th Cir.




1996) ("Whether a claim falls within the scope ofaabitration agreement turns on the
factual allegations in the complaint rather thamldgal causes of action assertedChloe Z
Fishing Co. v. Odyssey Re (London) 169 F. Supp. 2d 1236, 12%3.D. Cal. 2000)
("Having found the existence of a valid agreemerdrbitrate, the Court must determine
whether the scope of the arbitral clauses — asegied by their specific language —
includes the subject of the parties' *12861286 gmedispute.”). This inquiry requires the
Court to interpret the language of the contracstingj effect to all phrases in a manner
consistent with the intentions and reasonable dapens of the parties. In short, arbitration
may only be compelled when the parties have agtagiieed to arbitrate the dispusee In

re Managed Care Litig.2003 U.S. Dist. LEXIS 23035, *19-21 (S.D. Flapgd5, 2003)
("Whether a matter is within the scope of an aaibn provision is a matter of the parties’
intent. . . . Even though there is a strong fedeoéty favoring it, arbitration is a matter of
contract, and parties can only be required to subisputes to arbitration if they agreed to do
s0." (quotations and citations omittedfgssa Props. v. Shearson Lehman Bros., 8%l

F.2d 13011304 n. 7 (11th Cir. 1988) ("While federal lawyrgovern the interpretation and
enforcement of a valid arbitration agreement, deategoverns the question of whether such
an agreement exists in the first instance.") Acecwlg, "courts are not to twist the language
of the contract to achieve a result which is faddrg the federal policy but contrary to the
intent of the parties.Goldberg v. Bear, Stearns G812 F.2d 1418, 1419-2®6 (11th Cir.
1990).See also Kuklachev v. Gelfm#&00 F. Supp. 2d 437, 460-6&E.D.N.Y. 2009) ("[A]s
with any contractual matter, the main concern indlag the scope of arbitration agreements
is to faithfully reflect the reasonable expectasiaf those who commit themselves to be
bound by them. . . . The inquiry is fact-based aagects the parties' reasonable expectations
in forming the contract.” (quotations and citatiamsitted)).

Here, as the Court found in its initial Order (DE5¥, the factual allegations of the Complaint
do not fall within the scope of the arbitration yigdon because they do not arise out of the
scope of Plaintiff's employmefThe Court must interpret the provision as meanitagty
what it says: If the dispute does not arise owRlaintiff's employment, the parties have not
agreed to arbitrate it. Defendant asks the Couwsintply ignore the limiting language, which
the Court cannot d&ee S B/Bibb Hines Pb 3 Joint Venture v. Progressdy Fla., Inc.

2010 U.S. App. LEXIS 2875, *6 (11th Cir. Feb. 101P) ("It is a well-settled rule of
contract interpretation that courts must read @iowis of a contract harmoniously in order to
give effect to all portions thereof."Yolt Info. Scis. v. Bd. of Tt489 U.S. 468, 4781989)
("Accordingly, we have recognized that the FAA doesrequire parties to arbitrate when
they have not agreed to do so, . . . nor doe®iutgmt parties who do agree to arbitrate from
excluding certain claims from the scope of thelitaation agreement. It simply requires
courts to enforce privately negotiated agreemengsliitrate, like other contracts, in
accordance with their terms."” (quotations and icitet omitted)). As an illustration, if the
arbitration provision expressly stated that it dad apply to claims arising out of a sexual
assault, Defendant would not and could not argagtttis claim should proceed to
arbitration, even though all four jurisdictional?prerequisites would be met, and no
defenses would apply. No one could argue thatlimcshould proceed to arbitration
because the terms of the *12871287 provision ftdietate that such a claim should not be
arbitrated. By its own terms, the arbitration pssen simply would not apply to this
situation. The circumstances are analogous hemeailhitration provision simply does not
govern this particular dispute between the parfieshold otherwise would render the
limiting language meaningless; it would read theiting language out of the contract, which
would broaden the provision to encompass any daanPlaintiff could ever bring against
Defendant. That is simply not what the contracssay




4.

For convenience, the Court uses the phrase "armihgf the scope of employment"” as
shorthand for the limiting language in the arbitatprovision. The relevant text of the
provision is: "The Company and Crew member agraeahy and all disputes, claims, or
controversies whatsoever . . . relating to or in&ay arising out of or connected with the
crew agreement, these terms, or services perfofonede company . . . shall be referred to
and resolved exclusively by binding arbitration in Bermuda.”

Defendant makes much of the fact that numeroussbare upheld the validity of this very
arbitration provision. The Court does not disagreghis provision is perfectly valid and
enforceable, it just does not apply to the presgntimstances because the parties did not
agree to arbitrate this dispute. A valid and erdalde contract provision cannot be applied in
situations where the parties agreed it would nptyapolding that this dispute should
proceed to arbitration would contravene the ingamt reasonable expectations of the parties,
as the language does not indicate an intent tératdbithis dispute, and Plaintiff could not
have reasonably anticipated when she signed theacbthat she was agreeing to arbitrate
(and forfeiting her right to go to court) a claimsing out of a sexual assault. Despite the
federal policy favoring arbitration, the Court caheompel arbitration if he parties did not
agree to it. ThusBautistaand the Convention Act do not require this clanbé¢ arbitrated.

B. The Fifth Circuit's Decision in Jonesv. Halliburton

Defendant's second argument is that the Court mlisabthe Fifth Circuit's recent decision

in Jones v. Halliburton583 F.3d 22g5th Cir. 20097 The Jonescourt, in nearly *88

identical factual circumstances to those of théaimiscase, upheld the district court's denial of
a motion to compel arbitration on four claims argsout of a sexual assault. Defendant
argues that, because thenescourt compelled arbitration of the remaining cautihe Court
should do the same here.

5.

The Court'sJlonesanalysis is discussed in detail in the Courtah©Order, and will not be
repeated here.

However, this argument fails because of Defendamttarect characterization of tdenes
holding. InJones the plaintiff asserted ten causes of action:ehjligent hiring and
supervision, 2) intentional infliction of emotiondiktress, 3) false imprisonment, 4) assault
and battery, 5) fraud in the inducement to entereimployment contract, 6) fraud in the
inducement to agree to arbitration, 7) negligemteutaking, 8) sexual harassment under Title
VII, 9) retaliation, and 10) breach of contractteéxfthe district court declined to compel
arbitration on the first four counts, the defendampealed, challenging this rulind. at 230.
The plaintiff did not cross-appeal, and so theasstiwhether the remaining claims should
proceed to arbitration was not before the courusTlthe Fifth Circuit merely held that the
district court was correct to refuse arbitratiorttad first four claims (negligent
hiring/supervision, intentional infliction of emotial distress, false imprisonment, assault
and battery), but said nothing about whether theratlaims should be arbitratdd. at 242.

Moreover, even if Defendant's characterizatiodarfeswere correct, the Court would still
not reach Defendant's desired result because ilaiolaims are different from those



asserted idonesHere, Plaintiff asserts the following causes d?8&81288 action: 1) Jones
Act negligence, 2) intentional infliction of ematial distress, 3) false imprisonment, 4)
fraudulent misrepresentation of Plaintiff's postdima options, 5) unseaworthiness, 6) failure
to provide prompt medical treatment, 7) failurgptovide maintenance and cure, 8)
spoliation of evidence, 9) invasion of privacy, dj failure to pay seaman's wages. Of
these ten claims, only the first *99 three (negiige intentional infliction of emotional
distress, false imprisonment) arguably overlap whthclaims inJones and these three are
the very claims that th#éonescourt held were not subject to arbitration. Thaa@ing claims
did not even arise idones and therefore, even if the Court followed Defartdaargument, it
would not require the remaining claims to proceedrbitration.

Finally, it is not contradictory, as Defendant agguto say that this dispute does not arise out
of the scope of Plaintiff's employment, even thoagme of the claims asserted depend on
her status as a seaman. Asibrescourt noted, "[tlhe one consensus emerging fram th
analysis is that it is fact-specific. . . . Whertideng whether a claim falls within the scope of
an arbitration agreement, courts ‘focus on fadilagations in the complaint rather than the
legal causes of action asserteltl:"at 240 (quotingVaste Mgmt. Inc. v. Residuos
Industriales Multiquim, S.A. de C,\872 F.3d 339, 34{bth Cir. 2004)). Indeed, in an
analogous example, the court even noted that inwasontradictory for the plaintiff to be
eligible for workers compensation (which requirles injury to have some connection with
employment), while simultaneously not being subfjedrbitration because the dispute did
not arise out of her employmedbnes583 F.3d at 239Thus, even though some of
Plaintiff'slegal causes of action depend on her status as seaméactsas pled
demonstratte that the dispute did not arise obeofemployment. Therefore, all of
Defendant'sdonesbased arguments are without merit.

C. Applying Bermuda Law to the Scope of the Arbitraion Provision

Defendant's third argument is that the Court emeapplying U.S. law to determine whether
the dispute fell within the scope of the arbitratmrovision, when the contract calls for the
application of Bermuda law. Defendant cites no famthis proposition, and in fact the cases
demonstrate that, when an arbitration provisiorcigies that arbitration will proceed in a
*1010 foreign forum applying foreign substantivev)a).S. federal law still applies to
determine the scope of the arbitration provisteee Sea Bow|d32 F. Supp. 2d at 1312
("While these designations are relevant to thetsmtise law to be used, and the location of
arbitration, they say nothing, and mean nothingpdke threshold issue of arbitrability.
Federal law controls my interpretation of whether Arbitration Clause covers the dispute in
this case.")QOlsher Metals Corp. v. Olshe2003 U.S. Dist. LEXIS 27516, *12-13 (S.D. Fla.
Mar. 25, 2003) ("In deciding whether to compel adtion of a dispute, a court must first
determine whether the parties agreed to arbithatieparticular dispute. "The court is to make
this determination by applying the federal substariaw of arbitrability, applicable to any
arbitration agreement within the coverage of th@AF' To determine whether a particular
dispute is arbitrable, a court must interpret t@pge of the arbitration clause, and that is a
matter of federal law." (quotinglitsubishi Motors Corp. v. Soler Chrysler-Plymouii3

U.S. 614, 621985) and collecting cases)). Thus, Bermuda lagsdot govern the scope of
the arbitration provision. *12891289

D. The Anti-Suit Injunction



Defendant's fourth and final argument is that ter€erred in not enforcing the anti-suit
injunction issued by the Bermuda Supreme Courtghgortedly enjoined Plaintiff from
bringing this lawsuit. Defendant further contenlaigttthis issue is now the subject of two
conflicting orders. This argument fails for severdsons. First and foremost, the two orders
do not conflict. The Bermuda order specificallytesathat Plaintiff is enjoined from bringing
any claims "arising out of her employment” with Bredant (DE #9-1). As the Court has
already determined, this dispute does not aris@bBtaintiff's employment with Defendant.
Thus, the two orders do not conflict. Second, fiesp's that the Bermuda court had before it
only Defendant's "Ex Parte Summons and the FirBti&fit of Ms. Dana Berger," but not

the *1111 contract itself containing the arbitratgrovision.ld. The affidavit, moreover,
merely states that the parties' relationship isesgoed by the employment contract, but makes
no mention of the facts giving rise to the disputéhe allegations of rape by fellow
crewmembers. Thus, the Bermuda court could not Hatermined whether Plaintiff's claim
fell within the scope of the arbitration provisiar,whether Plaintiff could have asserted any
defenses thereto. Moreover, even if the Bermuda etiempted to make such a
determination, as demonstrated above, the scoie @frbitration provision is governed by
U.S. federal law. Therefore, the anti-suit injuantdoes not prevent this lawsuit from going
forward.

[I. Conclusion

Accordingly, after careful consideration and thau@deing otherwise fully advised, and for
the foregoing reasons as well as those stateci@thurt's initial Order Denying Motion to
Compel Arbitration (DE # 55), it ©DRERED, ADJUDGED, and DECREED that
Defendant's Motion for Reconsideration (DE #57)de] the same is hereBD¥ENIED.

DONE AND ORDERED in Chambers, at Miami, Miami-Dade County, Floritas 22nd
day of March, 2010.



