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JON O. NEWMAN, Circuit Judge.

The primary issue on the first of these two appessch were heard in tandem, is the
narrow question of whether, in the circumstancesisfcase, an arbitration panel composed
of three rabbis can proceed to make an award @aftemember has resigned from the panel.
The second appeal concerns the validity of a canaleer enforcing a judgment that confirmed
the three-member panel's earlier awards requigeguntings. These matters arise on an
appeal in No. 06-1893 from a judgment of the Uniattes District Court for the Eastern
District of New York (Sandra L. Townes, Districtdhe) vacating the two-member panel's
arbitration awards and confirming eight accounamgrds previously made by the full three-
member panel and an appeal in No. 06-5617, froorder enforcing the District Court's
judgment with respect to the accounting awards cdrelude that the arbitration panel was
entitled to continue after one member's resignatiwat the accounting awards were properly
confirmed, and that the enforcement order was phppatered. In No. 06-1893, we reverse
the District Court's judgment in part, affirm inrpaand remand, and in No. 06-5617, we
affirm.

Background

Facts. A somewhat detailed account of the faatsqgaired. Plaintiff-Appellee Mayer Zeiler
("Zeiler") and Defendants-Appellants Joseph Deit8¢brdecai Deitsch, Jacob Pinson, and
Rachel Sandman (collectively "Deitsch™) all beldaghe Jewish-Orthodox Deitsch family.
Zeiler resides in Israel, and Deitsch resides enUhited States. They have jointly owned
various assets in both the United States and IdPdahtiffs-Appellees Flocktex Industries



Ltd., De-Lux Industries, and Achim Deitsch Texlfitglustries are three Israeli corporations
that were jointly owned by Zeiler and Deitsch (dsli companies”). Defendants-Appellants
Deitsch Plastic Co., Deitsch Plastic Partners,dgfiinternational Sales Corp., and Annash,
Inc. are U.S. corporations that were also ownettlypby Zeiler and Deitsch ("U.S.
companies"). Defendants Shalvah Partnership, Odd@d*Associated Limited Partnership,
ATC Partnership, Esdee Realty, Orange Investment\W@itiowbrook Venture Co., Annash,
Inc., and Greendeer are real estate entities lddatearious states in the United States,
which are owned jointly by Zeiler and Deitsch ("Ur8al estate”).

In the late 1990s, Zeiler and Deitsch decided t@smuch of their business relations by
dividing the jointly owned assets between them. uine complexity of the issues and the
various disputes involved in making the divisidme parties decided to submit their dispute
to arbitration. They agreed that arbitration wooddur before a "Beth Din," which is a
Jewish religious tribunal comprising three rabbis.

The parties agreed to appoint the members of thie Bie according to the method known in
Jewish law as "Zabla," in which each party elecis arbitrator, and 161 the two appointed
arbitrators then pick a third neutral arbitratotias presiding member of the panel.[1] Zeiler
appointed Rabbi Moshe Tendler, Deitsch appointdabRsloshe Bogomilsky, and Rabbis
Tendler and Bogomilsky selected Rabbi Shmuel Gurastthe presiding arbitrator.

After the appointment of the panel, the partiessty on August 22, 1999, a formal
arbitration agreement — a concise, standard-formtraot in traditional Hebrew entitled
"Arbitration Deed" (1999 Arbitration Agreement'2][ The 1999 Arbitration Agreement
stated, in pertinent part, the willingness of tlaeties to seek resolution of all their disputes
by a Beth Din consisting of Rabbis Tendler, Bogskyl and Gurwitz, who were to arbitrate
the case according to Jewish law. The arbitraten®wauthorized to enter interim and final
awards and to reach decisions by vote of a majofitile members of the panel.

In September 1999, following several arbitratiosssens, the panel entered a framework
decision in which it adopted the parties' agreenesever their commercial connections by
granting Zeiler full ownership of the Israeli conmpges and Deitsch full ownership of the U.S.
companies, while retaining joint ownership of th&lreal estate (1999 Decision"). The
decision then set out a general plan accordinghiciwthe dissolution of the partnership and
the division of the assets would take place. TH#EIDecision also required the parties to
jointly shoulder, in relative shares, the tax o#éligns incurred by the U.S. and Israeli
companies until the end of 1997;[3] and that Zeslewuld receive "a full and accurate
listing" of the jointly owned real estate and adufitil information regarding his pension and
insurance rights in the U.S. companies. Finallg,Bleth Din ordered that a detailed contract
be prepared based on the principles set out idehgsion.

From 1999 to 2003 the parties engaged in extemsygetiations in order to implement the
1999 Decision. As various disputes arose alongving the parties returned to the arbitration
panel which in turn entered various detailed deasi Six such decisions, handed down
between July 2000 and April 2003, required, amahgrathings, that Deitsch provide Zeiler
with an accounting regarding the U.S. real estatiéies, which are jointly owned by the
parties but effectively controlled by Deitsch.[4}& parties disagree as to 162 whether all
these orders, along with a similar provision in 1989 Decision and a subsequent order in
February 2004, regarding Zeiler's life insuranckcpes (collectively, the "accounting
orders"), were fully complied with (as Deitsch cemds) or not (as Zeiler contends).



In June 2003, a comprehensive agreement entitledréS Sales Agreement” was finally
signed by the parties ("2003 Agreement"). The 280&ement implemented the general
guidelines of the 1999 Decision and the subsequelatrs of the arbitration panel. It
specified the details of both parties’ obligatiomkjch would lead to splitting the ownership
of the Israeli and U.S. companies-mostly, reciprteensfers of funds, shares, and
documents. Among its many provisions, the 2003 Agrent reiterated Zeiler's obligation to
pay his relative share (1/6) of tax obligationse #®03 Agreement also required Deitsch to
provide Zeiler with documents regarding the U.&l estate and Zeiler's pension and
insurance rights in the U.S. companies. Lastly 20@3 Agreement stated:

[T]his Agreement shall be governed and construedyaunt to the Torah law,[[5]] and the
Beth Din shall have exclusive jurisdiction in contien herewith.
"Beth Din" is defined in the 2003 Agreement as:

a judicial tribunal governed by Halachic law, thembers of which are the honorable Rabbi
Moshe D. Tendler, Rabbi Shmuel C. Gurwitz and Rabishe Bogomilsky, or any other
tribunal governed by Halachic law upon which thetiea mutually agree][.]

As the 2003 Agreement was being implemented, andibpute arose between the parties,
this time regarding the amount of Zeiler's shartheftaxes paid by Deitsch to the I.R.S. In
December 2003 Deitsch filed with Zeiler a reimbureat demand for 1/6 of the taxes
allegedly paid by Deitsch, an amount of nearly $800. In April 2004, Zeiler sent a letter to
the three arbitrators in which he contested Deksdémand on the basis of lack of credible
documentation. Five days later, and before the Bathconsidered this dispute, Rabbi
Tendler, the arbitrator appointed by Zeiler, resdjfrom the Beth Din. In two letters sent to
Rabbi Gurwitz, Rabbi Tendler accused Rabbi Guraitiailing to compel Deitsch to abide
by the accounting orders, and claimed that RablgoBuolsky (the arbitrator appointed by
Deitsch) was biased.

Following Rabbi Tendler's resignation, the two rarimay arbitrators, Rabbis Gurwitz and
Bogomilsky, entered a decision on May 7, 2004 jrggdhat under Jewish law and in
accordance with the 1999 Arbitration Agreement treggined authority over the arbitration.
In a letter sent to an Israeli rabbi, Rabbis Gunaind Bogomilsky detailed the authorities in
Jewish law on which they had based their decisiaetiain jurisdiction. Their reasoning was
based primarily on the fact that the substantisaes— Zeiler's 1/6 share in the joint tax
liability — had already been decided by the thndmt@ators in 2001, so the remaining
dispute concerned only the 163 amount of moneetpdid under that liability. In addition,
the arbitrators mentioned the 1999 Arbitration Asgnent's authorization to decide issues by
a majority vote. Rabbis Gurwitz and Bogomilsky th&sued a letter to the parties scheduling
a session of the arbitration panel to hear argumerie tax dispute.

In response, Zeiler declared that because the paddbst one of its members, "the Beth
Din, as previously constituted, no longer existd aims for the parties to decide henceforth
with regards to a newly constituted Beth Din." 2ethdded that he would not appear before
the two-member panel.

Rabbis Gurwitz and Bogomilsky denied Zeiler's otigts and conducted the session, at
which only Deitsch appeared, presenting evidengardeng the amount of money he had
paid in U.S. taxes and seeking reimbursement déZeshare. On June 16, 2004, Rabbis
Gurwitz and Bogomilsky entered a decision orde#drder to pay Deitsch $794,145.16 —



his share of the taxes that Deitsch proved he hatltp the I.R.S. for earnings prior to the
end of 1997. The June 16, 2004, decision brieflysatered the claims included in Zeiler's
letter contesting the tax liability, but deniedrtne

The litigation. In August 2004, Zeiler and the Era&ompanies filed a petition in New York
Supreme Court, which Deitsch removed to the Dis@imurt. Zeiler asked the Court to vacate
the two-member panel's decisions of May 7, 200&ifreng jurisdiction), and June 16, 2004
(imposing the nearly $800,000 liability). Zeilesalasked the Court to confirm the eight
accounting orders previously entered by the threezber panel between 1999 and 2004. In
an almost symmetrical counter-petition, Deitsch #redU.S. companies sought confirmation
of the June 16, 2004, award and vacation of thiet @igcounting orders.

On March 22, 2006, the District Court entered gyjudnt granting all aspects of Zeiler's
petition — vacating the May 7, 2004, and June 0842 decisions and confirming the eight
accounting orders. Due to the varying nationalitiethe parties and the locations of the
assets involved, the Court applied the standamdsoiafirmation set by Chapter 2 of the
Federal Arbitration Act ("FAA"), which incorporatete terms of the Convention on the
Recognition and Enforcement of Foreign Arbitral Ads 1958, 9 U.S.C. 88 201-08, 21
U.S.T. 2517 ("Convention"). See Zeiler v. Deitsdlo, 04-3602 (E.D.N.Y. March 22, 2006).
Deitsch appeals both aspects of the District Cojutigment in No. 06-1893.

After entry of the March 22, 2006, judgment, Zefikgd a motion with the District Court to
enforce the judgment that had confirmed the acaogmirders. Zeiler's enforcement motion
specifically asked the Court to order Deitsch tovie Zeiler with "an accounting for the
years 1995 to the present within ten (10) daysHer{U.S. real estate].” On October 27,
2006, Judge Townes granted "in all respects” Zgifaption to enforce the accounting
orders. An order to that effect was entered on Ntex 9, 2006.

In December 2006, this Court granted Deitsch's endir a stay of the District Court's
enforcement order. See Zeiler v. Deitsch, No. 0831@d Cir. Dec. 6, 2006). Deitsch then
filed a second notice of appeal, this time appegale District Court's enforcement order of
November 9, 2006. Deitsch claims that the enforecgrdecision has broadened the scope of
his accounting obligations, compared to the languaghe eight accounting orders entered
by the arbitration panel and previously confirmgdhe District Court. 164 We consider this
second appeal, No. 06-5617, along with the appeal the Court's March 22, 2006,
judgment.

Discussion
|. Applicable Principles

"Where a district court denies confirmation of abitaal award, we review its findings of
fact for clear error, and its conclusions of lawm@®0." Encyclopaedia Universalis S.A. v.
Encyclopaedia Britannica, Inc., 403 F.3d 85, 89Cad 2005). Similarly, "[w]e review a
district court's decision to confirm an arbitratismward de novo to the extent it turns on legal
guestions, and we review any findings of fact fieac error.” Duferco International Steel
Trading v. T. Klaveness Shipping A/S, 333 F.3d 388 (2d Cir. 2003). In a case governed
by the Convention, "[t]he party opposing enforcetdran arbitral award has the burden to
prove that one of the seven defenses under theYekvConvention applies. Art. V(1). The



burden is a heavy one, as the showing requireddim summary confirmance is high."
Encyclopaedia, 403 F.3d at 90 (internal quotati@mk® and citation omitted).

The facts of the case support the District Coag®umption that, even though the arbitration
took place in New York, it should be considereda-domestic arbitration for the purposes
of the FAA, and therefore covered by the Convent®ome of the assets that were the
subject of the arbitration are located in Israat] aome of the parties reside there. The law
chosen to govern the arbitration is based on agorgy/stem. The commercial transactions
decided in the arbitration have a clear internai@haracter. See Convention, art. I(1) (The
Convention applies to "arbitral awards not conssdeas domestic awards in the State where
their recognition and enforcement are sought.V),8.C. § 202 ("An agreement or award
arising out of [a commercial] relationship whicteistirely between citizens of the United
States shall be deemed not to fall under the Cdioreanless that relationship involves
property located abroad, envisages performancaforament abroad, or has some other
reasonable relation with one or more foreign stteBergesen v. Joseph Muller Corp., 710
F.2d 928, 932-33 (2d Cir.1983) (both the Convengind section 202 authorize United States
courts to enforce under the Convention non-domestards entered in the United States);
Yusuf Ahmed Alghanim & Sons, W.L.L. v. Toys "R" Usc., 126 F.3d 15, 19 (2d Cir.1997)
(awards become subject to the Convention "not lsscemade abroad, but because made
within the legal framework of another country, eggonounced in accordance with foreign
law or involving parties domiciled or having therincipal place of business outside the
enforcing jurisdiction” (quoting Bergesen, 710 F2®32)).

Judicial confirmation of the arbitration awardge pending case is therefore initially
governed by the provisions of chapter 2 of the FBAJ.S.C. 88 201-08, and by the
Convention, 21 U.S.T. 2517, as incorporated inRA&. However, since the arbitration took
place in the United States, the awards enteretidBéeth Din are at the same time subject to
the FAA provisions governing domestic arbitratiaveads. See Convention, art. V(1)(e);
Yusuf, 126 F.3d at 21-23; Sole Resort, S.A. de ®.\Allure Resorts Management, LLC,
450 F.3d 100, 102 n. 1 (2d Cir.2006); Jacada, \Ltthternational Marketing Strategies, Inc.,
401 F.3d 701, 709 (6th Cir.2005). It appears thatDistrict Court did not consider the
import of the FAA's "domestic" provisions, instegaplying solely the Convention's 165
grounds of review. However, as will be discussedhore detail below, we conclude that
such an additional analysis would have had no jpaaffect on the matters before us.

The power of a district court to confirm a non-datiearbitration award under the
Convention is stated in 9 U.S.C. § 207:

Within three years after an arbitral award falluimgder the Convention is made, any party to
the arbitration may apply to any court having jdicsion under this chapter for an order
confirming the award as against any other parti¢oarbitration. The court shall confirm the
award unless it finds one of the grounds for rdfosaeferral of recognition or enforcement
of the award specified in the said Convention.

Article V of the Convention stipulates the basasdenying confirmation of an arbitral
award. It reads, in relevant part:

(1) Recognition and enforcement of the award masehesed, at the request of the party
against whom it is invoked, only if that party figines to the competent authority where the
recognition and enforcement is sought, proof that:



(d) The composition of the arbitral authority oe trbitral procedure was not in accordance
with the agreement of the parties, or, failing sagheement, was not in accordance with the
law of the country where the arbitration took pltame

(e) The award has not yet become binding on thigegaor has been set aside or suspended
by a competent authority of the country in whichuoder the law of which, that award was
made.

Applying these provisions, the District Court oreléthe two decisions entered by Rabbis
Gurwitz and Bogomilsky vacated, and confirmed tiglateaccounting orders entered by all
three arbitrators prior to Rabbi Tendler's resigmatWe consider each of these decisions
separately.

Il. Composition of the Arbitration Panel

The District Court ruled that the 2003 Agreemerlexly required that the arbitration panel
consist of the three named rabbis and that the 2008ement did not authorize any two of
them to continue the arbitration in the absenddethird. The Court therefore granted
Zeiler's petition to vacate the two decisions eddyy only two members of the panel.[6]
The 166 Court relied on Convention, art. V(1)(dhieth authorizes a court to refuse
confirmation of an arbitration award if the awardsaentered by an arbitral authority whose
composition "was not in accordance with the agredrokthe parties.”

Deitsch presents two main arguments for the couafiion of the June 16, 2004, award. First,
he argues that the Convention grants a districtt@bscretion whether to confirm non-
domestic awards even if they fall within the scopdirticle V. Second, he argues that
contrary to the District Court's view, the arbitoatagreements allow two arbitrators, when
facing the unique circumstances that existed mdhse, to retain jurisdiction over the
arbitration and enter the June 16, 2004, awardlf&need not consider the first argument
because we agree with the second.

The authority of the two remaining arbitrators aftee resignation of the third one is
essentially an issue of contract interpretationugded in the language of the agreements
between the parties. See Volt Information Scienlees,v. Board of Trustees of Leland
Stanford Junior University, 489 U.S. 468, 476, 80Gt. 1248, 103 L.Ed.2d 488 (1989)
("[T]he federal policy [under the FAA] is simply ensure the enforceability, according to
their terms, of private agreements to arbitrat&8cause the District Court relied for its
interpretation of the 2003 Agreement on the comti@danguage itself, we review de novo
its inference that the 2003 Agreement could natrierstood to foresee the possibility of a
two-member disposition in the unique circumstarafdébis case. See Bellefonte Reinsurance
Co. v. Aetha Casualty & Surety Co., 903 F.2d 911 @d Cir.1990) ("The proper standard
for appellate review of a pure textual constructigrthe district court, whatever the
procedural posture of the case, is de novo.").Himissue of interpretation we disagree with
the District Court.

Article V(1) (d) of the Convention authorizes cautd deny confirmation of arbitration
awards entered by a panel whose composition wais atcord with the parties' agreement.
Applying this article, the District Court focusedd inspection on the 2003 Agreement's
definition of "Beth Din." Because that definitiopexified the three named arbitrators, the
Court ruled that a panel composed of only two okthoriginally named was not the panel
agreed upon. Zeiler also argues that the onlyradtese under the 2003 Agreement to the
three-member panel was "any other tribunal govehyeldalachic law upon which the



parties mutually agree.” Since the parties didreath a new agreement as to the panel's
composition following Rabbi Tendler's resignati@ejler maintains that the award entered
by the two remaining members was not in accordaitethe parties’ agreement.

We conclude that the naming of the three rabbiker2003 Agreement did not have the
effect of precluding two members from continuinghe absence of a resigned member.
Since the 2003 Agreement was executed after tlee tienel members had been identified,
the more 167 natural reading of the 2003 Agreensdiiat the three members were named
only to reflect the choices previously made byphdies and their designated members, not
to state a limitation on the authority of the patoetontinue in the unexpected event that one
of the members might resign. Cf. Doe v. Pataki, B&d 69, 76-77 (2d Cir.2007) (recitation
of terms of then-existing statutory provisions greement between state and private parties
did not prohibit state from amending its statutes).

This conclusion is also consistent with the "Zabtethod that the parties had employed in
appointing the three arbitrators. Although the ipartlid not explicitly mention "Zabla" in
either the 1999 Arbitration Agreement or the 20@8eement, neither party disputes that this
method was the basis for the appointment of theethamed arbitrators. A natural
implementation of the Zabla method when a membsigdated by a party resigns would be
that party's appointment of a substitute. Cf. Tr&dgansport, Inc. v. Natural Petroleum
Charterers, Inc., 931 F.2d 191, 195-96 (2d Cir.)9®ldomestic arbitration, absent express
agreement to that effect, full panel should notdreoved due to the death of party-appointed
member; replacement arbitrator should be desighated

Reading the parties' agreement to permit contionaif the panel in the event of a member's
resignation, with the opportunity of the relevaatty to appoint a successor, is especially
appropriate in the circumstances of this case.pEmel had already decided the substantive
issues between the two sides. All that remaineddegsrmination of the amount of tax
liabilities in light of the prior determination diie allocation of those liabilities. To read the
agreement to require the proceeding to be halted the resignation of one member at that
late stage of the proceedings would enable bakl fiagnipulation of the arbitration process:
in an ongoing and complex arbitration, a party réng unfavorable interim rulings would
have an incentive to invite the member he desighiateesign to forestall an anticipated
ultimate defeat, or even, as in the pending cdtar, securing favorable rulings that are
confirmable, to precipitate an arbitrator's restgmain the hope of avoiding confirmation of
a later unfavorable award. The agreement shoultdeéotad to countenance the waste of
resources required to redo a protracted arbitrggroneeding in the event that one member of
a panel died or otherwise became unable to semnegdilne proceeding.[8] A more sensible
reading of the agreement makes continuation ofg¢heining members of the panel (with an
opportunity for appointment of a replacement) tb&adlt position, subject to an explicit
agreement of the parties that only a panel withthihee 168 originally designated members
still serving is authorized to render an awardeilby a majority vote.

We note the parties' agreement that the arbitrégiom be governed by Jewish law, an
intricate set of norms culled from written and dralition and custom, as prescribed by
widely accepted rabbinic authorities, but absesihgular authoritative code or a firm
institutional structure. Not surprisingly, we havat been referred to any authoritative
precedent under that body of law, and, in viewwfiaterpretation of the parties' agreement,
we need not rule definitively on what Jewish lawwdbsay if the parties' agreement did not



resolve the pending issue. We would be surprisedekier, should the issue arise, if Jewish
law would permit the opportunity for manipulatiohtbe sort we have identified.

We also believe that Zeiler's reliance on the tgitet of the definition of "Beth Din" in the
2003 Agreement lacks merit. The words "other traduisignal that the parties did not intend
this provision to apply to an instance such astieebefore us, in which the original panel,
although lacking one member, remains. Rather, #inkgs’ power to mutually agree on some
"other tribunal” contemplates the possibility oating a wholly distinct mechanism of
dispute resolution, in case the parties chooseaodon the original "Beth Din."[9]

Because we believe the panel was entitled to coatafter Rabbi Tendler's resignation, we
conclude that the awards were confirmable and thereeverse.

[ll. Confirmation of the Accounting Orders

The District Court confirmed, as a group, eightevsdentered by the arbitration panel over
the course of about four years, requiring Deitgchrovide Zeiler with accounting of the

joint U.S. real estate, beginning in 1995, as aeldocuments regarding Zeiler's pension and
insurance rights in the U.S. companies. Deitschierats that the eight orders could not be
confirmed because they were not final awards acduse, even as "interim" awards, they
were already satisfied. We disagree with both gdidas and therefore affirm the District
Court's confirmation of the accounting orders.[10]

(a) Finality of the orders. Deitsch views the eigbtounting orders as interim discovery
rulings that were all intended to facilitate a sedpgent final resolution of the substantive
commercial disputes between the parties, and shbatéfore be regarded as non-final and
non-confirmable. Zeiler, on the other hand, stres¢ke independent nature of Deitsch's
accounting obligations and the separate valuethibuwes 169 to receiving information about
assets that are and will remain in joint ownersiipoth parties.

We agree with Zeiler that all of the accountingessdare final orders requiring accounting
and transfer of documents. The decisions requieeip action and do not serve as a
preparation or a basis for further decisions byattrators. They have "finally and
conclusively disposed of a separate and indepemti@n” and therefore "may be confirmed
although [they do] not dispose of all the claimattivere submitted to arbitration.”
Metallgesellschaft A.G. v. M/V Capitan Constant@) F.2d 280, 283 (2d Cir.1986); see also
Sperry International Trade, Inc. v. Governmentsoéél, 532 F.Supp. 901, 909
(S.D.N.Y.1982), aff'd, 689 F.2d 301 (2d Cir. 198P)]

The confirmable nature of the various accountirdeos stems from the unique character of
this arbitration, as agreed by the parties. Sedel€aTransport, 931 F.2d at 195 ("[l]f the
parties agree that the panel is to make a finabubecas to part of the dispute, the arbitrators
have the authority and responsibility to do soltis was not a "regular" arbitration, in which
the arbitrators would hear all the evidence andhagdly reach a conclusive resolution of the
entire case. Rather, the arbitrators were askpdetside over the continuing process of
sorting out the details of a commercial relatiopskentering operative decisions along the
way. The various decisions entered since the 139sibn were practical orders to the
parties to take various actions, including condwgcaccountings and providing documents.
Each order was specific and final and did not rtedek followed by a concluding award.



(b) Confirmation of satisfied awards. Deitsch cowl® in the alternative, that the District
Court could not have confirmed awards that hadadlydeen complied with. Zeiler responds
that the accounting orders are yet to be satiséied,that in any event prior compliance is not
a ground for refusal of confirmation. While expiiegsno view as to the factual question of
Deitsch's compliance with the accounting ordersagree with Zeiler that Deitsch has failed
to show why prior compliance should serve as amptdar refusal to confirm an arbitration
award. Confirmation under the Convention is a summeoceeding in nature, which is not
intended to involve complex factual determinatiartber than a determination of the limited
statutory conditions for confirmation or grounds flefusal to confirm. See Encyclopaedia,
403 F.3d at 90. A district court confirming an ardtion award does little more than give the
award the force of a court order. At the confirmatstage, the court is not required to
consider the subsequent question of compliance.eSge District Council No. 9 v. APC
Painting, Inc., 272 F.Supp.2d 229, 239 (S.D.N.Y30Collins v. D.R. Horton, Inc., 361
F.Supp.2d 1085, 1093 (D.Ariz.2005).

Because Deitsch did not provide a sufficient redsomefusing to confirm the eight
accounting orders, we affirm the District Courtmfirmation of these awards.

170 IV. Scope of Enforcement

Having affirmed the District Court's confirmatiohtbe eight accounting orders, we next
consider Deitsch's second appeal, No. 06-5617,hwtoatests the scope of the Court's order
enforcing the confirmed arbitration awards. Deitsohtends that the District Court
impermissibly went beyond the scope of the confaragbitration awards. Specifically,
Deitsch understands the confirmed arbitration aséwdequire accounting only until the
date of entry of the last of the eight awards, kabr 18, 2004, and argues that the Court
could not require an accounting for any periodréftat date. Zeiler, on the other hand,
contends that the Court's order properly requireacgounting for the period ending on the
date of the Court's enforcement order, Novembg006.

"As a general rule, once a federal court has edfeidgment, it has ancillary jurisdiction

over subsequent proceedings necessary to vindisaathority, and effectuate its decrees.
This includes proceedings to enforce the judgméntite v. Dulce, 233 F.3d 143, 146 (2d
Cir.2000) (quotation marks and internal citationitbeal). In the context of an arbitration, the
judgment to be enforced encompasses the termg @btiifirmed arbitration awards and may
not enlarge upon those terms. However, enforcemertdt confirmation. Once confirmed,

the awards become enforceable court orders, aneh adked to enforce such orders, a court
is entitled to require actions to achieve compleanith them.

In the pending case, after judgment was enterédanch 22, 2006, Zeiler moved for an
order requiring Deitsch "to comply with the . udgment and provide [Zeiler] with an
accounting for the years 1995 to the present."Dis&ict Court granted Zeiler's motion "in
all respects.” That order is fairly understooddquire an accounting "to the present,”
meaning the date of the Court's order, Novemb2006.[12] It was entirely permissible for
the Court to enforce its judgment by requiring accainting up to that date in order to
implement the judgment.

Conclusion



Accordingly, in No. 06-1893, we reverse that pdihe District Court's judgment that
vacated the arbitration awards of May 7, 2004, &nte 16, 2004; affirm that part of the
judgment that confirmed the eight accounting awaadd remand for entry of an amended
judgment confirming the arbitration award of Juge 2004. The stay previously entered is
lifted. In No. 06-5617, we affirm the enforcemender.

[1] "Zabla" is the pronunciation of an acronym foe Hebrew words "Ze Borer Lo Echad"
(substituting capital "E" for the letter "aleph"tWiits diacritical mark, signifying the sound of
an "e"); the phrase roughly translates as "eadtsgics one."

[2] The District Court encountered an insignificanhfusion regarding the exact date of the
signing: the Agreement stated only the Hebrew aedate, 10 Ellul 5759, which was in
fact August 22, 1999. The translation suppliecheDistrict Court, however, mentioned the
incorrect date September 22, 1999, and subsequoeuntreents filed by the parties apparently
echoed that mistake. The District Court therefeferred to the Agreement as the
"September 1999 agreement.”

[3] Since Zeiler owned 1/6 of the joint assets,rkiative tax liability was 1/6 of the full
amount paid by the partners. The arrangement regptide tax liability was reiterated in a
ruling of the Beth Din in June 2001.

[4] More specifically, a decision of July 3, 20@@pvided that "Zeiler is entitled to an
accounting and payment of all income due him" ftbeU.S. real estate; a decision of July
6, 2000, ordered Deitsch "to provide Zeiler witbcemplete accounting of his real estate
investments, with documentation for the past figarg"; a decision of June 24, 2001,
provided that "Zeiler should immediately be givdirttze real estate information as indicated
in the previous [orders]"; a decision of May 14020stated that "Mr. Zeiler, or his
representative, has the right to review the bodkkeAmerican real estate partnerships”; a
decision of March 4, 2003, required the partiefoliow the directives of an appointed
accountant regarding Zeiler's request for infororgtand a decision of April 28, 2003,
literally reiterated the previous order.

[5] "Torah law" and "Halachic law" are the formatins for the body of law sometimes
referred to in English as "Jewish law." See htpMikipedia.org/wiki/Jewish — law
("Halakha") (last visited August 1, 2007). Jewialvlis not to be confused with "Israeli law,"
the body of law governing in Israel.

[6] In vacating the two awards, rather than merefysing to confirm them, the District
Court seems to have briefly recognized its double, both as a confirmation-and-
enforcement tribunal of non-domestic arbitratioraedg under the Convention, and as a
"competent authority of the country in which that award was made," Convention, art.
V(1)(e), authorized under Chapter 1 of the FAA &aate arbitration awards entered in the
United States. See Yusuf, 126 F.3d at 21-23. Whéddistinction between vacation of an
arbitration award and refusal to confirm an arhitbraaward may be of negligible
significance within the United States, it can afffiee remaining force of an unconfirmed
award outside this country, if a party seeks tdiconand enforce the award under the
Convention abroad.

However, as long as the Court had considered ortiglé V(1)(d) of the Convention, it
should not have vacated the arbitration awardegdker the Convention nor its enabling



statute, 9 U.S.C. 88 201-08, grant such a powdr rejard to non-domestic awards. See
Yusuf, 126 F.3d at 22; M & C Corp. v. Erwin Behr 6Fh& Co., KG, 87 F.3d 844, 849 (6th
Cir.1996); Tesoro Petroleum Corp. v. Asamera (S&utimatra), Ltd., 798 F.Supp. 400, 405
(W.D.Tex.1992); Alan Scott Rau, The New York Conwemin American Courts, 7 Am.

Rev. Int'l Arb. 213, 234-36 (1996). Rather, the @ashould have only refused to confirm the
June 16, 2004, award, the confirmation of which s@sght in Deitsch's cross-petition. Only
if it had proceeded to analyze the claims Zeilespnted under 9 U.S.C. § 10(a), could the
District Court have vacated the May 7, 2004, ardJiime 16, 2004, awards. However, given
our view of the merits of the appeal, as discussdow, this broadening of the remedy is of
no consequence.

[7] Deitsch also argues that this is the view afidé law, which was explicitly chosen by the
parties to govern both the substance of the atlotrand the interpretation of the 2003
Agreement.

[8] Zeiler's claim that federal and state courteehaften reached such an unreasonable
conclusion is unpersuasive, as none of the casegdsanvolved a unique arbitration
structure such as the one before us nor an atteynmte party to abort an ongoing arbitration
while certain issues were still pending. See, &€gcyclopaedia, 403 F.3d at 91 (refusal to
confirm under the Convention a single, conclusiwearal); Szuts v. Dean Witter Reynolds,
Inc., 931 F.2d 830 (11th Cir.1991) (vacation uritier FAA of single, conclusive award and
remand for new arbitration proceedings); Gutfreund/einer (In re Salomon Inc.
Shareholders' Derivative Litigation), 68 F.3d 52d Cir.1995) (arbitration thwarted from the
start by agreed arbitrator's declining to arbifxaiew York Telephone Co. v. Pennsylvania
General Insurance Co., 87 A.D.2d 956, 451 N.Y.229l (App.Div.1982) (vacation of
single, conclusive award entered after single ea}sGolenbock v. Komoroff, 2 A.D.2d 742,
153 N.Y.S.2d 309 (App.Div.1956) (refusal to appaeyplacement arbitrator for full
arbitration).

[9] We further note that while Zeiler stressesdkatrality of the "other tribunal” alternative
to the original three-member panel, he made nongtt¢o suggest the creation of some other
tribunal in the three years that have passed $iadxdi Tendler's resignation, nor even now.

[10] 9 U.S.C. § 207 sets a three-year statutenafdiions for seeking confirmation of an
arbitration award under the Convention. See SegtanWiking Trader
Schiffarhtsgesellschaft MBH & Co., Kommanditgesdilaft v. Navimpex Centrala Navala,
989 F.2d 572, 580-81 (2d Cir.1993). While Zeil@esition was filed in August 2004, the

first four accounting orders he sought to confireregventered between September 1999 and
June 2001 — more than three years earlier. Bedaessch did not raise a statute of
limitations objection in the District Court, we cder it abandoned. See generally National
Market Share, Inc. v. Sterling National Bank, 11892 F.3d 520, 526 (2d Cir.2004) ("If an
affirmative defense is neither pled nor tried wiltke parties' consent, the defense is usually
waived.").

[11] Deitsch's reliance on Michaels v. Mariforumigghng, S.A., 624 F.2d 411 (2d Cir.

1980), is unavailing. In Michaels, we reversedsrdit court's willingness to review a partial
arbitral award that had decided only some of thkility claims, but had left other liability
issues as well as damages determinations to acgudrgeaward. The accounting orders in the
pending case are not segments of a future conel@siard, nor are they determinations
required for furtherance of the arbitration.



[12] It is arguable that the motion's use of theagk "to the present” should be understood to
limit the accounting to the date of the motion, ihpr 2006. However, Deitsch has not made
this argument, and we understand the "presentia@rCiourt's order granting the motion on
November 9, 2006, to mean the date of the CoudsroCounsel would have been well
advised to avoid this ambiguity by specifying eithedate certain or an event as the end point
of the accounting it was then seeking.
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