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OPINION AND ORDER

WILLIAM BARBOUR Jr., District Judge.
This cause is before the Court on the following igias:

1) the Renewed Motion of KPMG, LLP (hereinafter M8") to Compel Arbitration and
Stay Proceeding, or, Alternatively, for Additiondme to Respond to Complaint (filed
September 12, 2005, under docket entry no. 90);

2) the Renewed Motion of Defendant Presidio Adastt C (hereinafter "Presidio") and
Defendant John Larson to Stay Proceedings, arteiAlternative to Dismiss the Complaint
(filed September 13, 2005, under docket entry 29, 9

3) the Renewed Motion of Defendant Deutsche Bank(A€seinafter "Deutsche Bank") and
Defendant Deutsche Bank Securities, Inc., d/b/afobe Bank Alex. Brown (hereinafter
"DB Alex. Brown") to Dismiss the Action and Compalbitration (filed September 22,
2005, under docket entry no. 95); and

4) the Renewed Motion of Defendant Sidley Austiown & Wood, LLP (hereinafter
"Brown & Wood") to Compel Arbitration and to Staly Broceedings, and Joinder in KPMG
LLP's Renewed Motion to Compel Arbitration and Belie Bank Defendants' Renewed
Motion to Dismiss the Action and Compel Arbitratiidled September 28, 2005, under
docket entry no. 97).

Having considered the Motions, Responses, Rebuattalsall attachments to each, as well as
supporting and opposing authority, the Court fitidg all four of the Motions are well taken



in part and should be granted in part, and thatdheMotions are not well taken in part and
should be denied in part.

|. Factual Background and Procedural History

This cause of action arises out of Defendants' ptmm and sale of a tax shelter to Plaintiffs,
which was designed to avoid or limit the tax ligiibf Plaintiffs resulting from the sale of
their family business. The tax shelter is callesl @ffshore Portfolio Investment Strategy,
also referenced as "OPIS" or "strategy."[1] Thdedad this case are complex. For purposes
of this Opinion and Order, only the relevant faats summarized in this and the following
section of the Opinion.

Plaintiffs in this cause of action are family memsydrusts formed to benefit the family
members, and an investment company owned by ome of the Plaintiffs. Defendant
KPMG is a large accounting firm[2], and Defendargdiio is an investment advisory
firm[3]. KPMG and Presidio allegedly recruited theutsche Defendants[4] and the Brown
& Wood Defendants[5] to put the OPIS into actioongplaint, p. 13, 1 30. The remaining
Defendants are Funston Street LLC, Funston Stiréakt, Vallejo Street LLC, Vallejo Street,
Ltd., and Athabasca, L.P. The primary role of thBséendants was the purchase and/or sale
of call options and/or put options within the OP&$.

Regarding the OPIS, the Complaint states:

KPMG would market the transaction to long-term wlgatlients of itself and the other
participants. Presidio, as the investment advizavided the design and rhetoric to recast the
tax strategies as investment strategies. The DeaiBefendants would provide financing and
nominal investment transactions that provided tivestment "cover" to disguise the tax
driven motives. Brown & Wood would provide the porggdly "independent” opinion letters
blessing the strategy and supposedly insulatingltbats from Internal Revenue Service
("IRS™) penalties in the event of an audit.

Id.

Beginning in 1998, Plaintiffs began engaging in@fIS. "The KPMG Defendants, along

with the Brown & Wood Defendants, advised the Ritisithat, as a result of [their
investments in the OPIS], it was proper to utilize losses generated by the OPIS transaction
on Plaintiffs' tax returns [for 1998 and 1999]."alaint, p. 35, 1 80. "These Defendants
repeatedly reiterated to Plaintiffs that the OR#éhs$action was a legal tax shelter.” Id. at p.
36, 1 80. However, beginning in year 1999 and amglthrough 2002, the IRS took the
position that losses based on investment strategigs as the OPIS were invalid for tax
purposes. Nevertheless, Defendants allegedly pedsis advising Plaintiffs that the OPIS

tax strategy continued to be valid. Id. at p. 387

In late 2001, the IRS offered a "disclosure inti@t which allowed participants in the OPIS
and similar investment strategies the opportumitgtisclose information regarding their
transactions. In return, the IRS would forego assgspenalties based on the transactions. In
April 2002, Plaintiffs enrolled in the disclosurgtiative program. In October 2002, the IRS
initiated another plan under which it offered todily settle the dispute by allowing OPIS
participants to avoid penalties and to recognizeg@pmately twenty percent of claimed
capital losses relating to their OPIS transacti®taintiffs accepted this offer and, as a result
of the ensuing IRS audit, Plaintiffs allegedly paicer sixteen million dollars in back-taxes



and interest. Complaint, p. 39, § 93. Plaintiffsoahllege that they will owe additional back-
taxes, penalties and interest to the MississipgieSEax Commission. Id. at p. 40, 1 95.
Plaintiffs finally contend that they expended eighllion dollars in fees paid to Defendants
for executing the OPIS transactions. Id. at p.J4406.

Based on these facts, Plaintiffs filed suit agaidesfendants in the Circuit Court of the First
Judicial District of Hinds County, Mississippi, danuary 28, 2004. The claims asserted in
the Complaint are:

COUNT ONE: Breach of contract and breach of thg @figood faith and fair dealing;
asserted against the Deutsche Defendants, thalPr&sfendants, Funston Street LLC and
Vallejo Street LLC.

COUNT TWO: Breach of fiduciary duty; asserted agaadl Defendants.
COUNT THREE: Fraud; asserted against all Defendants

COUNT FOUR: Negligent misrepresentation and profess malpractice; asserted against
the Brown & Wood Defendants, the KPMG Defendants thie Presidio Defendants.

COUNT FIVE: Breach of contract / unjust enrichmeagserted against the Brown & Wood
Defendants, the KPMG Defendants and the Presidferidants.

COUNT SIX: Declaratory judgment; asserted agaifiddefendants.

COUNT SEVEN: Unethical, excessive and illegal fexesserted against the KPMG
Defendants and the Brown & Wood Defendants.

COUNT EIGHT: Civil conspiracy; asserted againsttadfendants. Plaintiffs seek an
unspecified amount of both compensatory and pundemages, as well as declaratory relief.

Defendants removed the case to this Court on Séaieh®, 2004. Defendants contend that
this Court has subject matter jurisdiction overe¢hse pursuant to 9 U.S.C. § 205, which sets
forth provisions for removing a case to federalrtdased on chapter 2 of the Federal
Arbitration Act (hereinafter "FAA"). The arbitratioagreement which forms the basis of
Defendants' removal argument is part of a brokecagéract titled "Customer's Agreement”
between Plaintiff John S. Chew, Jr. Revocable Tihusteinafter "Chew Trust") and
Defendant DB Alex. Brown.[7] For reasons that beeapparent below, it is important to
note that the Customer's Agreement which cont@i@stibject arbitration agreement was
signed only by Plaintiff John S. Chew, Jr. on bebathe John S. Chew, Jr. Revocable Trust,
and by Defendant DB Alex. Brown.

Plaintiffs filed a Motion to Remand (docket entry. 18) on September 29, 2004. That
Motion was addressed through an Opinion and Oetetered by the undersigned on January
6, 2005 (hereinafter "January 6 Opinion"), anddfiéth the Clerk of the Court on the same
day under docket entry no. 55. The Court deniedvtbgon to Remand, but left the issue
open for further consideration as the case unf@gecifically, the Court held:

In the Responses and Replies [to the Motions togabrbitration], the parties are directed
to address the issue of whether this case shoulenbanded in total or in part if: (1) none or



less than all of the Plaintiffs are ordered totalbé their claims; or (2) none or less than all
of the claims themselves are subject to bindingration.
January 6 Opinion, p. 14.

For reasons that are not relevant to the issu¢srthst be decided herewith, a stay order was
entered in this case on April 29, 2005. See Opiaimh Order, Docket Entry No. 84. The stay
was lifted through an Opinion and Order filed ong@ist 23, 2005 (see Docket Entry No. 89),
and all of the subject Motions were filed soon gadter. The issues presented in the pending
Motions, as well as further consideration of theaead issue, are now ripe for decision.

Il. Analysis

As stated above, the only document containing hitration agreement signed by any of the
parites is the Customer's Agreement signed by #faiohn Chew on behalf of the Chew
Trust, and by Defendant DB Alex. Brown. Based aa timdisputed fact, if the arbitration
agreement between the Chew Trust and DB Alex. Briewiot enforceable, then logically
the arbitration agreement cannot be enforced asy®f the other parties to this suit.
Therefore, the first Motion that must be analyzedelwith is the Renewed Motion of the
Deutsche Bank Defendants to Dismiss the Action@mahpel Arbitration. That Motion, as
well as the three other pending Motions, are casidl under the following subheadings of
this Opinion.

A. Renewed Motion of the Deutsche Defendants toriBis the Action and Compel
Arbitration

The Renewed Motion of the Deutsche Defendants $mi3is the Action and Compel
Arbitration presents the following issues which s resolved:

1) whether the arbitration agreement is enforcebplBB Alex. Brown;

2) if the arbitration agreement is enforceable iB/Alex. Brown, may Deutsche Bank also
invoke its provisions;

3) if the arbitration agreement is enforceable ol laintiffs may DB Alex. Brown and/or
Deutsche Bank compel to arbitrate their claims; and

4) if the arbitration agreement is not enforceasdo all Plaintiffs and/or claims, then should
the claims that are not subject to arbitrationb@pevered and remanded to state court, (b)
remain in this Court and stayed pending resolutiotme arbitrable claims, or (¢) remain in
this Court and proceed to litigation at this time.

These issues are considered in the following aralys

1. Whether the Arbitration Agreement is EnforcedileDB Alex. Brown

The enforcement provision of the arbitration claisseontained in paragraph 14 of the
Customer's Agreement. The enforcement provisidesta

THE UNDERSIGNED [DB Alex. Brown] AGREES, and by cging an Account of the
Undersigned you [the Chew Trust] agree, that exasphconsistent with the foregoing, all



controversies which may arise between us conceamggransaction of construction,
performance, or breach of this or any other agre¢imetween us, whether entered into prior,
on or subsequent to the date hereof, shall berdated by arbitration.

Id. at § 14(v). The arbitration clause also std§ise parties are waiving their right to seek
remedies in court, including the right to jury tridd. at { 14(ii). DB Alex. Brown argues

that the plain language of this arbitration agrestnequires, at a minimum, for the Chew
Trust to submit to arbitration its claims againg& Blex. Brown. The Court agrees.

Many of the initial issues that must be decided tase to compel arbitration were
considered and analyzed in the January 6 Opiniba.Court adopts herewith those analyses
and holdings.

The Court now proceeds with analyzing whether thgest arbitration clause is enforceable.
Section 2 of the FAA provides that "[a] written pigion in ... a contract[, evidencing a
transaction involving commerce,] ... to settle byitaation a controversy thereafter arising

out of such contract ... shall be valid, irrevoealaind enforceable, save upon such grounds as
exist at law or in equity for the revocation of agntract.” 9 U.S.C. § 2.[8] The first inquiry

of the Court is whether the Customer's Agreemerthvbontains the subject arbitration

clause is a "contract evidencing a transactionlineg commerce." Id. This issue is not
disputed by the parties. In agreement with theiggrthe Court finds that the Customer's
Agreement is a "contract evidencing a transactieolving commerce."

The Court must next determine (1) whether the despwolves a "controversy ... arising out
of" the contract which contains the arbitratiornusle, that is, if there is an arbitrable claim,
and (2) whether any rule of contract law (lookingstate law) makes the contract, or the
arbitration clause, unenforceable. See, 9 U.SZ."BA]ny doubts concerning the scope of
arbitrable issues should be resolved in favor bitation, whether the problem at hand is the
construction of the contract language itself oali@gation of waiver, delay, or a like defense
to arbitrability.” Moses H. Cone Mem'l Hosp. v. Mary Constr. Corp., 460 U.S. 1, 24-25,
103 S.Ct. 927, 941, 74 L.Ed.2d 765 (1983) (citatiomitted). As explained by the United
States Court of Appeals for the Fifth Circuit, "fajding that the scope of the arbitration
clause is vague does not automatically catapulétiiee dispute into arbitration. Rather,
such a finding creates a presumption in favor biteation. This presumption can be
overcome with clear evidence that the parties didmtend the claim to be arbitrable.”
Harvey v. Joyce, 199 F.3d 790, 793 (5th Cir. 2qélding Moses H. Cone, 406 U.S. at 24-
25).

The subject arbitration clause states in partc@itroversies which may arise between us
concerning any transaction of construction, peréommoe, or breach of this or any other
agreement between us ... shall be determined lityadidin.” Customer’'s Agreement, I 14(v).
Given the broad language of the subject arbitratlanse, the Court finds that it
encompasses all disputes arising between the Chest dnd DB Alex. Brown. See, Nauru
Phosphate Royalties, Inc. v. Drago Diac Interdats, 138 F.3d 160, 165 (5th Cir. 1998)
(holding that "when parties include such a brodaiti@tion clause, they intend the clause to
reach all aspects of the relationship.")(citationstted). Accordingly, the Court finds that
the dispute between the Chew Trust and DB AlexwBrimvolves a "controversy ... arising
out of" the contract which contains the arbitratabeuse, thus arbitrable claims exist in this
case.



Having concluded that the claims alleged by thevChrist against DB Alex. Brown are
arbitrable claims, the Court must now determinetiwiethe arbitration provision itself is
enforceable. See, R.M. Perez & Assocs., Inc. v.cWe&60 F.2d 534, 538 (5th Cir. 1998). "A
party seeking to avoid arbitration must allege prave that the arbitration provision itself
was a product of fraud or coercion [or] that anotfreund exists at law or in equity that
would allow the parties' contract or agreementdodyoked.” Am. Heritage Life Ins. Co. v.
Harmon, 147 F.Supp.2d 511, 514 (N.D. Miss. 200itingc Sam Reisfeld & Son Import Co.
v. S.A. Eteco, 530 F.2d 679, 680-81 (5th Cir. 1976)

Plaintiffs contend that the arbitration agreemeninenforceable because it is procedurally
unconscionable under applicable state contractTéme.first step in analyzing this issue is
determining the contract laws of which state tolappnder a paragraph titled "Successors,"
the Customer's Agreement states "[t]his Agreemedtits enforcement shall be governed by
the laws of the State of New York...." Customergeement, I 15. The same statement is
contained in a paragraph titled "Place of Perfortean- Governing Law." Id. at { 16. In
accordance with these provisions of the Customgreement, the Court must apply the
contract laws of the State of New York in determgwhether the arbitration agreement is
enforceable.

In Baldeo v. Darden Restaurants, Inc., No. 04-C85{1G), 2005 WL 44703 (E.D. N.Y. Jan.
11, 2005), the United States District Court for Beestern District of New York summarized
the standard by which to determine whether a conisaunenforceable as unconscionable.

An agreement that is unconscionable is unenforee@vennan v. Bally Total Fitness, 198
F.Supp.2d 377, 381 (S.D. N.Y. 2002) (citing GillmarChase Manhattan Bank, 73 N.Y.2d
1, 10, 537 N.Y.S.2d 787 (1988)). An agreement ouscionable where there is an absence
of meaningful choice for one party together witlieasonably favorable contract terms for
the other party. Desiderio v. Nat'l Ass'n of Seeal®@rs, Inc., 191 F.3d 198, 207 (2d Cir.
1999). Under New York law, "[a] determination ofaamscionability generally requires a
showing that the contract was both procedurallyaufzstantively unconscionable when
made." Ciago v. Ameriquest Mortgage Co., 295 F.S2pf24, 328 (S.D. N.Y. 2003)
(quoting Gillman, 73 N.Y.2d at 10).

In determining whether there was procedural undonsbility, courts look to whether a
party lacked meaningful choice. Brennan, 198 F.Sapf82. Courts focus on evidence of
high pressure or deceptive tactics, as well asspadty in the bargaining power between the
parties. Id. Inequality in bargaining power alohewever, is not sufficient to render an
arbitration agreement unenforceable. Gold [v. DehasAktiengesellschaft], 365 F.3d [144],
150 [(2d Cir. 2004)].

* k k k%

A contract is substantively unconscionable whexg¢gtms unreasonably favor the stronger
party. Brennan, 198 F.Supp. at 382 (citing Desadet®1 F.3d at 207). Generally, arbitration
agreements that are binding on both parties arearstidered to unreasonably favor the
stronger party. See Desiderio, 191 F.3d at 207.

Id. at *6-*7 (emphasis added). A party "must hurdleigh bar to establish the
unconscionability of an arbitration agreementld."at *6.

As indicated by the emphasized language from theddaquote, a finding of procedural

unconscionability under New York law requires tlatp seeking to avoid the contract to
prove both procedural and substantive unconscibtyalbn their Response to the subject
Motion, Plaintiffs asserted only procedural uncaosability arguments. Plaintiffs' Brief in



Opposition to the Deutsche Defendants' Reneweddviati Compel Arbitration, Docket

Entry No. 104, pp. 3-5. That is, they failed tolute any arguments pertaining to substantive
unconscionability. In and of itself, Plaintiffsilizre to raise the issue of substantive
unconscionability requires this Court to find tRdintiffs’ argument fails, and that the
subject arbitration agreement is enforceable. Saee®, 2005 WL 44703 at *6.

Assuming arguendo that a finding of procedural mscmnability alone would suffice to
render the subject arbitration agreement unenfbtegRlaintiffs' argument would
nevertheless fail. Plaintiffs contend that the taalion agreement is procedurally
unconscionable because: (1) the arbitration clawase"buried” within a five page document;
(2) the font size of the arbitration clause wasshme font size as the remainder of the
Customer's Agreement; (3) the arbitration clausg @vafted by Deutsche Bank and Chew
lacked the opportunity to inquire about its ter@dg;DB Alex. Brown made no effort to
discuss the arbitration clause, specifically thévesof the right to jury trial; (5) Chew was
not given the opportunity to revise the Customggeeement; (6) Chew was told that time
was of the essence; and (7) Chew was told thatdokeatBank was the only bank he could
use to implement the OPIS. Plaintiffs' Brief in @ppiion to the Deutsche Defendants'
Renewed Motion to Compel Arbitration, Docket Enity. 104, p. 4.

These conclusory allegations are insufficient twvprthat Chew lacked a "meaningful
choice," as defined by the cases cited above, Whamntered into the Customer's Agreement.
This finding is supported by the fact that Chew adsmittedly "a successful business person”
(Complaint, p. 23, 1 54), who had operated a faimilginess valued at approximately eighty
million dollars (Complaint, p. 19, 1 46). Furth@hew was represented by counsel in his
dealings with the Deutsche Defendants. Complair20p 48 n.11. For these reasons, the
Court finds that Chew's entry into the Customegse&ment with DB Alex. Brown was the
result of a reasonably informed decision. Thagimgry into the Customer's Agreement was
not the result of procedural unconscionability. éatingly, the Court will grant the Motion

to Compel Arbitration to the extent that the ChewsI will be required to submit its claims
against DB Alex. Brown to arbitration.

2. Whether the Arbitration Agreement is EnforcedijeDeutsche Bank

Deutsche Bank contents that even though it was sanatory to the Customer's Agreement,
it may nevertheless enforce the arbitration agreg¢imecause DB Alex. Brown was acting as
its agent at all relevant times. Plaintiffs do dispute that a principal / agent relationship
existed between DB Alex. Brown and Deutsche Baele Gomplaint, p. 11, § 27 (stating
that DB Alex. Brown is a division of a wholly ownedbsidiary of Deutsche Bank). Based
on the agency relationship between DB Alex. Browd Beutsche Bank, the Court finds that
Deutsche Bank may also enforce the subject aroitraigreement, at least as to the claims
asserted by the Chew Trust. See, Nauru Phosphgtdtiee, 138 F.3d at 166-67; Gulf Guar.
Life Ins. Co. v. Conn. Gen. Life Ins. Co., 957 Rppu839, 841-42 (S.D. Miss. 1997)
(Barbour, J.). Therefore, the subject Motion musfurther granted to the extent that the
Chew Trust must submit to arbitration its claimaiagt Deutsche Bank.

3. Which Additional Plaintiffs May the Deutsche Beflants Compel to Arbitration
In summary to this point, the Court has found thatChew Trust must submit to arbitration

its claims against both of the Deutsche Defend@BsAlex. Brown and Deutsche Bank).
The Deutsche Defendants argue that the remainaigtPls must also submit their claims to



arbitration. The remaining Plaintiffs are: Chewdiindually; Karen Trumpore f/k/a Karen
Robinson, individually and on behalf of minors @aRobinson, Kelly Robinson and Olivia
Robinson; the Claire E. Robinson Subchapter S TtistKelly P. Robinson Subchapter S
Trust; the Olivia A. Robinson Subchapter S Tru$tg®d North Hampton Investments, LLC
(hereinafter "North Hampton").

The Court begins with considering whether Chewividdially, must submit his claims

against the Deutsche Defendants to arbitrationwCipgpears to concede that if the Chew
Trust is bound by the arbitration agreement, theeniridividually, is also bound by the
agreement. See Plaintiffs’ Brief in Oppositionite Deutsche Defendants' Renewed Motion
to Compel Arbitration, Docket Entry No. 104, p. 4 flisting the "Nonsignatory" Plaintiffs
without stating the name of John Chew, individyalkurther, Chew makes no arguments to
the effect that his individual obligations, or latlereof under the Customer's Agreement, are
different from those of the Chew Trust. Based a@séhfactors, the Court finds that Chew,
individually, must submit to arbitration his clairagainst the Deutsche Defendants.

Next considered is whether Plaintiffs Trumpore, Rabinson minors, the Minor Trusts
and/or North Hampton must submit to arbitratiorirtbims against the Deutsche
Defendants. This group of Plaintiffs is sometimeferenced below as "the nonsignatory
Plaintiffs."

The Deutsche Defendants assert two equitable esdtapguments in support of compelling
the nonsignatory Plaintiffs to arbitration.[10] Thest argument is founded on a set of
equitable estoppel principles summarized in Wagbim$ylutual Finance Group, LLC v.
Bailey, 364 F.3d 260 (5th Cir. 2004).

In the arbitration context, the doctrine [of estelppecognizes that a party may be estopped
from asserting that the lack of his signature avriten contract precludes enforcement of
the contract's arbitration clause when he has stamly maintained that other provisions of
the same contract should be enforced to benefit hiarallow [a party] to claim the benefit of
the contract and simultaneously avoid its burdeoslevboth disregard equity and contravene
the purposes underlying enactment of the Arbitrafict. Id. at 268 (citation omitted). That

is, if a nonsignatory party's claims or defensesedrom a contract which contains an
enforceable arbitration clause, then the nonsigpascequitably estopped from avoiding
arbitration. Id. at 267. In short, "the doctrineegfuitable estoppel prevents a party from
“having it both ways.™ Id. at 268 (citation omdje

In the subject case, the claims of the nonsigna@aintiffs do not arise out of the Customer's
Agreement between the Chew Trust and DB Alex. Brawihe complete absence of the
Customer's Agreement, Plaintiffs' claims as statede Complaint would nevertheless be
viable.[11] The Court therefore finds that thetfieguitable estoppel argument asserted by the
Deutsche Defendants is without merit.

The second equitable estoppel argument assertde liyeutsche Defendants is based on a
theory adopted by the Fifth Circuit in Grigson ve@tive Artists Agency, L.L.C., 210 F.3d
524 (5th Cir. 2000).

[A]pplication of equitable estoppel is warrantedemtthe signatory to the contract containing
an arbitration clause raises allegations of sulistgninterdependent and concerted
misconduct by both the nonsignatory and one or rabtiee signatories to the contract.



Otherwise the arbitration proceedings betweenwloesignatories would be rendered
meaningless and the federal policy in favor of taation effectively thwarted.
Id. at 527 (citation omitted; emphasis omitted).

Applying Grigson, the Deutsche Defendants make naagyments to the effect that the
claims of all plaintiffs in this case are "substalty interdependent,” thus all Plaintiffs must
submit their claims against the Deutsche Defendarasbitration. Curiously omitted from

the argument is any reference to Bridas S.A.PM.Gov't of Turkmenistan, 345 F.3d 347
(5th Cir. 2003), a case that directly addressessthee of whether a signatory defendant may
compel a nonsignatory plaintiff to arbitration.

Citing with approval holdings rendered by the Secand Third Circuits, the Bridas court
stated:

The Second Circuit has expressly stated that tigs@r version of estoppel applies only to
prevent "a signatory from avoiding arbitration wamonsignatory when the issues the
nonsignatory is seeking to resolve in arbitratiomiatertwined with the agreement that the
estopped party has signed.” Thomson-CSF, S.A.1jv. Arbitration Ass'n], 64 F.3d [733,]
779 [(2d Cir. 1995)] (emphasis added). "[B]ecaubdration is guided by contract
principles, the reverse is not also true: a sigwyattay not estop a nonsignatory from
avoiding arbitration regardless of how closelylaffed that nonsignatory is with another
signing party.” MAG Portfolio Consult, GMBH [v. Mim Biomed. Group LLC], 268 F.3d
[58,] 62 [(2d Cir. 2001)]. The Third Circuit reachthe same conclusion in [E.l.] DuPont [de
Numours & Co. v. Rhone Poulenc Fiber & Resin Intediates, S.A.S.], 269 F.3d [187,] 202
[(3d Cir. 2001)].

Id. at 361.

In summary, the Bridas court found that a signatamynot compel a nonsignatory to
arbitration based solely on a finding that themkin issue are inexorably intertwined, as in
Grigson. To clarify, in Grigson the Fifth Circutdnd that a nonsignatory to an arbitration
agreement could compel to arbitration a signatoyé agreement. In Bridas, the Fifth
Circuit found that under a converse fact scendn® movant has no right to compel
arbitration; that is, a signatory to an arbitratagreement cannot compel to arbitration a
nonsignatory to the agreement, at least underdtoppel theory that the claims of the
signatory and nonsignatory are intertwined with anether.[12] To find otherwise, the
Grigson "version of equitable estoppel would “tieeao overwhelm the fundamental
premise that a party cannot be compelled to atbimanatter without its agreement.™ Bridas,
345 F.3d at 361 (citation omitted).[13]

This Court holds that the Deutsche Defendants neagempel the nonsignatory Plaintiffs to
arbitrate their claims based on the alleged faattiie claims of the Chew Trust (the
signatory Plaintiff) are intertwined with the clasmf the nonsignatory Plaintiffs. This finding
is consistent with the binding holdings set forttBridas.

Notwithstanding the holdings above, one specifguarent asserted by the Deutsche
Defendants warrants consideration. The Court itain as to whether this argument falls
under the first or the second of the equitableries@nalyzed above, or possibly under both
theories. The Deutsche Defendants contend that yradagraph "O" of the transaction
confirmations, John S. Chew, Jr. and the nonsigp&taintiffs are deemed "affiliates," thus
the nonsignatory Plaintiffs should be compelledratration along with Chew. Examples of



the transaction confirmations are attached as EsHiB" through "J" of Deutsche Bank
Defendants' Memorandum of Law in Support of ReneMetion to Dismiss the Action and
Compel Arbitration, Docket Entry No. 96.

This argument is not well taken for two reasonsstf-under the transaction confirmations,
Chew and the nonsignatory Plaintiffs are deemefiliéaés” only with respect to the "Master
Agreement." Id. However, the Master Agreement pitediby the Deutsche Defendants is not
signed by any party. See id., Exhibit "K," Mastegréement. Further, even if the Master
Agreement were signed, the Court would neverthekfsain from compelling the
nonsignatory Plaintiffs to arbitration under thédjget argument because the Master
Agreement under which Chew and the nonsignatonyfiffa are deemed "affiliates,"

contains no arbitration provision. For these reastire Deutsche Defendants argument based
on the purported "affiliate" status of the Plaifstifs rejected by the Court.

The final argument presented on this issue isttihonsignatory Plaintiffs should be
compelled to arbitration because they are thirdydagneficiaries under the Customer's
Agreement. The Deutsche Defendants present mirangaiments on this issue, and cite no
binding case law. This argument is also rejectethbyCourt.

Based on the holdings presented above, the Chest dnad Chew, individually, must submit
their claims against the Deutsche Defendants (D& ABrown and Deutsche Bank) to
arbitration in accordance with the provisions @& @ustomer's Agreement. The nonsignatory
Plaintiffs (Trumpore, the Robinson minors, the Miffousts and North Hampton) will not be
required to submit their claims against the Dewgdobfendants to arbitration.

4. Should the Claims that are not Subject to Aaltibn (a) be Severed and Remanded to
State Court, (b) Remain in this Court and be St&exding Resolution of the Arbitrable
Claims, or (c) Remain in this Court and Proceetitigation at this Time

The Deutsche Defendants finally argue that if &irRiffs are not compelled to submit all of
their claims to arbitration, then the nonarbitratlEams should be stayed pending final
resolution of the arbitrable claims. Before thisuis can be decided, the Court must consider
whether the nonarbitrable claims against the Déaet&efendants should be severed and
remanded to state court for lack of jurisdiction.

A district court may exercise supplemental juriidic over claims for which it has no
original jurisdiction if those claims "are so re&dtto claims in the action within such original
jurisdiction that they form part of the same caseamtroversy...." 28 U.S.C. § 1367(a).
Under the facts of this case, the Court finds thatarbitrable claims over which the Court
has original jurisdiction and the nonarbitrabldrola "form part of the same case or
controversy." Accordingly, the Court will exercisepplemental jurisdiction over the
nonarbitrable claims, and no claims in this cadebei severed and remanded to state
court.[14]

Regarding the request for a stay of the nonarbérelaims, the Deutsche Defendants rely on
9 U.S.C. § 3, which states in relevant part:

If any suit or proceeding be brought ... upon asye referable to arbitration ..., the court in
which such suit is pending, upon being satisfied the issue involved in such suit or
proceeding is referable to arbitration ..., shallapplication of one of the parties stay the trial



of the action until such arbitration has been maddcordance with the terms of the
[arbitration] agreement....

Under the Plain language of § 3, DB Alex. Brownaasgnatory to the Customer's
Agreement, is clearly entitled to a stay of all admtrable claims against it in this suit.

Regarding the right to a stay requested by DeutBamé as a nonsignatory to the Customer's
Agreement, the Court looks to the holdings in Wasgg., Inc. v. Residuos Industriales
Multiquim, S.A. de C.V., 372 F.3d 339 (5th Cir. 200The stay provisions of § 3 "usually
[apply] only to the parties to an arbitration agneat[.]" Id. at 342 (citation omitted).
However, as recognized by the court in Adams v.r@adsulf Corp., 237 F.3d 538, 540 (5th
Cir. 2001), "[t]he clarity of this rule denying tlag@plicability of the mandatory stay provision
to non-parties has been muddied" by recent Fifthu@icase law.

Consistent with the trend of allowing a nonsignatiorinvoke the stay provisions of 8§ 3
under certain circumstances, the Waste Mgt. cald that the language of that code section
allows for "situation[s] where a non-signatory regts a stay of litigation on an issue covered
by an arbitration agreement."” Waste Mgt., 372 R3842. Factors to consider in determining
whether a nonsignatory has the right to invokeag shder 8§ 3 are "[1] the similarity of the
operative facts, [2] the inseparability of clairaad [3] the effect of the litigation on the
arbitration.” Id. at 344. The Court has considdhexe factors in the context of a § 3 stay,
and finds that the nonarbitrable claims assertagshagDeutsche Bank should be stayed.

In the alternative, the Court finds that Deutscla@iBis entitled to a stay of the nonarbitrable
claims because DB Alex. Brown signed the Customggleement as an agent of Deutsche
Bank. As found above, DB Alex. Brown is clearlyidatl to a stay of the nonarbitrable
claims under 8 3. Through the principal / agerdtiehship, Deutsche Bank is afforded the
same right to request a stay as DB Alex. Brown. geerally, Nauru Phosphate Royalties,
138 F.3d at 166-67; Gulf Guar. Life Ins. Co., 953upp. at 841-42.

5. Conclusion — Renewed Motion of the Deutsche Bbadats to Dismiss the Action and
Compel Arbitration

Based on the holdings presented above, the Renélatan of the Deutsche Defendants to
Dismiss the Action and Compel Arbitration shoulddemied in part and should be granted in
part. The Motion should be granted to the exteatt Baintiffs Chew, individually, and the
Chew Trust must submit to arbitration their claiagginst Defendants Deutsche Bank and
DB Alex. Brown. The Motion should be denied to theent that Plaintiffs Trumpore, the
Robinson minors, the Minor Trusts and North Ham@omanot required to submit to
arbitration their claims against Defendants Dewd8ank and DB Alex. Brown. Regarding
the stay issue, the claims of Plaintiffs Trumpaine, Robinson minors, the Minor Trusts and
North Hampton against Defendants Deutsche Bankodhdlex. Brown must be stayed until
final resolution of the arbitrable claims.

B. Renewed Motion of KPMG, LLP to Compel Arbitratiand Stay Proceeding, or,
Alternatively, for Additional Time to Respond to @plaint

On September 12, 2005, Defendant KPMG filed itseéesd Motion to Compel Arbitration
and Stay Proceedings, or, Alternatively, for Adutital Time to Respond to the Complaint.
That Motion was joined by Defendants Johnson ant®pn September 15, 2005. Johnson
and Bruce are agents of KPMG. Defendant Hendersgba,is also an agent of KPMG,



joined in the subject Motion on September 22, 20biese four Defendants are sometimes
referenced below as "the KPMG Defendants.” ThrahghViotion, the KPMG Defendants
seek to compel all of the Plaintiffs to arbitratiamd to stay the case until the arbitration
process is complete.

First considered is whether the KPMG Defendantscoemnpel Chew, individually, and the
Chew Trust to arbitration. The Chew Trust is a atgry to the Customer's Agreement, and
as found above in section 11.A.3. of this Opini@hew, individually, is bound to the
provisions of the Customer's Agreement as if heeveesignatory. None of the KPMG
Defendants is a signatory to the Customer's Agreéme

The holdings in Grigson apply to the issue of weethe KPMG Defendants can compel to
arbitration Chew, individually, and the Chew Truéa claim involves "substantially
interdependent and concerted misconduct by bothdhsignatory and one or more of the
signatories to the contract[,]" then a nonsignat@y compel the signatory claimant to
arbitration. Grigson, 210 F.3d at 527 (citation thed; emphasis omitted); see also Bridas,
345 F.3d at 361. Without the need for a detailealyas, the Court finds that the claims
asserted by Plaintiffs involve interdependent atkgisconduct by all Defendants.
Therefore, Chew, individually, and the Chew Trusitstrsubmit to arbitration their claims
against the KPMG Defendants.

Next considered is whether the nonsignatory Piérghould be compelled to arbitrate their
claims against the KPMG Defendants. As the Coud &bove in section II.A.3. of this
Opinion, a signatory to an arbitration agreemennoacompel to arbitration a nonsignatory
to the agreement, at least under the estoppelythieat the claims of the signatory and
nonsignatory are intertwined with one another. WhatKkPMG Defendants ask the Court to
do is one step further removed from the princigtefsrth in that holding. That is, the KPMG
Defendants, as nonsignatories to the arbitratioeeagent, seek to compel the nonsignatory
Plaintiffs to arbitration. Obviously, under the dimigs in Bridas, this Court cannot grant the
request of the KPMG Defendants on this issue. Thadvl must be denied to the extent that
the nonsignatory Plaintiffs will not be requiredabitrate their claims against the KPMG
Defendants.

The last issue to be addressed regarding the si@imn is whether the nonarbitrable
claims against the KPMG Defendants should be stdyasked on the holdings presented
supra in section II.A.4. of this Opinion, said at&i must be stayed.[15]

In summary, the Renewed Motion of KPMG to Compebikation and Stay Proceeding, or,
Alternatively, for Additional Time to Respond to @plaint should be denied in part and
should be granted in part. The Motion should betgdto the extent that Plaintiffs Chew,
individually, and the Chew Trust must submit toiebion their claims against Defendants
KPMG, Johnson, Bruce and Henderson. The Motionlshoei denied to the extent that
Plaintiffs Trumpore, the Robinson minors, the Miflousts and North Hampton will not be
required to submit to arbitration their claims agaiDefendants KPMG, Johnson, Bruce and
Henderson. The Motion should be further grantethécextent that the claims of Plaintiffs
Trumpore, the Robinson minors, the Minor Trusts Bindth Hampton against Defendants
KPMG, Johnson, Bruce and Henderson must be staydhe arbitrable claims are finally
resolved.



C. Renewed Motion of Defendants Presidio and Latedtay Proceedings, and in the
Alternative to Dismiss the Complaint

Through the Renewed Motion to Stay Proceedingsjratite Alternative to Dismiss the
Complaint, Defendants Presidio and Larson seekstaids the claims against them pursuant
to the provisions of Rules 12(b)(6) and 9(b) of Beeleral Rules of Civil Procedure, or
alternatively for a stay of the claims pending céetipn of the arbitration process. The Court
notes that Presidio and Larson do not seek to coRipimtiffs to arbitrate the claims against
them.

The Court has reviewed the arguments pertaininiggdotion to Dismiss, and finds that the
arguments are without merit. Accordingly, the Matto Dismiss must be denied. Based on
the holdings above in section 11.A.4. of this Opimj a stay of the claims against Presidio and
Larson will be ordered.[16] The stay will be liftachen the arbitrable claims are finally
decided.

D. Renewed Motion of Defendant Brown & Wood to Canfrbitration and to Stay all
Proceedings, and Joinder in KPMG LLP's Renewed dviatd Compel Arbitration and
Deutsche Bank Defendants' Renewed Motion to Disthis#\ction and Compel Arbitration

Through this Motion, Defendant Brown & Wood seaksdmpel arbitration of all claims
asserted against it, and to stay the case. TheoMtdi Compel should be granted to the
extent that Chew, individually, and the Chew Tmsist submit their claims against Brown
& Wood to arbitration. See supra, analyses andihgddpresented in section I1.B. of this
Opinion. The Motion should be denied to the exteat Trumpore, the Robinson minors, the
Minor Trusts and North Hampton will not be requitedsubmit their claims against Brown

& Wood to arbitration. Id. Finally, the Motion td&y the nonarbitrable claims of Trumpore,
the Robinson minors, the Minor Trusts and North g against Brown & Wood should
be granted. See supra, analyses and holdings pedsarsection 11.A.4. of this Opinion.[17]

E. Claims Against the Nonmoving Defendants

Defendants Ruble, Funston Street LLC, Funston Gticésk, Vallejo Street LLC, Vallejo
Street, Ltd., and Athabasca, L.P. have neither ihdive Court to compel the arbitration
and/or stay Plaintiffs' claims against them, namgad in any of the Motions currently before
the Court. The Court will nevertheless exercis@ligsretion and stay all claims against these
Defendants pending completion of the arbitratioocpss. See United States v. $9,041,598.68
(Nine Million Forty One Thousand Five hundred Nin&ight Dollars and Sixty Eight

Cents), 163 F.3d 238, 251 (5th Cir. 1999) (holdhmg a federal district court has the
discretionary authority to stay a proceeding "tatonl the course of litigation.");

Wedgeworth v. Fireboard Corp., 706 F.2d 541, 546 (Gr. 1983) (holding that a federal
district court has the discretionary authority $tay proceedings in the interest of justice and
in control of their dockets.").

lll. Conclusion
Based on the holdings presented above:

IT IS THEREFORE ORDERED that,



1) the Renewed Motion of KPMG, LLP to Compel Arktton and Stay Proceeding, or,
Alternatively, for Additional Time to Respond to @plaint (docket entry no. 90),

2) the Renewed Motion of Defendant Presidio Adwstt C and Defendant John Larson to
Stay Proceedings, and in the Alternative to DisrthesComplaint (docket entry no. 92),

3) the Renewed Motion of Defendant Deutsche BankaA@ Defendant Deutsche Bank
Securities, Inc., d/b/a Deutsche Bank Alex. Browtsmiss the Action and Compel
Arbitration (docket entry no. 95), and

4) the Renewed Motion of Defendant Sidley Austiown & Wood, LLP to Compel
Arbitration and to Stay all Proceedings, and Jaimdé&PMG LLP's Renewed Motion to
Compel Arbitration and Deutsche Bank Defendantse®ed Motion to Dismiss the Action
and Compel Arbitration (docket entry no. 97),

are hereby granted in part and are hereby denipdrinas follows:

1) Plaintiffs John S. Chew, Jr., individually anderJohn S. Chew, Jr. Revocable Trust must
submit to arbitration their claims against DefentddPMG, LLP, Peder Johnson, Tracie
Henderson, Donna Bruce, Sidley Austin Brown & WoodP, Deutsche Bank AG, and
Deutsche Bank Securities, Inc. d/b/a Deutsche Bdek. Brown. The arbitration must be in
accordance with the applicable provisions of thet@mer's Agreement signed by Plaintiff
The John S. Chew, Jr. Revocable Trust and Deferidiaumische Bank Securities, Inc. d/b/a
Deutsche Bank Alex. Brown;

2) The claims of Plaintiffs John S. Chew, Jr., widisally and The John S. Chew, Jr.
Revocable Trust against Defendants R. J. RublsjdtoeAdvisors LLC, John M. Larson,
Funston Street LLC, Funston Street Ltd., Valleje8t LLC, Vallejo Street Ltd. and
Athabasca, L.P. are hereby stayed until final rggmt of the arbitrable claims described in
paragraph one above;

3) Plaintiffs Karen Trumpore f/k/a Karen Robinsordividually and on behalf of minors
Claire Robinson, Kelly Robinson and Olivia Robinstire Claire E. Robinson Subchapter S
Trust, the Kelly P. Robinson Subchapter S Trugt,@fivia A. Robinson Subchapter S Trust,
and North Hampton Investments, LLC, are not reglicesubmit to arbitration any of their
claims against any of the Defendants;

4) All of the claims of Plaintiffs Karen Trumporé&fa Karen Robinson, individually and on
behalf of minors Claire Robinson, Kelly Robinsor d@livia Robinson, the Claire E.
Robinson Subchapter S Trust, the Kelly P. RobirSalochapter S Trust, the Olivia A.
Robinson Subchapter S Trust, and North Hamptonsinvents, LLC, are hereby stayed until
final resolution of the arbitrable claims descriliegaragraph one above; and

5) No claims in this cause of action are dismissed.
IT IS FURTHER ORDERED that the parties must repothe Court on or before
Wednesday, May 31, 2006, regarding the statuseohthitration process. The parties are

encouraged to complete the arbitration processdtydate.

SO ORDERED.



[1] The substance of the OPIS is set forth pardgedp(pages 23-25) of the Complaint. In
brief summary, the strategy involves a series wéstments and re-investments in securities
of entities outside of the United States in annaftie through use of Internal Revenue Code
provisions, to inflate the cost basis of the clemvestment. When the investment is
subsequently sold, the client realizes a capits for income tax purposes, based on the
inflated cost basis.

[2] Defendants Peder Johnson, Donna Bruce andelHenderson are agents of KPMG.
These Defendants joined in the Renewed Motion dficito Compel Arbitration and Stay
Proceeding, or, Alternatively, for Additional Tinb@ Respond to Complaint. See Docket
Entry Nos. 93 and 94. This group of four Defendasmtsometimes collectively referenced as
"the KPMG Defendants."

[3] Defendant John M. Larson is an agent of Presidresidio and Larson are sometimes
collectively referenced as "the Presidio Defendants

[4] The Deutsche Defendants include Deutsche BadkB Alex. Brown. Deutsche Bank is
a German corporation. It is "a joint stock compganwycipally dedicated to financing foreign
trade." Complaint, p. 10, § 23. DB Alex. Brown i®alaware Corporation, with its principle
place of business in New York. It is a firm whiobadk in the purchase and sale of securities,
and is a member of the New York Stock Exchange.brbkerage contract between Plaintiff
John S. Chew, Jr. Revocable Trust and DB Alex. Broantains an arbitration clause.

[5] The Brown & Wood Defendants are the law firmBybwn & Wood and R. J. Ruble, an
agent of Brown & Wood. Ruble did not join in theriRgved Motion of Defendant Brown &
Wood to Compel Arbitration and to Stay all Procegdi and Joinder in KPMG LLP's
Renewed Motion to Compel Arbitration and Deutscla@iBDefendants’ Renewed Motion to
Dismiss the Action and Compel Arbitration.

[6] Defendants Funston Street LLC, Funston Stigelt, Vallejo Street LLC, Vallejo Street,
Ltd., and Athabasca, L.P. have neither moved th&tG@o compel arbitration of Plaintiffs’
claims against them, nor joined in any of the Masicurrently before the Court.

[7] The Customer's Agreement is attached as Extiliito Deutsche Bank Defendants’
Memorandum of Law in Support of Renewed Motion isriss the Action and Compel
Arbitration, Docket Entry No. 96.

[8] As analyzed in detail in the January 6 Opinitimis case is before the Court under the
jurisdictional purview of the Convention on the Bguition and Enforcement of Foreign
Arbitral Awards, which is embodied in chapter Zloé FAA. As the reader will recognize,
several code sections of chapter 1 of the FAA #eel @and relied upon herein. However, the
provisions of chapter 1 are applicable in this gsialbecause "[c]hapter 1 applies to actions
and proceedings brought under [chapter 2] to thengxhat chapter [1] is not in conflict with
[chapter 2]...." 9 U.S.C. § 208.

[9] In the remainder of this Opinion, Karen Trum@dik/a Karen Robinson is referenced as
"Trumpore.” Trumpore's three children, Claire Rahim, Kelly Robinson and Olivia
Robinson, are collectively referenced as "the Redmminors." The Subchapter S Trusts
which benefit the Robinson minors are collectiveierenced as "the Minor Trusts."



[10] In the context of a motion to compel arbitoatj federal law controls the issue of
equitable estoppel. Washington Mut. Fin. Group, W.®Bailey, 364 F.3d 260, 267 n.6 (5th
Cir. 2004).

[11] By stating that the claims are "viable," theutt is not ruling one way or the other on the
merits of the claims. The Court is merely findihgt the nonsignatory Plaintiffs' claims are
not premised on the rights and/or obligations ety the provisions of the Customer's
Agreement.

[12] This legal principle does not apply under tingt equitable estoppel theory analyzed
above; i.e., when a nonsignatory plaintiff's cla@ns based specifically on the provisions of
a contract containing an enforceable arbitratiausé.

[13] The failure of the Deutsche Defendants to aekedge the holdings in Bridas raises a
concern. Under Rule 3.3(a)(3) of the MississippieRwf Professional Conduct, "[a] lawyer
shall not knowingly ... fail to disclose to thebnal legal authority in the controlling
jurisdiction known to the lawyer to be directly aise to the position of the client...." The
Deutsche Defendants were, or reasonably should thee@ on notice of the holdings in
Bridas because that case was cited in a slip apiwldch was attached as Exhibit "M" to
Deutsche Bank Defendants’ Memorandum of Law in Supyd Renewed Motion to Dismiss
the Action and Compel Arbitration. Giving the Deatlte Defendants the benefit of the doubt,
the Court will assume that the failure to cite Bsdn the subject briefs was an excusable
oversight.

[14] The Court notes an argument can be made tigahal federal jurisdiction exists over
the nonarbitrable claims because they are assertedause of action which contains
arbitrable claims under the FAA, and in particulader The Convention. A ruling on that
issue is not made herewith because, to the extahotiginal jurisdiction does not exist for
those claims under the FAA, the Court will exergseplemental jurisdiction over the claims
under § 1367(a).

[15] The alternative basis for a stay analyzedeictisn 11.A.4., based on the principal / agent
theory, does not apply in this analysis.

[16] See supra, footnote 15.

[17] See supra, footnote 15.
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