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This is an interlocutory appeal from the deniahohotion to dismiss, primarily on the
ground of forum non conveniens (“FNC”), a petiteeeking confirmation of an international
arbitration award. A principal public interestfar to be weighed in assessing the FNC
claim is a Peruvian statute that limits the amaimhoney that an agency of the Peruvian
government may pay annually to satisfy a judgmerithe limit is three percent of the
agency's annual budget.1 The Republic of Pere (Republic”), the Ministry of Housing,
Construction and Sanitation (“the Ministry”), argetPrograma Agua Para Todos (“the
Program”)—collectively “the Appellants”™—appeal fraitme September 8, 2009, order of the
United States District Court for the Southern Distof New York (William H. Pauley IlI,
District Judge), denying their motion to dismissagtion to confirm an arbitration award in
favor of Appellee Figueiredo Ferraz Consultoriarif)&haria de Projeto Ltda.
(“Figueiredo”). See Figueiredo Ferraz Consult&iBngenharia de Projeto Ltda. v.
Republic of Peru, 655 F.Supp.2d 361 (S.D.N.Y.2009)he Appellants sought dismissal on
several grounds, including lack of subject matteisgiction, FNC, and international comity.
We conclude that the District Court erred in denliyto dismiss on the FNC ground and
therefore reverse and remand with directions toidis the petition.

Background

This case arises from a consulting agreement ehiete by the Appellee and the Program in
1997, pursuant to which the Appellee was to prepageneering studies on water and
sewage services in Peru. The agreement providds parties agree to subject themselves to
the competence of the Judges and Courts of theo€ltyma or the Arbitration Proceedings,
as applicable.” After a fee dispute arose, thpelee commenced arbitration in Peru
against the Program, and in January 2005, thearbibunal rendered an award (the
“Award”) directing the Program to pay the Appelleere than $21 million, which included
approximately $5 million of principal damages paesrued interest and cost of living
adjustments as of the time of the award. The $ftipiappealed to the Court of Appeals in
Lima, challenging the Award and seeking its nudtion on the ground that, under Peruvian
law, the arbitration was an “international arbiat involving a non-domestic party and,
thus, recovery should have been limited to the arhotithe contract. In October 2005, the
Lima Court of Appeals denied the appeal, ruling thecause the Appellee had designated



itself a Peruvian domiciliary in the agreement émglarbitration, the arbitration was a
“national arbitration” involving only domestic pas$, and thus, the Award, rendered in
equity, was permissible. In its pending amendstitipn2 in the Southern District of New
York, the Appellee alleges that it is a Braziliarmoration.

A Peruvian statute imposes, in some circumstargcksit of three percent of the budget of a
governmental entity on the amount of money theyenmay pay annually to satisfy a
judgment.3 See Law No. 27584, Art. 42, as ameibgdcaw No. 27684, currently set forth
in Supreme Decree No. 013-2008-JUS, Art. 47.4

Although the Appellee has not attempted to continmarbitration award in a Peruvian court
or obtain and execute upon a judgment in PeruPtbhgram has been making payments on
the Award. However, because of imposition ofgteutory three percent cap, the
Program's payment at the time of briefing was gugr $1.4 million.

In January 2008, the Appellee filed a petitionhia Southern District to confirm the Award
and obtain a judgment for $21,607,003. The petitvas brought pursuant to the Federal
Arbitration Act, 9 U.S.C. § 1 et seq. (“FAA"), theter—American Convention on
International Commercial Arbitration (the “Panaman@ention”), enforceable pursuant to
the FAA, see id. 8 301, or, alternatively, the Camivon on the Recognition and
Enforcement of Foreign Arbitral Awards (the “New rkdConvention”), also enforceable
pursuant to the FAA, see id. 8 201. Jurisdicti@s based on the FAA, 9 U.S.C. § 203,
and the Foreign Sovereign Immunities Act (“FSIA28 U.S.C. 8 1330(b). In opposing a
motion by the Appellants to dismiss, the Appellbeged that Peru has substantial assets in
New York, resulting from the sale of bonds. Thepallants acknowledge the existence of
these funds. In September 2009, the District Caemied the Appellants' motion to
dismiss, which had asserted various grounds, inojuldck of subject matter jurisdiction
under the FSIA, FNC, and international comity. eDistrict Court ruled, among other
things, that the Program and the Republic are ejparste entities under Peruvian Law, see
Figueiredo, 655 F.Supp.2d at 369, that Peru ietber subject to the Award despite not
having signed the consulting agreement, see 86&t71, that jurisdiction was proper under
the FSIA, see id. at 37172, and that dismissalneagappropriate under FNC, see id. at
374-77, the Agreement's forum selection clauseidsed 377, or international comity, see
id. at 377—78. The Court appears not to havei@stplconsidered whether the three percent
cap statute was relevant to any of the threshslaess it decided, and had no occasion to
consider what effect, if any, that statute mightéhan the Appellants' payment obligation
because the Court did “not reach the ultimate dquesthether the Award should be
confirmed.” Id. at 378.

The Appellants filed an interlocutory appeal, N8-8925, from the denial of their motion to
dismiss, predicating appellate jurisdiction on ¢bo#éateral order doctrine, which is applicable
to an order denying a motion to dismiss that haaysbFSIA immunity, see Kensington
International Ltd. v. ltoua, 505 F.3d 147, 153 (Ad2007).5 Thereafter, pursuant to 28
U.S.C. § 1292(b), the Appellants moved for leavagpeal the Court's determinations
concerning FNC, the forum selection clause, andityom The Court granted the motion and
certified for interlocutory appeal those portiorists ruling concerning these issues. This
Court then granted the Appellants' section 129@étition for an interlocutory appeal,6 No.
10-478—cv, and consolidated Nos. 09-3925-cv and78-€v. See Figueiredo v. Republic
of Peru, No. 10-478 (2d Cir. Apr. 29, 2010) (ordeanting interlocutory appeal). After

oral argument, we invited the views of the Unite¢dt&s on “aspects of the appeal that might



have implications for the conduct of the foreiglatiens of the United States/” See Letter
from Catherine O'Hagan Wolfe, Clerk of Court, toaNKatyal, Acting Solicitor General

(Oct. 29, 2010). The amicus curiae brief submifte the United States primarily urges a
remand so that the District Court can give furitmmsideration to the issue of subject matter
jurisdiction over the Republic and the MinistrySee Brief for the United States at 6—-20.
The brief contended that the District Court did eotin declining to dismiss on grounds of
either FNC, see id. at 21-27, or international dgnsiee id. at 27—-29. The parties have also
submitted briefs commenting on the views of thetébhiStates and letters responding to this
Court's inquiry as to whether the three percentagagies to funds of the Republic in the
United States. The Appellee contends that thestatpte does not apply, see Letter from
Atty. Thomas J. Hall to Catherine O'Hagan Wolfegr€l(June 16, 2011), a contention that
the Appellants do not dispute, see Letter from Altyan C. Basombrio to Catherine O'Hagan
Wolfe, Clerk (June 15, 2011).

Discussion

Although courts are normally obliged to consideuess of subject matter jurisdiction prior to
other issues, the Supreme Court has approved dloéiqa of this Court, see In re Arbitration
Between Monegasque De Reassurances S.A.M. v. Nigda of Ukraine, 311 F.3d 488,
497-98 (2d Cir.2002)In re Minister Papandreou, 139 F.3d 247, 255-5€ (Oir.1998), of
exercising discretion to consider an FNC dismiss#iout first adjudicating issues of subject
matter jurisdiction. See Sinochem International € Malaysia International Shipping
Corp., 549 U.S. 422, 429-34, 127 S.Ct. 1184, 1&d2d 15 (2007). We have concluded
that it is appropriate to do so in this case.

We review a district court's rejection of an FN&im for abuse of discretion, but may
reverse if we conclude that the court has maderan @ law. Monegasque, 311 F.3d at
498.

The FNC standards concern both private and pultizests. See American Dredging Co.
v. Miller, 510 U.S. 443, 448, 114 S.Ct. 981, 12Fd.2d 285 (1994)Gulf Oil Corp. v.

Gilbert, 330 U.S. 501, 509-09, 67 S.Ct. 839, 91dLH55 (1947);PT United Can Co. v.
Crown Cork & Seal Co., 138 F.3d 65, 74 (2d Cir.998Among the public interests are “a
local interest in having localized controversiesided at home,” Gilbert, 330 U.S. at 509, 67
S.Ct. 839, and the interest in having foreign Iateiripreted by a foreign court, see PT United
Can, 138 F.3d at 74.

In the pending case, the District Court recognied although the Panama Convention
establishes jurisdiction in the United State'shére remains the authority to reject that
jurisdiction for reasons of convenience, judiciebeomy and justice’” Figueiredo, 655
F.Supp.2d at 374-75 (quoting Monegasque, 311 k.887%. The Court then appropriately
gave somewhat reduced deference to the foreigntiifai choice of forum, id. at 375 (citing
Monegasque, 311 F.3d at 498), and considered $¢rerate and public interest factors, see
id. at 376-77.

In considering the factor of the adequacy of aerahtive forum, the District Court
concluded that although Peruvian law permits exenuwdf arbitral awards, “only a United
States court ‘may attach the commercial property faireign nation located in the United
States,” id. at 37576 (quoting TMR Energy Ltd. v. Stat@perty Fund of Ukraine, 411
F.3d 296, 303 (D.C.Cir.2005)). In deeming a Pemuvorum inadequate for the stated



reason, we think the District Court erred. Ihesdoubt true that only a United States court
may attach a defendant's particular assets loteter] but that circumstance cannot render a
foreign forum inadequate. If it could, every satving the ultimate objective of executing
upon assets located in this country could nevelismissed because of FNC. Yet in
Monegasque, to cite a recent example, we uphekN&hdismissal in favor of suit abroad
even though the plaintiff had obviously soughtdgmment in the United States in order to
execute upon a foreign government's assets here.8

“An alternate forum is adequate if the defendanésamenable to service of process there,
and if it permits litigation of the subject mattdrthe dispute.” Pollux Holding Ltd. v. Chase
Manhattan Bank, 329 F.3d 64, 75 (2d Cir.2003)r{gifiper Aircraft Co. v. Reyno, 454 U.S.
235, 254 n. 11, 102 S.Ct. 252, 70 L.Ed.2d 419 ()981Where adequacy of an alternative
forum is assessed in the context of a suit to nl@gudgement and ultimately execution on a
defendant's assets, the adequacy of the alteiorat® fdepends on whether there are some
assets of the defendant in the alternate forumwhether the precise asset located here can
be executed upon there. See Norex PetroleunvLftcess Industries, Inc., 416 F.3d 146,
158 (2d Cir.2005) (adequacy of alternate foreignio does not depend on “identical
remedies”). And the fact that a plaintiff migletover less in an alternate forum does not
render that forum inadequate. See Alcoa Stean@hiy. M/V Nordic Regent, 654 F.2d
147, 159 (2d Cir.1980) (alternate forum not inadequalthough plaintiff might recover only
$570,000 there, rather than $8 million in the WhiBtates). To the extent that the District
of Columbia Circuit in TMR Energy considered a igreforum inadequate because the
foreign defendant's precise asset in this courarybe attached only here, we respectfully
disagree.9

The parties recognize that public interest faciwesto be considered in determining
whether an FNC dismissal is appropriate. Seee@ijlB30 U.S. at 508-09, 67 S.Ct. 839;
Iragorri v. United Technologies Corp., 274 F.3d 83574 (2d Cir.2001). The Appellants
contend that the cap statute is a relevant, perthegsive, public factor to be weighed in the
discretionary FNC decision. The Appellee respdhdsthe cap statute cannot warrant FNC
dismissal because “such laws are contrary to theetdiStates' public policy in favor of
international arbitration.” Brief for Appellee @8.

The parties are similarly at odds with respedhternational comity, which is the
“recognition which one nation allows within its tiéory to the legislative, executive or
judicial acts of another nation, having due redaoth to international duty and convenience,
and to the rights of its own citizens or other paswho are under the protection of its laws.”
Hilton v. Guyot, 159 U.S. 113, 164, 16 S.Ct. 139 4Ed. 95 (1895):see JP Morgan Chase
Bank v. Altos Hornos de Mexico, S.A. de C.V., 413d-418, 423 (2d Cir.2005). The
Appellants point out that a conflict between dongeshd foreign law is an important
criterion for a comity dismissal, see Hartford Amsurance Co. v. California, 509 U.S. 764,
798, 113 S.Ct. 2891, 125 L.Ed.2d 612 (1998)re Maxwell Communication Corp., 93 F.3d
1036, 1047-48 (2d Cir.1996), and contend that erefaent of the Award in the United
States cannot be achieved without disregarding'®eap statute. The Appellee responds that
comity considerations, just like FNC consideratijais not warrant dismissal on the ground
of comity in view of the strong United States pyglfavoring the enforcement of foreign
arbitral awards, as made manifest by adherendeetBanama Convention.

We agree with the Appellants that the cap stagigehighly significant public factor
warranting FNC dismissal. Although it obviouskyshspecial significance for one of the



parties in this litigation, Peru, and to that extéiffers from public factors such as court
congestion, see Gilbert, 330 U.S. at 508, 67 883, which are independent of particular
litigants, there is nonetheless a public intenestasuring respect for a sovereign nation's
attempt to limit the rate at which its funds arersipto satisfy judgments.10

In the somewhat similar context of abstention,3aereme Court has observed that deferring
to litigation in another jurisdiction is appropeatvhere the litigation is “intimately involved
with sovereign prerogative” and it is importantxertain the meaning of another
jurisdiction’s statute “from the only tribunal empered to speak definitively.” Louisiana
Power & Light Co. v. City of Thibodaux, 360 U.S.,Z8-29, 79 S.Ct. 1070, 3 L.Ed.2d 1058
(1959). The rate at which public funds may béudlised to satisfy public obligations is
surely “intimately involved with sovereign preroya’ and the Peruvian courts are “the only
tribunal[s] empowered to speak authoritatively’tbea meaning and operation of the cap
statute.

With the underlying claim arising (1) from a comraxecuted in Peru (2) by a corporation
then claiming to be a Peruvian domiciliary (3) agaian entity that appears to be an
instrumentality of the Peruvian government, (4)wispect to work to be done in Peru, the
public factor of permitting Peru to apply its cdptate to the disbursement of governmental
funds to satisfy the Award tips the FNC balanceasieely against the exercise of jurisdiction
in the United States.

Despite these private and public factors favoringrBC dismissal, Figueiredo contends that
FNC dismissal is not warranted because of theastef the United States favoring
enforcement of arbitration agreements in intermati@ontracts, see Scherk v. Alberto—
Culver Co., 417 U.S. 506, 520 n. 15, 94 S.Ct. 2449, .Ed.2d 270 (1974), and the provision
of the Panama Convention authorizing enforcemeiitefnational arbitration awards. See
Panama Convention, Art. 4, Jan. 30, 1975, O.A.SNd&42. Although enforcement of
such awards is normally a favored policy of thetbahiStates and is specifically
contemplated by the Panama Convention, that gepeliay must give way to the significant
public factor of Peru's cap statute. Moreovetiche 4 of the Convention explicitly

provides that execution of international arbitratawards “may be orderedn accordance
with the procedural laws of the country where itoie executed,” and FNC is a doctrine

“of procedure,” American Dredging Co. v. Miller, 3U.S. 443, 453, 114 S.Ct. 981, 127
L.Ed.2d 285 (1994). See Monegasque, 311 F.38%t36 (making same point with respect
to similar wording of the New York Convention, Jut@ 1958, 21 U.S.A. 2517, T.I.A.S. No.
6997, 330 U.N.T. 53.)

The District Court also said that Peru should reoable to prevail on the ground of FNC
because it entered into the Panama Conventiorkigaeiredo, 655 F.Supp.2d at 377,
suggesting that Peru thereby assumed the rislattyahward against it would be enforced in
a signatory country like the United States. Hosrenot only does the Convention
contemplate application of a signatory forum's prhwral doctrines, as we have pointed out,
but, in our view, if comparative risks are to beessed, Figueiredo took the more significant
risk of having collection of an award subject te ttap statute when it entered into a contract
with an entity that it contends is an organ of Bleeuvian government.

Conclusion



For all of the reasons stated, we conclude thap#igon should be dismissed on the ground
of FNC.11 We direct that the dismissal should bed@toned on the Appellants' consent to
suit in the courts of Peru, including a waiver oy atherwise applicable statute of
limitations,12 and subject to the further condittbat if, for any reason, the courts of Peru
decline to entertain a suit to enforce the Awands lawsuit may be promptly reinstated in the
District Court.

Reversed and remanded with directions to dismesgétition.

By acceding to the Inter—American Convention orrnational Commercial Arbitration
(“Panama Convention”), our country has committedlftto open our courts to the
enforcement of international arbitral awards abkefy were foreign judicial judgments.  This
commitment requires us to recognize and enfor@¥national arbitral awards in the vast
majority of cases. Today, however, the majorggaudes that this commitment may be
trumped by a Peruvian statute limiting the pordits annual budget that an entity of the
state may pay towards the satisfaction of a layfolitained arbitration award. Neither the
majority nor any party argues that this foreigriig@operates on our soil of its own force.
Nor could they;it is well established that, with few exceptionsna of which are relevant
here, forum law governs the enforcement of for¢iglyments, even when resolution of the
underlying dispute turned on the law of anotheisgliction. See Restatement (Second) of
Conflict of Laws 8 99 (1969) (“The local law of tierum determines the methods by which
a judgment of another state is enforced.”). Ratiwe majority concludes that Peru's three-
percent cap on the payment of judgments is a puiikcest factor—indeed, the dispositive
factor—weighing in favor of a forum non convenielsmissal. Because | question both
the applicability of the forum non conveniens dmaron the facts of this case and the
majority's conclusion that the relevant consideraiweigh in favor of dismissal, |
respectfully dissent.

At the outset, it is important to emphasize th&t th simply an action to confirm an award to
which the plaintiff is unquestionably entitled.f Higueiredo had sought to adjudicate the
underlying merits of its dispute with Peru (oratgency, the “Program”) in an American
court, the forum non conveniens doctrine would hawaous bite:neither party has any
particular connection to the United Statéise locus of the transaction was entirely domestic
to Peru;none of the witnesses or documents relevant tdviagahe dispute is located here;
and the United States has no interest in the désmittile Peru has a significant interest.

But that is emphatically not this case. The adjtibn of the merits has already taken
place, in the arbitral forum that the parties thelviss contractually selected, and the plaintiff
has prevailed. What Figueiredo seeks now is girtii@ right to enforce the award that it
has already received from the arbitration panelthatithe United States has committed by
treaty to honor. Because | believe that we shoeggect that right and honor that
commitment, | respectfully dissent.

I.  The Availability of Forum Non Conveniens in Attation Enforcement Proceedings
Under the Panama Convention

By using the mechanism of forum non conveniensnairt a substantive and self-serving
provision of Peruvian law into what should propdsya summary proceeding, the majority
significantly undermines the background expectat@gainst which the parties made their
contract. As the Supreme Court has recognizetédainty will almost inevitably exist
with respect to any contract touching two or marantries, each with its own substantive



laws and conflict-of-laws rules. A contractuabyision specifying in advance the forum in
which disputes shall be litigated and the law t@pplied is, therefore, an almost
indispensable precondition to achievement of tliediness and predictability essential to
any international business transaction.” Schewllerto—Culver Co., 417 U.S. 506, 516,
94 S.Ct. 2449, 41 L.Ed.2d 270 (1974). Increagintje forum that is specified in such
agreements is international arbitration. Betw£@®3 and 2003, the number of international
arbitrations overseen by the leading arbitral itngbns nearly doubled, and as of 2005 it was
estimated that nearly ninety percent of transnatioommercial contracts contained an
arbitration provision. See Christopher R. DralhoXaw Experiences of International
Arbitration in the United States, 54 Am. J. Comp2B3, 233 & n. 1 (2006).

Parties that contract across national lines chtmsesolve their disputes via arbitration for
many reasons. But no doubt one of the most imp6tparticularly, though not

exclusively, where one party is a sovereign—is thay do not necessarily trust the court
systems of the relevant countries, and believetti®arbitral forum provides more reliable
justice. See, e.g., H.M. Holtzmann, Arbitratichn Indispensable Aid to Multinational
Enterprise, 10 J. Int'l L. & Econ. 337, 337-38 (&P{hoting that “[w]hen disputes arise, the
multinational corporation is usually unwilling t@ go the courts of the government with
whom it is in conflict”); see also Leonard V. Quigley, Accession by the WdnBtates to the
United Nations Convention on the Recognition antbEement of Foreign Arbitral Awards,
70 Yale L.J. 1049, 1051 (1961) (“The businessmanglbusiness in several countries has an
additional reason for preferring arbitration todbpidicial remedies—the fear of
discrimination against the foreigner, consciously ih actual bias or unconsciously exhibited
by preference for local principles of law.”).

But because arbitrators have no power to enforgie jidgments, international arbitration is
viable only if the awards issued by arbitrators bareasily reduced to judgment in one
country or another and thereby enforced againsaskets of the losing party.  Until
relatively recently, a party that had prevailecminternational arbitration faced significant
uncertainty in its efforts to satisfy its awardn some jurisdictions, enforcement required a
full trial on the merits of the underlying disputeSee Quigley, supra, at 1051 & n. 15. At a
minimum, many countries maintained proceduresHerenforcement of foreign awards that
were substantially more onerous than those thdiespio domestic awards. ldsee also
Ernest G. Lorenzen, Commercial Arbitration—Enforestnof Foreign Awards, 45 Yale L.J.
39, 44 (1935) (describing procedures). Effortaggotiate bilateral enforcement treaties
advanced slowly and resulted in a patchwork okedifig regimes and substantial uncertainty
as to which contracts and awards would be coveteztev  Quigley, supra, at 1051-54.
The so-called Geneva Treaties, concluded in th@4.88der the auspices of the League of
Nations, represented an early attempt to achiewal@ilateral solution. See Protocol on
Arbitration Clauses, Sept. 24, 1923, 27 L.N.T.S7;16onvention on the Execution of
Foreign Arbitral Awards, Sept. 26, 1927, 92 L.N.T381. These agreements, however,
were roundly criticized for, among other thingslifig to receive the assent of important
states (including the United States), lacking tjaas to the types of arbitrations covered, and
placing excessive burdens on the party seekingrapel arbitration. See Paolo Contini,
International Commercial Arbitrationfhe United Nations Convention on the Recognition
and Enforcement of Foreign Arbitral Awards, 8 AmCaémp. L. 283, 289 (1959). Most
importantly for these purposes, “the possibilitycohtesting the validity of an award on
grounds other than those listed in the [Geneva€ption [was] regarded as making it too
easy for a recalcitrant defendant to avoid the reefment of an award by resorting to
obstructionist tactics.” 1d.



The Panama Convention and its predecessor agreetmehinited Nations Convention on
the Recognition and Enforcement of Foreign Arbi&kalards (“New York Convention”),
were designed to overcome these obstacles. ASupeeme Court has noted, “[a] parochial
refusal by the courts of one country to enforcenégrnational arbitration agreement,” and a
fortiori an arbitration award, not only undermir®ssiness confidence, but also “invite[s]
unseemly and mutually destructive jockeying byhgies to secure tactical litigation
advantages.” Scherk, 417 U.S. at 516-17, 94 3449. This dynamic, in turn, threatens
to “damage the fabric of international commerce @ade, and imperil the willingness and
ability of businessmen to enter into internatioc@nmercial agreements.” Id. at 517, 94
S.Ct. 2449. It was precisely these concernsmimditvated the drafters of the New York
Convention, at the urging of the International Chamof Commerce, to craft a document
that would carefully circumscribe the bases on Whiee courts of a signatory nation could
disregard an arbitration provision or refuse tcoeceg an arbitral award. Thus, the
committee report that accompanied the initial doathe treaty emphasized that the inclusion
of the word “only” in what is now Article V was iebhded to “make] it clear” that once the
procedural requirements for enforcement are meother grounds except those included in
this article may be invoked as a defende.'U.N. Econ. & Soc. Council, Report of the
Committee on the Enforcement of International Adiibn Awards 9, U.N. Doc. E/2704
(Mar. 28, 1055), available at http://www.uncitratg/pdf/english/travaux/arbitration/NY—
conv/e—ac/eac424r1-N5508097.pdf. Like the New Y@okvention on which it was
modeled, the Panama Convention clearly and empltigtionits the grounds on which a
signatory state may refuse to recognize an arlotraward. Under Article V of the treaty,
“[t]he recognition and execution of the decisionyrba& refused, at the request of the party
against which it is made, only if such party iseatd prove” the existence of certain carefully
specified defenses. Panama Convention art. p®¥hed for signature Jan. 30, 1975,
O.A.S.T.S. No. 42, 1438 U.N.T.S. 245 (emphasis didde

It is beyond question that the Peruvian statutéilignthe amount that government agencies
can be compelled to pay on judgments against teeroti of its own force, a basis for an
American court to refuse to enforce an arbitrati@rard against a Peruvian governmental
entity, and the majority does not suggest otherwideather, it declines to enforce the award
on the ground of forum non conveniens, though—sasugised below—it then distorts that
doctrine by making its application turn entirely thiat very provision of Peruvian law.

Given that forum non conveniens is not listed defense to enforcement in either the New
York or the Panama Convention, a strong case candole that, by acceding to the treaties,
the United States has made the doctrine inappidabénforcement proceedings that they
govern. Moreover, because forum non convenieadiscretionary doctrine that resists
attempts “to catalogue the circumstances whichjusllify or require either grant or denial of
[the] remedy,” Gulf Oil Corp. v. Gilbert, 330 U.501, 508, 67 S.Ct. 839, 91 L.Ed. 1055
(1947), superseded on other grounds by 20 U.S.CI@&, its application in these
circumstances would seem to dramatically undefrautreaty drafters' efforts to foster
confidence in the reliability and efficacy of inba@tional arbitration. For these reasons, the
Ninth Circuit has rejected the application of foraon conveniens in the related context of
actions governed by the Warsaw Convention,2 ndtiagthe treaty's purpose of achieving
predictability and uniformity of results would badermined by a doctrine “that itself is
‘vague and discretionary,” and that ‘is most urlifki® produce uniform results” Hosaka

v. United Airlines, Inc., 305 F.3d 989, 997 (9thr.2002), quoting United States v. Nat'l City



Lines, 334 U.S. 573, 581, 68 S.Ct. 1169, 92 L.E5841(1948) and Am. Dredging Co. v.
Miller, 510 U.S. 443, 453, 114 S.Ct. 981, 127 LZ285 (1994).

Applying forum non conveniens to enforcement adimninconsistent with the New York
and Panama Conventions in another way as well.addition to limiting states' discretion to
deny enforcement in individual cases, the treatgek “to unify the standards by which
agreements to arbitrate are observed and arbitiaids are enforced in the signatory
countries.” Scherk, 417 U.S. at 520 n. 15, 94.2@49. Forum non conveniens, however,
is unknown in civil law countries. See Ronald taComparative Forum Non Conveniens
and the Hague Convention on Jurisdiction and Judtgn87 Tex. Int'l L.J. 467, 468 (2002).
Consequently, applying the doctrine to enforcenaetibns in the United States—particularly
in the expansive manner that the majority emplopeie—introduces a highly significant
inconsistency into the international regime of peocal enforcement that is unlikely to have
been anticipated by the treaties' drafters ancasigies at the time the treaties were
concluded. Indeed, broad application of forum oonveniens would seem to dramatically
undermine this country's obligations under thetiesao grant enforcement in most cases,
since by definition many if not most of the dismuseibject to international arbitration
involve foreign parties engaged in disputes wheseer of gravity is outside of the United
States.

That is not only my analysist is also the position taken by the draft Restaen{Third) of
the U.S. Law of International Commercial Arbitrati@Council Draft No. 2, Sept. 27, 2010).
Section 5-21(a) of the Restatement flatly statas“fla]n action to enforce a [New York or
Panama] Convention award is not subject to a stalysmissal on forum non conveniens
grounds.” The accompanying Reporters' Note erplthat

[c]onsidering that the Convention grounds for nopgmition and nonenforcement are meant
to be exclusive, it would be incompatible with Cention obligations for a court of a
Contracting State to employ inconvenience as aitiaddl basis for dismissing an action for
enforcement of an award that is otherwise entitesda matter of treaty obligation, to
enforcement.

Id., Reporters' Note (a), at 245.3

The majority nevertheless concludes that forumcmveniens is applicable to this case,
because it is a “procedural law,” compliance withiata may act as a bar to the enforcement
of an arbitral award, even where none of the eefoent limitations explicitly set out in
Article V applies. See Panama Convention art(ridting that an arbitral decision's
“execution or recognition may be ordered in the samanner as that of decisions handed
down by national or foreign ordinary courts, in@ctance with the procedural laws of the
country where it is to be execut§demphasis added). In so concluding, the mgjasion
firm precedential ground in this Circuit. In la Arbitration Between Monegasque De
Reassurances S.A.M. v. Nak Naftogaz of Ukraine (fielgasqué),4 our Court concluded
that a similar provision in the New York Conventi@guiring enforcement “in accordance
with the rules of procedure” of the forum permitted district court to dismiss an
enforcement action on forum non conveniens groun&@ee 311 F.3d 488, 495-97 (2d
Cir.2002).

| recognize that Monegasque is a binding preceadtettis Court and that, although
interpreting a different treaty, it fairly impligsat forum non conveniens will be an available



ground for declining to recognize an arbitratioraasvunder the Panama Convention. |
note, however, that there are substantial reasotisrik that Monegasque was wrongly
decided. In addition to the considerations exggdsabove, which are rooted in the purposes
of the treaties and the interests of the contrgqtirties, | question whether the treaties’
references to “procedural laws” and “rules of pchae” can bear the weight that the
Monegasque court and, today, the majority put @mth Though it is true that the Supreme
Court has labeled forum non conveniens a “doctrinéprocedure” for federal preemption
purposes, see Am. Dredging Co., 510 U.S. at 458 SICt. 981, there is little reason to think
that the drafters of the treaties, who were drawmfa variety of legal traditions, considered
what impact this rather technical and distinctly émman use of the term might have on the
enforceability of international arbitration awards.

The Monegasque court supported its interpretatidheotreaty by noting that the drafters of
the New York Convention had considered and rejeatpbposal to adopt a procedure for
enforcement that would be uniform across all ofdigmatory states. Yet, examined in
context, the source upon which the court relied esadtear that the procedural variations
envisioned were of a much more technical naturepanthined chiefly to whether a signatory
country could treat international awards differgfitbom domestic ones. See Quigley,
supra, at 1065 (citing as one such proceduralydossy the fact that El Salvador and
Sweden require foreign awards to “be submittedhéoGourt for a determination whether the
requirements of relevant international instrumératg been satisfied, while domestic awards
are granted summary execution”). Indeed, pricvitmegasque, “most observers
considered that [the ‘procedure’] provision relatedhe form of enforcement, not the
conditions for enforcement.” William W. Park, Resting the New York Convention, 18
ICC Int'l Ct. of Arb. Bull. 65, 70 (2007). In ac¢hwords, the “procedure” provisions of the
treaties permit variation with regard to the marninexhich signatory states enforce
international arbitration awardshey do not provide a means by which a state malndeto
enforce such awards at all.

Based on these observations and others, a numbenwhentators have argued that our
decision in Monegasque places the United Statbssiach of its treaty obligations under the
New York (and now Panama) Convention. See, ¥gliam W. Park & Alexander A.
Yanos, Treaty Obligations and National La&gmerging Conflicts in International
Arbitration, 58 Hastings L.J. 251, 255-56 (200B);1 Commercial Disputes Comm., Ass'n
of the Bar of N.Y.C., Lack of Jurisdiction and ForiNon Conveniens as a Defense to the
Enforcement of Foreign Arbitral Awards, 15 Am. Réw| Arb. 407, 428 (2004)Pelagia
lvanova, Note, Forum Non Conveniens and Persomeldiction: Procedural Limitations on
the Enforcement of Foreign Arbitral Awards Undez tilew York Convention, 83 B.U.
L.Rev. 899, 907-11, 920 (2003).

For these reasons, if | were free to consideri$isise as one of first impression, | would be
inclined to conclude, contrary to Monegasque, thatdoctrine of forum non conveniens is
not available at all in an action such as this oné/hile | am not free to reconsider the
holding of Monegasque, perhaps these observatidhiserof use in persuading other courts
that are not bound by its authority to give furttresught to this issue.

Il. The Application of Forum Non Conveniens to feesent Case

Even accepting, as | am bound by precedent tchdbforum non conveniens may be
asserted as a ground for refusing to enforce atraraward under the Panama Convention, |



am persuaded that the majority misapplies the oh&cin this case. First, the considerations
that militate against applying the doctrine ataddlo counsel against invoking it to dismiss an
enforcement action governed by the Conventionlibwtlthe most exceptional of cases.
Second, even giving no weight whatsoever to theidenations that powerfully suggest
particular restraint in applying the doctrine imstbhontext, the majority's view seems to me an
incorrect application of the doctrine under estti#d law. Before addressing these issues,
however, it is important to point out that the gmeiscase is clearly distinguishable from
Monegasque, the only previous case in which we Fawad that forum non conveniens
supported dismissal of an action to enforce artrattaward. Several factors that weighed
heavily in favor of dismissal in Monegasque aresab$rom this case.

First, and perhaps most importantly, Monegasqueradtl a district court's dismissal on the
basis of forum non conveniens, while here the nitgjoeverses the district court's decision to
entertain an action over which it undisputedly haddiction. It is well established that
federal courts have a “virtually unflagging obliigatt . to exercise the jurisdiction given
them.” Colo. River Water Conservation Dist. v. téai States, 424 U.S. 800, 817, 96 S.Ct.
1236, 47 L.Ed.2d 483 (1976). The forum non coreendoctrine represents a narrow
exception to this rule rooted in “the inherent powkthe courts to manage their own affairs
so as to achieve the orderly and expeditious disppo®f cases.” Monegasque, 311 F.3d at
497 (internal quotation marks omitted). Becaws® primarily a doctrine of case
management, we have emphasized that the distrct £decision on a motion to dismiss for
forum non conveniens is entitled to considerabfer@ace. In Iragorri v. United
Technologies Corp., this Court, sitting en banatest in a unanimous opinion:

The decision to dismiss a case on forum non coewsrgrounds lies wholly within the broad
discretion of the district court and may be overad only when we believe that discretion
has been clearly abused. In other words, outdoimeview encompasses the right to
determine whether the district court reached aonewus conclusion on either the facts or the
law, or relied on an incorrect rule of law in reexghits determination.  Accordingly, we do
not, on appeal, undertake our own de novo reviemply substituting our view of the matter
for that of the district court.

274 F.3d 65, 72 (2d Cir.2001) (ellipses, brackatsl internal citations omitted) (emphasis in
the original).

In light of the broad discretion of the districturbin these matters and the general obligation
of federal courts to accept the jurisdiction thah@ress gives them, it is unsurprising that,
although this Court has reversed a district codetssion to grant a motion to dismiss on the
basis of forum non conveniens in ten prior casbayke not identified even a single case in
which we have found fault with a district court tlde@nied such a motion. This case
therefore represents a first for our Court, a faat should give the majority pause.

Monegasque is distinguishable from this case ieratbspects as well. The Monegasque
court emphasized at length the legal and factdftudlities that were presented by the
plaintiff's efforts to impute the primary defendargontractual liability to its sovereign
parent, the Ukraine. The court emphasized treatése “[did] not lend itself to summary
disposition,” because “extensive discovery” anda would likely be required to properly
adjudicate the plaintiff's claim of non-signer lilgly. 311 F.3d at 500. Given that the
relevant witnesses and documents were locateceitlkinaine, the court concluded that these
complications were important private interest festoeighing heavily in favor of dismissal.



Id. Although Peru argues that similar consideraioounsel dismissal in this case, the district
court, after carefully considering the issue, caded that “whether the Award can be
confirmed against the Republic is a question thathee, and has been, decided by this Court
without extensive discovery.” Figueiredo Ferran8dtoria E Engenharia de Projeto Ltda.
V. Republic of Peru, 655 F.Supp.2d 361, 376 (S.©.2009). The district court thus found
that, unlike the situation in Monegasque, the isquesented by this case did not require
extensive and complex proceedings that would masdyebe held in some other forum.

The majority finds no fault with that analysis, awiters no suggestion that the district court
erred, as a matter of fact or law, in holding tihéd case, unlike Monegasque, can be resolved
in the Southern District of New York without undmeonvenience to either party or to the
court.5 Rather, the majority rests its decisiontf@margument that “the three percent cap is a
highly significant public factor” that itself jusies overturning the district court. Majority
Op., ante at 391. But the majority's position—t#aubstantive law that is favorable to one
of the parties is a public interest factor that maynt in the forum non conveniens balance if
that party is also a sovereign—finds no suppoManegasque or any other case of which |
am aware. To the contrary, the Supreme Courspesifically held that whether the
alternative forum's substantive law is more or fassrable to the party seeking dismissal is
not a factor that the district court may consisedéciding a forum non conveniens motion.
See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 207102 S.Ct. 252, 70 L.Ed.2d 419

(1981). And, indeed, the court in Monegasque ntdel that its decision was not premised
on any concern that U.S. law was less favorabteésovereign defendants than Ukranian
law by pointing out that “Ukrainian law specificalbrovides for the execution of judgments
against government properties,” apparently withmoitation. 311 F.3d at 499. Thus,
although Monegasque precludes a holding that faramconveniens is simply inapplicable

to this case, it does not dictate the result theiajority reaches today.

Moreover, nothing in Monegasque is inconsistenhwhe view that courts must be cautious
in applying forum non conveniens in the contexactions to enforce arbitration awards
under the New York and Panama Conventions, and naigie misled into assuming that
dismissal is required simply because the underlgisgute has little or no nexus to the
United States. Such caution is amply warrantdyin of the text and the history of the
Conventions as well as the need to ensure the dapgity and impartiality of international
arbitration so as to promote transnational commer&ee Scherk, 417 U.S. at 517, 94 S.Ct.
2449. The entire point of the Conventions isassure transacting businesses that
arbitration clauses and arbitral awards will beoerdd, and that rules of procedural fairness
will be observed.” H.R.Rep. No. 101-501, at 5 99990 U.S.C.C.A.N. 675, 677-78
(advocating implementation of the Panama Convehtiofihe value of international
arbitration, especially in contracts involving soeign states, is that it provides a mechanism
by which commercial actors may avoid the “home tadwantage” of proceeding in the
courts of an adversary state. But this advantgegated if a party may obtain an
independent adjudication on the merits, but is @néad from enforcing any award it obtains
anywhere but in the courts of the very country thab pay the award. The Convention
seeks to open the doors of foreign courts to effrarenforce arbitration awards wherever
assets are available, free of local prejudice strabtive local rules that make enforcement
difficult in the courts of the adversary state.

Accordingly, even on the assumption that in someuanstances a court in a signatory state
may invoke forum non conveniens in declining tcegt@in an enforcement action, we should
be especially wary of applying that doctrine expaalg or in novel ways that suggest that



enforcement plaintiffs should be referred backsery courts they sought to avoid in
resorting to arbitration.6

Yet even apart from the special considerationsatkct by the Panama Convention, | cannot
conclude, based on a standard application of thenfamon conveniens doctrine, that the
district court abused its discretion in decliniogdismiss this case. Dismissal on the basis
of forum non conveniens is permissible only “whealtin the chosen forum would establish
oppressiveness and vexation to a defendant ouit ogortion to plaintiff's convenience, or
when the chosen forum is inappropriate becausertdiderations affecting the court's own
administrative and legal problems.” Piper, 454.&t241, 102 S.Ct. 252 (internal quotation
marks and ellipses omitted). The somewhat undaatd of Monegasque notwithstanding,
it will seldom be the case that these conditioessatisfied in a suit to enforce an
international arbitration award.7

Again, the essentially summary nature of enforcdrmperceedings matters. Forum non
conveniens is intended to minimize practical protdeso as to “make trial of a case easy,
expeditious and inexpensive.” Gulf Oil, 330 U.85@8, 67 S.Ct. 839 (emphasis added).
But in a summary proceeding to confirm an arbitrathward, “the proof and logistics factors
attendant to trial are non-existent.” Melton v. @gutor Ab, No. 97-15395, 1998 WL
613798, at *2 (9th Cir. Aug. 10, 1998) (Tashimadissenting). In this case, for example,
there was only one substantive issue before theallisourt, a pure question of law as to
whether the Program was an organ of the Peruvaa sither than a state “instrumentality”
having an independent existence. The districttatid not find that a particularly difficult
issue or one that was more expensive or diffiaulitigate in the United States than in Peru,
and the majority does not suggest that it disagre@s a sovereign state with substantial
resources and with significant commercial inter@sthe United States, Peru (unlike some
private parties) was amply able to litigate thoseggions here. | therefore fail to see how
allowing this proceeding to go forward in this coyrwould “establish oppressiveness and
vexation” to Peru as a litigant. Nor does thisecpresent obvious “administrative and legal
problems” for the district court. The United StaRastrict Court for the Southern District of
New York is a very busy court, but one more casertiqudarly one as summary and simple
as this one—will hardly tax its capacities. Indeie district court (which is far better
positioned than we are to make the determinatieains to have concluded as much in
declining to dismiss the case on forum non convenggounds.

Nonetheless, the Court holds today, apparentlyhi@first time in its history, that the district
court's decision to retain jurisdiction over theedcannot be located within the range of
permissible decisions,” Zervos v. Verizon N.Y.,.Ie52 F.3d 163, 169 (2d Cir.2001). It
reaches this result by way of logic that is unpdected and, | believe, specifically foreclosed
by controlling Supreme Court law. Despite recagm (as do the parties) that Peru's three-
percent judgment cap does not apply here as amadittboice of law, the majority
nevertheless concludes that the cap should applyg@roceeding and that its inapplicability
here renders the United States an inconvenientfoAs a result, the plaintiff is left to seek
its remedy in the Peruvian courts—the very foruenitered arbitration to avoid—where the
cap undisputedly will apply. The majority is awanf course that, under Piper v. Reyno,
“[t]he possibility of a change in substantive lalmwosld ordinarily not be given conclusive or
even substantial weight in the forum non convenieqairy.” 454 U.S. at 247, 102 S.Ct.
252. It therefore achieves this result by a sliead hand:asserting that although, in the
normal course, forum non conveniens is self-constyoblind to how dismissal will affect



the substantive law that governs the case, wherbtine parties is a sovereign, substantive
legal issues may be transformed into public intdisetors and considered in the analysis.

This position finds no support in Piper, Monegasaueany other judicial precedent of which
| am aware. The absence of authority is unsungyis As is clear from its very name
(whether rendered in Latin or English),8 the doerof forum non conveniens is properly a
neutral procedural rule that selects a forum basecbnvenience, not a device for steering
parties to the forum that is likely to apply thdstantive law that one or the other of them
favors (or that judges in the forum court thinklesirable).

Focusing on the factors that the Supreme Coursaigisthat courts may consider as part of
the forum non conveniens analysis makes it cleir that this is so and that the district court
did not abuse its discretion in declining to dissrisis case. In considering whether
dismissal on forum non conveniens grounds is ap@iEp a district court first “determines
the degree of deference properly accorded thetpfarchoice of forum”; second, “it
considers whether the alternative forum proposethéylefendants is adequate to adjudicate
the parties' dispute”and finally, it “balances the private and publiterests implicated in

the choice of forum.” Norex Petroleum Ltd. v. Assdndus., 416 F.3d 146, 153 (2d
Cir.2005).

At the first step, we must always start with “aosty presumption in favor of the plaintiff's
choice of forum,” Piper, 454 U.S. at 255, 102 SA52, but the ease with which this
presumption may be overcome will vary dependinghenparticular facts of each case. The
ultimate inquiry is whether “considerations of cenience” motivated the plaintiff's choice

of a U.S. forum or whether, instead, that choicasuwnotivated by forum-shopping reasons.”
Iragorri, 274 F.3d at 72.  Although, as a gensralter, “when a foreign plaintiff chooses a
U.S. forum, it is much less reasonable to presuratthe choice was made for convenience,”
id. at 71 (internal quotation marks omitted), “jgtnot a correct understanding of the rule to
accord deference only when the suit is broughhénpiaintiff's home district,” id. at 73.
“Rather, the court must consider a plaintiff's ljkenotivations in light of all the relevant
indications.” Id. “[T]he greater the plaintiff's the lawsuit's bona fide connection to the
United States and to the forum of choi¢cehe more difficult it will be for the defendarits

gain dismissal for forum non conveniens.” Id. at(footnote omitted, emphasis added).

Both the district court and the majority assignueetl deference to Figueiredo's choice of
forum due to the fact that it is a foreign plaifytifut | question whether that determination is
correct in light of the intimate connection betwélea Southern District of New York and
this lawsuit—which is concerned exclusively witke thlaintiff's ability to enforce its award
against U.S.-based assets of the defendant. Msgegaloes not suggest otherwise. Itis
true that in that case—which, like this one, wasetion to enforce an arbitral award—we
said that the foreign plaintiff's choice of forunasventitled to “little deference.” 311 F.3d at
499. Butin so concluding, we emphasized that &@sque’'s motivation in bringing its
enforcement proceeding in the United States wasdpparent,” and that “the jurisdiction
provided by the [New York] Convention [was] the pifihk between the parties and the
United States.” Id. Here, in contrast, Figueirdds identified specific assets in the United
States against which it hopes to levy, thereby ngakie nexus between this action and the
United States very tight indeed.9

Nor is this consideration canceled, in my viewthg defendants' accusation that, in seeking
enforcement here, “Figueiredo is engaged in bldtanin shopping” of the sort that in



Iragorri we found to counsel against deferencééopiaintiff's choice of forum. See
Iragorri, 274 F.3d at 72. | understand the arguintteat the desire to enforce the award
against assets in a jurisdiction that is unlikelypply Peru's judgment cap might be
considered seeking a “tactical advantage resultorg local laws that favor the plaintiff's
case,” id. But the Supreme Court has statedttieatonsideration of where a judgment may
be most enforceable is a legitimate criterion fptantiff to consider in choosing a forum.
See Gulf Oil, 330 U.S. at 508, 67 S.Ct. 839. idhtlof that principle, | cannot agree that the
plaintiff's choice of a U.S. forum was motivatedibbggitimate considerations. That a party
hopes to secure expedient and full enforcemenjudgment or arbitration award by
litigating in a forum with favorable rules for suehforcement does not render its choice of
forum illegitimate. Rather, it is improper foparty to choose a forum that presents
logistical obstacles for its adversary, makingiaddjudication more difficult—where the
plaintiff is motivated by the “pursuit not simply justice but of justice blended with some
harassment,” Norex, 416 F.3d at 155 (internal dumtanarks omitted). There is no
indication in this case that Figueiredo is so magd or that its choice of forum in fact
presents such difficulty to Peru as a litigant.

In any case, the majority does not challenge thtidi court's ultimate conclusion that the
plaintiff's choice of forum was entitled to at leasme deference. And even if the Court
were to conclude that that choice is entitled taleference at all, this factor would merely be
neutral and would not tip in favor of dismissing ttase.

The second step in the forum non conveniens asaky$d assess the adequacy of the
alternative forum. This issue too is affectedalqyroper understanding of the summary
nature of arbitration enforcement proceedings. e DIC. Circuit has ruled that where a
plaintiff seeks to confirm an arbitral award agaidsS. assets, and those assets can be
reached only via a U.S. court judgment (which es¢hse when dealing with foreign
sovereigns), then an alternative forum elsewheieadequate. See TMR Energy Ltd. v.
State Prop. Fund of Ukraine, 411 F.3d 296, 303E0€ .Cir.2005). The majority rejects
this argument on the ground that, if it were cadrreevery suit having the ultimate objective
of executing upon assets located in this countyccoever be dismissed because of [forum
non conveniens].” Majority Op., ante at 390. afTheed not necessarily be so. If this
were a case in which liability on the merits hattpebe established, Figueiredo's “ultimate
objective” in having any prospective award enforgethe United States would be vague and
contingent. The weight of such an action woulattecentrated on the yet-to-be-decided
issues of underlying liability, and it thereforeght be reasonable to conclude that Peru is a
perfectly adequate alternative forum in which teofee that issue.

But that is not this case. The merits of the ulytleg dispute have already been decided,
and Figueiredo comes to us with the specific amtbmaintent of enforcing its arbitration
award against Peru's assets in the United Statésiseentitled to do under the Panama
Convention. The resolution of that issue is moenaable to jurisdiction elsewhere.10 |
therefore agree with the district court's conclaogimat Peru is not an adequate alternative
forum.11

In any event, the existence of an adequate alteentatrum, like the degree of deference
accorded to the plaintiff's choice of forum, is plyna preliminary inquiry. Even assuming
arguendo that the plaintiff's choice of forum isited to little deference, and that there is an
adequate alternative forum in which execution cdaddought, to achieve a forum non
conveniens dismissal a defendant must still shawttie balance of the private and public



convenience factors tips “strongdlyn favor of the alternative forum. PT United C@o. v.
Crown Cork & Seal Co., 138 F.3d 65, 74 (2d Cir.19@8nphasis added). Although Peru
argues strenuously that proof issues surroundiggdtiedo's claim of non-signer liability
constitute a private convenience factor weighintairor of dismissal, as noted above, | do
not understand the majority to offer any credewncthis argument.

Rather, the majority's holding is premised on tiewthat Peru's desire to enforce the three-
percent limit on judgments against the state igublic interest factor” that bears on the
forum non conveniens analysis. The Court citeautbority for this position, because there
is none. Indeed, the law tilts decidedly the othay. Consider what the Supreme Court
has said about the relevant public factors bearing forum non conveniens decision:

Factors of public interest also have place in apglyhe doctrine. Administrative

difficulties follow for courts when litigation isiled up in congested centers instead of being
handled at its origin.  Jury duty is a burden thaght not to be imposed upon the people of
a community which has no relation to the litigatiorin cases which touch the affairs of
many persons, there is reason for holding theitritheir view and reach rather than in
remote parts of the country where they can leatiblf report only. There is a local

interest in having localized controversies decidedome. There is an appropriateness, too,
in having the trial of a diversity case in a fortimt is at home with the state law that must
govern the case, rather than having a court in saiivex forum untangle problems in conflict
of laws, and in law foreign to itself.

Gulf Oil, at 330 U.S. at 508-09, 67 S.Ct. 839.

Some of the cited factors favor enforcement of éwsrd in Peru, albeit weakly. Certainly,
however, they do not—either individually or colieety—tilt strongly enough in favor of a
Peruvian forum to overcome the preference for thmfiff's choice of forum. As noted
above, the U.S. courts are congested, but the sltgpoof this essentially summary
proceeding would not be complicated, the case ptes® serious choice-of-law issue, the
persons whose affairs it touches are all parti¢keditigation, and no jury trial would be
required. Unquestionably, there is a “local iagrin having localized controversies
decided at home,” but that is considerably coumtiariced by the fact that this is an
international dispute in which the parties conssipeonsented to litigate in a private
arbitration, with the resulting award subject tdoecement in the courts of any state
signatory to the Panama Convention.

But however these factors cut, none of them is telp@analogous to Peru's interest in
enforcing its three-percent limitation. The pualfactors cited by the Supreme Court, like
the private interest factors, relate to the balafa®mnveniences—that is, to neutral reasons
why it makes sense to hold a judicial proceedingria country rather than another. The
majority correctly appreciates that the plaintiffessire to obtain a larger recovery is not a
reason to reject application of forum non convesienwWhy then should the defendants'
desire to avoid payment by forcing the case infiaram in which the plaintiff's recovery will
be smaller be a reason to embrace it? The hdmeregarty to the litigation that it will
more easily prevail in the litigation are not triomeed into “public factors” simply because
that party is a sovereign state.

| recognize that there is something appealing attmiargument that Figueiredo should not
be able to levy on Peruvian assets in the UnitateStto enforce a large judgment, and



thereby escape Peruvian judgment-enforcement honitsidesigned to protect the budget of
a developing country. But that concern is not thra sounds in the interests assessed by a
forum non conveniens ruling. In other contextshspolicy considerations might figure in a
choice-of-law analysisls Peru's interest in the controversy so greatvieatnust respect the
three-percent limitation as one that somehow idioitly incorporated within the arbitration
award? Peru, however, has not argued that gsshubuld be applied here as a matter of
choice of law, and it candidly admitted at oralwargent, and in its supplemental post-
argument briefing to the Court, that it did notstobecause it expected that under ordinary
choice-of-law principles the enforcement of the edwaiould be governed by U.S. law. The
majority does not challenge that view, and | haweeason to doubt it. The Conventions
seek to analogize international arbitration awaod®reign judicial judgments, and it is well
established that forum law governs foreign judgneriorcement. See Restatement
(Second) of Conflict of Laws 8§ 99 (1969) (“The lbtzaw of the forum determines the
methods by which a judgment of another state isreatl.”); Competex, S.A. v. Labow, 783
F.2d 333, 341 (2d Cir.1986) (applying New York lemdetermine whether a judgment
obtained in England but enforced in New York hasrbgatisfied);cf. Baker ex rel. Thomas
v. Gen. Motors Corp., 522 U.S. 222, 235, 118 67, 139 L.Ed.2d 580 (1998)
(“Enforcement measures do not travel with the sisti@e judgment as preclusive effects do;
such measures remain subject to the evenhandealcofhtorum law.”).

If anything, the majority's underlying policy argant presents the issue of whether
abstention is required in the interest of inteirai comity. Yet the State Department tells
us that Peru's failure to identify a “true conflibetween its judgment cap and U.S. law
governing the enforcement of arbitral awards tal@sity considerations off the table, see
Hartford Fire Ins. Co. v. California, 509 U.S. 7698-99, 113 S.Ct. 2891, 125 L.Ed.2d 612
(1993), and | do not read the majority to disagrelloreover, to the extent that the public
factors do embrace state-level policy concernsgtwernment makes a compelling case that
the interest of the United States in satisfyingltigations under the Panama Convention is
at least as great as any interest Peru might Imaveposing its limit on the payment of
arbitral awards. As the government's brief pomis the United States has a longstanding
commitment to promoting international commercidligation, as evidenced by the Federal
Arbitration Act and Congress's ratification of botle New York and Panama Conventions.
That commitment requires our courts to recognizeenforce international arbitral awards in
the vast majority of cases.

The majority disregards all of these arguments antlyithstanding its candid admission that
it does not understand precisely how the Peruwidgment cap operates, see Majority Op.,
ante at 398 n. 3, concludes that the plaintiff'a@must be subject to it. Of course, given
that we lack power to transfer the case to Peto orsist that the award be enforced there,
the plaintiff remains free to seek enforcementrig af the other countries that are party to
the Panama Convention, some of which would no dsebtthe cap as no obstacle to
recovery. My concern is therefore less with thelications of the majority's holding for
this particular plaintiff than with how this deasi will distort the law of forum non
conveniens in this Circuit and undercut the tratienal effort (in which the United States is
an active participant) to promote commercial aabigm. Because | believe that the
majority's decision adopts an incorrect, expansawne, unprecedented approach to forum non
conveniens precisely in a context in which we stidad particularly cautious and restrained
in its application, | respectfully dissent.

FOOTNOTES



1. Throughout the litigation, the parties haviemed to the three percent provision as a
“cap.” Inrecent correspondence to this Cous,Phaintift—Appellee refers to it as “a
maximum that an agency is required to set asida fte budget each year to pay awards and
judgments.” Letter from Thomas J. Hall, Esq. atl@@rine O'Hagan Wolfe, Clerk of Court
(June 16, 2011) (original citation and textual rate®n omitted). We will continue to refer

to the provision as a “cap” or a “limit” withouttending thereby to interpret its precise
meaning.

2.  The Appellee has styled its amended petitboronfirm and enforce the Award as an
amended “complaint.”  As the District Court cotltgaoted, see Figueiredo, 655 F.Supp.2d
at 378, the Appellee's pleading is more properyés a “petition” or “motion.” See D.H.
Blair & Co. v. Gottdiener, 462 F.3d 95, 101, 10d @r.2006). We will refer to the
Appellee's pleading as a “petition.”

3. Because the precise meaning of the statuteciear and need not be definitively
explicated in this lawsuit, we will not endeavorstate the operation of the statute with
precision.

4.  An English language explanation of the staivde provided by Jorge Avendafio, a
Peruvian lawyer and law professor. As explaing@®tof. Avendafio, the statute establishes
the following procedure:“(i) Requirements to pagened by judges shall be attended only
and exclusively by the budget division in which tebt was generated, under the
responsibility of the head of the division.“(ii) &General Office of Administration of the
corresponding state entity or agency must proaceedmformity with the general mandate of
the requirement and within the framework of thewsitudget laws.“(iii) In case the
financing ordered by the General Office of Admirasibn is insufficient for compliance with
the sentence, the head of the division may makgdiudodifications within fifteen days of
receiving the notification, which fact must be coomcated to the corresponding
jurisdictional agency.“(iv) Should there be requients in excess of the financing
possibilities expressed above, the General Officgdministration of the corresponding
sector shall inform the judicial authority of itsmmmitment to attend to such sentences in the
following budgetary exercise, to which end it idiged to destine [situp to 3% of the
budgetary allotment assigned to the division bysthierce of ordinary resources.The Ministry
of Economy and Finances and/or the Office of Pioms Normalization, as the case may be,
shall calculate the 3% referred to above, dedudtiegamount corresponding to the allotment
for the payment of service to the public debt,dbetingency reserve and the provisional
obligations.“(v) When six months have lapsed sithegjudicial notification without the
payment having been initiated or the obligatioruas=d in accordance with some of the
procedures mentioned above, the process of exeaitjoidicial resolutions provided for in
Articles 713 et seq. of the Civil Procedures Cadaich applies to individuals who must pay
sums of money by judicial mandate, may be initiatetl is at this stage that the seizure of
State goods may be requested, but only of the golpisvate domain, since goods of public
domain enjoy the immunity granted by Article 73tloé Political Constitution of Peru.

5.  But cf. Van Cauwenberghe v. Biard, 486 U.S,,%P9, 108 S.Ct. 1945, 100 L.Ed.2d
517 (1988), ruling that denial of a motion to dissnon FNC grounds is not appealable as a
collateral order.



6. The order stated that the petition is grafitethe interests of judicial economy so as to
allow the panel which will consider the merits bé&t-SIA appeal, Docket No. 09—-3935—cv,
an opportunity, if it wants to do so, to consider uestions presented in this appeal relating
to forum.” We construe the order as authorizimg panel to consider all of the issues
certified for interlocutory appeal by the Distri€ourt and all matters pertinent to those
issues.

7.  We specifically called the Government's attento the competing concerns that
dismissal on forum non conveniens or other groumidgt run counter to United States treaty
obligations and that the three percent cap statigat either be a public factor warranting
dismissal on the grounds of forum non convenienaternational comity.

8. The Appellees contend that in Monegasque ¢hod had no assets in the United
States. This assertion might be based on oumngditgen that “[t]he case before us simply
has no connection with the United States other tharact that the United States is a
Convention signatory.” Monegasque, 311 F.3d at 500hat statement might be understood
to refer to the dispute between the parties, whrgdinally concerned a contract between a
Russian company, AO Gazprom, and a Ukrainian comp&@ Ukragazprom, and

ultimately between Nak Naftogaz of Ukraine (“Naféag), which assumed the rights and
obligations of Ukragazpromiyonde Re, a reinsurer of Gazproemd Ukraine. See id. at
491-92. Similar to the pending case, Monde Reermled that Naftogaz was an “agent,
instrumentality or alter ego of Ukraine.” Id. &2¢ Concerning assets in the United States,
the District Court in Monegasque stated that alghofit is not clear that Naftogaz has any
assets in the United States| [t]here is no evidence before the Courtg suggest that the
arbitral award—if confirmed here—would be easieemndorce against Ukraine in the United
States rather than in the Ukraine.” MonegasquReissurances S.A.M. v. Nak Naftogaz
of Ukraine, 158 F.Supp.2d 377, 386—87 (S.D.N.Y.2001IThe first clause leaves it uncertain
whether Naftogaz had any assets in the United Sthatg the second clause makes sense only
if Ukraine had some assets in both the United Statel Ukraine. The law review article
that the Appellees cite for the proposition that @ecision in Monegasque “note[d] an
absence of identifiable property within [the Unitethtes],” William W. Park, “The

Specificity of International ArbitrationThe Case for FAA Reform,” 36 Vand. J. Transnat'l

L. 1241, 1264 (2003), Brief for Appellees at 59ssatated our position and did so by relying
only on the District Court's statement in Monegasqgoincerning property of Naftogaz,
omitting that Court's more pertinent statement eomag enforcement against Ukraine of an
award in the United States. See Park, supr&6t . 99.

9.  We note that the District of Columbia Circugtied on a footnote in Piper Aircraft Co.
V. Reyno, 454 U.S. 235, 254 n. 22, 102 S.Ct. 264,.Ed.2d 419, and its own prior decision
in El-Fadl v. Central Bank of Jordan, 75 F.3d 688 (D.C.Cir.1996). See TMR Energy,
411 F.3d at 303. Piper Aircraft made the unexosgatli observation that an alternative forum
would be inadequate if the remedy available thes&6 remedy at all,” 454 U.S. at 254, 102
S.Ct. 252. Footnote 22 provided examples wheralternative forum “does not permit
litigation of the subject matter of the disputer’where it is unclear whether the alternative
forum will even hear the case. See id. at 252Pn102 S.Ct. 252. El-Fadl also noted that
an alternate forum is inadequate if it does noinielitigation of the subject matter of the
dispute, 75 F.3d at 677, and concluded that Joaddaiv constituted an “absolute
prohibition” to the plaintiff's bringing suit in ddan, id. at 678.



10. A public interest of this sort is considegabtoader than the colloquial understanding
of the word “convenient,” which may be one reasdtythe phrase forum non conveniens is
best rendered in Latin.

11.  Judge Lynch's well argued dissent meritdef besponse. First, he points out that
Article V of the Panama Convention “was intendedniake[] it clear that once the

procedural requirements for enforcement are metther grounds except those included in
[Article V] may be invoked as a defense.” Dissegiop. at 396 (internal quotation marks
omitted). However, we are not invoking FNC aslafense.” Although the result of an
FNC dismissal is undoubtedly a declination to ad@plaintiff the relief sought, such a
dismissal is not the assertion of a defense omiréts. It simply denies relief here, leaving
a plaintiff free to seek enforcement of an awasdehere. There has been no refusal to
recognize the Award.Second, he cautions that cetidald be wary of using FNC to refer
enforcement plaintiffs “back to the very courtsytis®ught to avoid.” Id. at 402. Although
the parties' contract permitted arbitration andteation occurred, what the parties agreed to
was “to subject themselves to the competence aludges and Courts of the City of Lima or
the Arbitration Proceedings, as applicable.” Mwmer, after the Award was issued, the
parties litigated in the Court of Appeals in Linmetissue of whether the arbitration was a
“national arbitration” involving only domestic pa$, an issue on which Figueiredo
prevailed.Third, he says we have concluded thathitez-percent cap “should apply” to
enforcement of the Award. Id. at 403 (emphasisriginal). That overstates our view.

As the dissent recognizes, we have disclaimed rgakiry determination as to exactly how
the three percent cap operates. Indeed, Figweinststs that there are reasons why the cap
will not be applied to the payment of whatever jondpt it ultimately obtains. We
determine only that the existence of a statutegdesi to protect the rate of payment of funds
of a sovereign state is a public interest factat tiecisively tips the FNC balance in a case
where the parties and the underlying dispute haveonnection at all to this country.Fourth,
he contends that Peru is not an adequate forunubed¢agueiredo “comes to us with the
specific and narrow intent of enforcing its arddiwma award against Peru's assets in the
United States.” Id. at 405 But Figueiredo's intentollect the Award out of assets in this
country is merely the reason it sued hat&annot also be the reason why it is entitleddo
so, at least when Peru's assets are located ideguate forum elsewhere.Fifth, he appears to
describe the Court's ruling as if it were a disagrent with the District Court's exercise of
discretion in weighing the FNC factors. In fage consider the District Court to have
committed legal errors both in deeming a Peruvaaiarh inadequate and in declining to
consider the three-percent cap to be a public factthe FNC balance.Sixth, he suggests that
an FNC dismissal, which might result in having paytof the award subject to the three
percent cap if Figueiredo seeks to enforce the AwaPeru, amounts to “sleight of hand,”
id. at 403, because a statute that does not appéyds a matter of choice of laws would
apply in Peru. But there is nothing magical abbat tonsequence, should it occiirwould

be a routine consequence of any FNC dismissal. endler a suit is dismissed on FNC
grounds in country A, where Country B's procedstatute, like a limitation on the rate of
payment of a judgment, does not apply, and theisudfiled in country B, the procedural
statute of country B applies. Foreign procedurkds normally do not apply in domestic
lawsuits and normally do apply in the forum of tbeeign state.Finally, Judge Lynch points
out the absence of authority for the propositiaat the three percent cap is a public interest
factor in the FNC balance. Since we are awaredgdrior litigation in which anyone has
asserted that the three percent cap or any sistdsute limiting the rate of payment of a
sovereign's funds is a public interest factor mmEANC balance, it is not surprising that no



court has ruled on the issue—either way. Evesyadas to arise somewhere for the first
time.

12. The Supreme Court has explicitly left opemdluestion of whether a court dismissing
on the ground of FNC without ruling on subject raajtirisdiction may condition the
dismissal on waiver of jurisdictional and limitat®defenses in the foreign forum. See
Sinochem, 549 U.S. at 435, 127 S.Ct. 1184. \antihoritatively advised that this practice
is impermissible, we will continue to approve sudivers, see Calavo Growers of
California v. Generali Belgium, 632 F.2d 963, 968186 (2d Cir.1980) (remanding FNC
dismissal to be conditioned on willingness of fgrecourt to hear case and consent of
defendants to submit to foreign court's jurisdicjioSchertenleib v. Traum, 589 F.2d 1156,
1163 (2d Cir.1978) (FNC dismissal conditioned onsamt to jurisdiction in foreign forum);
cf. Bank of Credit and Commerce International (Qees) Ltd. v. State Bank of Pakistan,
273 F.3d 241, 247 (2d Cir.2001) (recommending dardito deal with the potentially
serious problem of congestion and delay in [alt&rf@um's] courts”).

1. Inits current form, Article V of the New YofBonvention provides that “[r]ecognition
and enforcement of the award may be refused, attiiest of the party against whom it is
invoked, only if that party furnishes to the conggtauthority where the recognition and
enforcement is sought, proof” of one of seven dmadly enumerated defects. New York
Convention art. V, June 10, 1958, 21 U.S.T. 258D, 3.N.T.S. 3 (emphasis added).

2.  The Convention for the Unification of Cert&tnles Relating to International
Transportation by Air or “Warsaw Convention” is ffaultilateral treaty that regulates, inter
alia, liability for international air carriers.” \&ro Belgium Ins. v. American Airlines, Inc.,
423 F.3d 73, 75 n. 2 (2d Cir.2005ee Convention for the Unification of Certain Rules
Relating to International Transportation by Air,tOr2, 1929, 49 Stat. 3000 (1934), 137
L.N.T.S. 11.

3.  This draft of the Restatement achieved fipgiraval by the Council of the American
Law Institute (“ALI") in December 2010 and thus abitutes the most current iteration of the
Institute's official position. At any rate, | leeseek to invoke not so much the prestige of the
ALl as the cogency of the analysis set forth byRiegorters in support of their position.

4.  The government's brief and some of the seagriidarature refer to the case as “Monde
Re,” the short name that Monegasque used for idselhg the litigation in our Court. See
generally Monegasque, 311 F.3d 488 (referring ¢éocthmpany as “Monde Re").

5. If we were to conclude that the district cquuaperly declined to dismiss the case, we
would be required to determine whether it erredancluding that the Program's liability on
the arbitration award could be imputed to the Répub Because the majority's resolution of
the case does not require it to reach this quedtiexpress no view on the merits of it.

6. The majority notes that the contract betwéenparties did not completely foreclose
resort to the Peruvian courts. Majority Op., att894 n. 12. True, but hardly relevant.
Figueiredo bargained for and received the righiesmrt to arbitration and chose to exercise
that right, thus channeling this dispute to anteatbon panel in preference to the courts of
Peru.



7. The draft Restatement supports that view dls werecognizing the possibility of
forum non conveniens dismissals in suits to enfortarnational arbitration awards that are
not subject to the Conventions, the Restatememsttie position that even in that context,
forum non conveniens motions should “rarely be tgari Restatement (Third) of the U.S.
Law of International Commercial Arbitration (Couhbiraft No. 2, Sept. 27, 2010) § 5-
21(b), Reporters' Note (b), at 246.

8.  Atthe risk of seeming not to appreciate thg lumor of the Court's footnote, see
Majority Op., ante at 392 n. 10, | would point ¢t denominating a doctrine in Latin
should not obscure its meaninigrum non conveniens means “inconvenient forumyepu
and simple. And, as discussed below, whethetitteas stated in Latin or in English, the
guestions asked under the doctrine are indeed thaggested by the name.

9.  Although the majority plumbs the record in Mgasque in an effort to support its
assertion that the plaintiffs in that case likewsseight to collect against specific U.S.-based
assets, it ultimately can muster nothing more #@aculation based on a statement in the
district court's opinion that is at best ambiguouSee Majority Op., ante at 390 n. 8. Even if
the majority were correct, however, that the Mosega plaintiffs sought to collect against
identified assets, that would not establish thatgarties actually litigated whether the
presence of those assets supported a presumpfiawoinof a U.S.-forum and whether their
absence from the Ukraine rendered that forum asteiaate alternative. Indeed, the
cursory discussion of this issue in our opinior B®negasque, 311 F.3d at 497, suggests
that they did not.

10.  Although the majority suggests that Monegadugld otherwise, | question whether
the issue was presented to the Monegasque catisiform.  Our opinion discusses and
rejects two specific objections to the Ukraine'sqhcy as an alternative forurithe

general corruption in the body politic of that oati’ 311 F.3d at 499, and the “contention
that a Ukrainian forum [was] not an adequate fosimply because a state-owned enterprise
of Ukraine [was] involved” in the litigation, id. There is no indication at all that
Monegasque made the argument that Figueiredo dwes-hat the inability of courts other
than our own to attach specific assets held irihiéed States renders any alternative forum
inadequate. Indeed, as noted above, note 4, tmedhsque court's assertions that
Monegasque's motivation for choosing a U.S. foruas tmot apparent” and that its only
connection to the United States was “the jurisdicprovided by the [New York]
Convention,” id., strongly suggest that this argnineas not presented.

11. The majority's position seems to suggestdhbt Peru is an appropriate forum, since
only in Peru is it certain that the three-percexg will be applied. But, of course, the only
issue in a forum non conveniens determination istiér this forum is inappropriate.
Nothing in the Court's judgment prevents Figueireedm seeking enforcement of its award
in another state that is a signatory to the Paramew York Convention in which Peru has
sufficient assets to satisfy the judgment. Suplriadiction, if one exists, may not
recognize the doctrine of forum non conveniendlabamay find application of such a
doctrine inconsistent with the Conventions. Itymeell be, therefore, that Figueiredo has a
number of alternative fora that may, in a cert@nse, be adequate fora in which to achieve
its goal.Moreover, the majority opinion does nodi@s$s whether Figueiredo could reduce its
arbitration award to a judicial judgment in the dewf another signatory country and then
return to the United States to attach Peruviantass&ince the Conventions equate the
enforcement of international arbitral awards with enforcement of foreign judicial



judgments, see Panama Convention art. 4 (“An afld&cision or award that is not
appealable under the applicable law or procedutasrshall have the force of a final judicial
judgment.”), the majority's analysis would seensuggest that American courts would find it
equally “inconvenient” for a party to seek enforesof a foreign judicial judgment against
the U.S. assets of a foreign government entity edmrthe foreign state's laws would limit
the equivalent remedy in the courts of that countrlyfind it difficult to believe, however

that this Court would countenance—Iet alone reguitee dismissal of an action to enforce a
foreign court's judgment against a judgment debtdrS. assets on the ground that it would
be more “convenient” for the judgment creditor totng an action in a foreign court because

the judgment debtor is a state agency that woulthdre able to limit enforcement there
under domestic law.

JON O. NEWMAN, Circuit Judge:

Judge LYNCH dissents with a separate opinion.



