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IN THE UNITED STATES DISTRICT COURT FOR THE SOUTHBERDISTRICT OF
TEXAS HOUSTON DIVISION

May 14, 2010

ERES, N.V., PLAINTIFF,

V.

CITGO ASPHALT REFINING, ET AL., DEFENDANTS.
CITGO PETROLEUM CORP., ET AL., PLAINTIFF,

V.

NUSTAR ASPHALT REFINING, LLC, ET AL., DEFENDANTS.

The opinion of the court was delivered by: Ewingrni&ia, Jr. United States District Judge
MEMORANDUM AND ORDER

Pending are Plaintiff Eres's Motion to Compel Def@mis to Arbitrate the Claims Under the
COA and Memorandum of Law in Support of Motion (Dotent No. 84), the Nustar Parties
Consolidated Motion for Summary Judgment and Bne&upport (Document No. 88), and
Defendants/Cross-Plaintiffs Citgo Petroleum Corpores and Citgo Asphalt Refining
Company's Motion for Partial Summary Judgment (Doent No. 98). After carefully
considering the motions, responses, and the appdi¢aw, the Court concludes as
follows.*fnl

l. Background

This commercial dispute centers on whether a contrfaaffreightment was assigned and
assumed as part of the sale of substantially all@drporation's assets. Pursuant to a
November 2004 Tanker Voyage Charter Party (alsd@oatract of Affreightment” or
"COA"), Citgo Asphalt Refining Co. ("CARCQO"), a ssildiary of Citgo Petroleum
Corporation ("Citgo," and together, the "Citgo Reg't), was to utilize vessels from Eres,
N.V. ("Eres") for a period of seven years, begignimanuary 1, 2005, for shipment from
Venezuela of at least three million barrels of adphnnually.*fn2 Citgo guaranteed
CARCO's performance under the COA.*fn3 Both pantiesormed under the contract
without incident for three years.

In 2007, CARCO contracted to sell all of its assatsluding the COA--to NuStar Asphalt
Refining, LLC ("NuStar Asphalt”). CARCO and NuS#ssphalt executed a Sale and
Purchase Agreement (the "SPA") on November 5, 2804 closed the deal in March 2008,
after twice amending the SPA.*fn4 Although the terof the COA did not require Eres's
consent for assignment,*fn5 CARCO on November 2072 sought Eres's "consent to
assign the [COA] to [NuStar Asphalt] as part of saée and purchase transaction."*fn6



CARCO's consent letter to Eres stated that "[ujpssignment, [NuStar Asphalt] will
succeed to all of CARCO's liabilities and obligasaunder the [COA]."*fn7 Eres responded
that it would sign the consent letter if NuStar EyyelL.P ("NuStar Energy"), NuStar Asphalt's
parent company, guaranteed NuStar Asphalt's peaiocenunder the COA.*fn8 NuStar
Energy prepared a draft parent guaranty (the "NuStargy Guaranty"), which it sent to
Eres on December 27, 2007.*fn9 Shortly thereaitevas determined that NuStar Marketing,
LLC ("NuStar Marketing") was actually the entityteémded to take over the COA; CARCO
sent a new consent letter, and NuStar Energy adjuke draft guaranty to guarantee NuStar
Marketing's performance.*fn10 The parties exchargedries of emails altering the
guaranty's language through early February 20081*fout never actually signed and
delivered a guaranty or a signed consent. Afterrthér series of emails regarding
"finaliz[ing] the paperwork” and coordinating sclugs, Eres and NuStar Energy ultimately
agreed to meet on April 22, 2008 to sign and exgldhe consent (by Eres) and guaranty
(by NuStar Energy).*fn12 Those documents were neigred and exchanged.

In the meantime, on March 20, 2008, NuStar Aspdnradt CARCO closed on the SPA.*fn13
The same day, CARCO and NuStar Asphalt, and N\Baaketing (NuStar Asphalt and
NuStar Marketing are hereinafter referred to coNety as the "NuStar Parties")*fn14
entered into an Assignment and Assumption Agreeitieat'Assignment Agreement”),
which was "made subject to the terms and condittmmained in the Purchase
Agreement."*fn15 Under this agreement, CARCO agresdf the closing date, to "assign([],
convey[], and transfer[] unto NuStar Marketing, raght, title and interest" in a series of
contracts attached to the Assignment Agreemenkh®biE A, which includes the COA.*fn16
NuStar Marketing "assume[d] and agree[d] to payfopm, observe and discharge, fully and
timely, all of [CARCO's] guarantees, undertaking®mises, rights, covenants and
obligations under"” the same contracts.*fn17 Alsavarch 20, 2008, NuStar Asphalt
guaranteed NuStar Marketing's performance of tiheemgents it assumed under the
Assignment Agreement.*fn18

Neither the Citgo Parties nor the NuStar Partie lpgerformed under the COA since the
closing, and Eres considers the COA repudiated Asigust 2008.*fn19 Eres asserts it has
sustained damages of approximately $121 millior2®fiThe NuStar Parties assert that
CARCO never actually assigned the COA to NuStarkelizmg, and that none of the NuStar
Parties assumed the COA; therefore, they seeklardeary judgment that none of the
NuStar Parties has any obligations to Eres undeCthA, SPA, Assignment Agreement or
NuStar Asphalt's Guaranty.*fn21

The Citgo Parties, on the other hand, assert ieaCOA was not only assigned and assumed,
but also that Eres consented to CARCO's releasetiie COA. They request partial

summary judgment: (1) that NuStar Asphalt is iralsteof the SPA for failure to defend and
indemnify; (2) that NuStar Marketing breached tresi@nment Agreement by failing to
perform its obligations under the COA; and (3) tNaStar Asphalt breached its guaranty of
NuStar Marketing's performance of the COA. The €grties also seek declaratory
judgment: (1) that assignment of the COA underSR& and Assignment Agreement was
proper; (2) that NuStar Asphalt owes the CitgoiBar duty to defend against, and

indemnity for damages arising out of, Eres's clabomshe COA; and (3) that Eres consented
to its release from the COA, and thus the Citgdi®aare not bound to arbitrate.*fn22



Eres asks the Court to retain jurisdiction overdage and compel arbitration with both
parties under the COA, asserting that the NuStereBaare bound by assumption and that it
never consented to a novation releasing CARCO trenCOA.*fn23

[I. Summary Judgment Standard

Rule 56(c) provides that summary judgment "shogddndered if the pleadings, the
discovery and disclosure materials on file, and &ffigavits show that there is no genuine
issue as to any material fact and that the moaniitled to judgment as a matter of law."”
FED. R. CIV. P. 56(c). The moving party must "derstoaite the absence of a genuine issue
of material fact." Celotex Corp. v. Catrett, 10662548, 2553 (1986).

Once the movant carries this burden, the burddtsgbithe non-movant to show that
summary judgment should not be granted. Morrisaxd World Wide Moving, Inc., 144
F.3d 377, 380 (5th Cir. 1998). A party opposingeperly supported motion for summary
judgment may not rest upon mere allegations oradem a pleading, and unsubstantiated
assertions that a fact issue exists will not saffld. “[T]he nonmoving party must set forth
specific facts showing the existence of a 'genugsele concerning every essential
component of its case."” Id.

In considering a motion for summary judgment, theritt court must view the evidence
"through the prism of the substantive evidentianyden." Anderson v. Liberty Lobby, Inc.,
106 S.Ct. 2505, 2513 (1986). All justifiable infeoes to be drawn from the underlying facts
must be viewed in the light most favorable to tbemoving party. Matsushita Elec. Indus.
Co. v. Zenith Radio Corp., 106 S.Ct. 1348, 135@6)9"If the record, viewed in this light,
could not lead a rational trier of fact to find'r fitne non-movant, then summary judgment is
proper. Kelley v. Price-Macemon, Inc., 992 F.2d841413 (5th Cir. 1993). On the other
hand, if "the factfinder could reasonably find thgd non-movant's] favor, then summary
judgment is improper.” Id. Even if the standardfafe 56 are met, a court has discretion to
deny a motion for summary judgment if it believieatt"the better course would be to
proceed to a full trial." Anderson, 106 S.Ct. a1 25

[ll. Motion to Compel Arbitration
A. Agreement to Arbitrate

Eres moves to compel arbitration under the COActviprovides, "Any and all disputes
arising out of or relating to this Contract of wdadver nature shall be arbitrated in the City
of New York...."*fn24 The Convention on the Recdgm and Enforcement of Foreign
Arbitral Awards (the "Convention"), implemented%t).S.C. 88 201-208, governs
enforcement of the COA's arbitration clause. SEeRC. 88 2, 202 (arbitration agreements,
including those in maritime contracts, subject tm@ntion). The Convention further
incorporates the provisions of the Federal ArbibratAct (the "FAA™), 9 U.S.C. § 1 et seq.,

to the extent such provisions are "not in confligith the Convention. Id. 8 208. Whether the
Convention requires compelling arbitration is anitied inquiry” that should be answered in
the affirmative if four conditions are fulfilled1 there is a written agreement to arbitrate the
matter; (2) the agreement provides for arbitraiitoa Convention signatory nation; (3) the
agreement arises out of a commercial legal relahigm and (4) a party to the agreement is
not an American citizen. Freudensprung v. Offshiaehnical Servs., Inc., 379 F.3d 327,



339 (5th Cir. 2004). Only if the court "finds thithe said agreement is null and void,
inoperative or incapable of being performed"” shauftbt compel arbitration upon

fulfillment of these conditions. Id. (quoting Seddac. v. Petroleos Mexicanos Mexican Nat'l
Oil Co., 767 F.2d 1140, 1146 (5th Cir. 1985)).

The sole dispute on compelling arbitration is wieetine NuStar Parties, the Citgo Parties, or
both, are bound to the COA's arbitration provisitm®5 "In order to be subject to arbitral
jurisdiction, a party must generally be a signatorg contract containing an arbitration
clause." Bridas S.A.P.I.C. v. Gov't of Turkmenistaa5 F.3d 347, 353 (5th Cir. 2003)
(citations omitted). CARCO and Citgo, as the orajjisignatory and guarantor to the COA,
respectively, are bound to arbitrate unless thexrg amnovation of the COA by which NuStar
Asphalt and/or NuStar Marketing were substituteddRCO. The NuStar Parties are
similarly bound if they assumed the COA. See Bri@d% F.3d at 356 (including assumption
among the theories recognized for binding a nordayy to an arbitration agreement). Thus,
determination of the proper parties to arbitratimaer the COA necessarily depends upon:
(1) interpretation of the SPA to determine whetiey or all of the NuStar Parties assumed
the COA, and (2) upon whether the parties consewotachovation of the COA, and if so,
which parties remain bound by the COA.

B. Assignment and Assumption of the COA in the ASsde

The COA, which is governed by United States magtlaw (and by New York law when the
maritime law "has not addressed a particular i93tr26 does not itself require Eres's
consent to be assigned or assumed by another peutigr general principles of contract law,
which are often used to interpret maritime consaatparty to the COA was thus able freely
to assign its rights in the contract and a thindypeoncomitantly could assume the duties of a
party to the contract, without Eres's consent.l8agne Overseas Servs., Inc. v. Crossocean
Shipping Co., Inc., 791 F.2d 1227, 1234 (5th C#884) (applying "general rules of contract
law" to maritime contract); RESTATEMENT (SECOND) @ONTRACTS 88 317-18
(general contract law permits free assignmentghfts and assumption of duties unless
otherwise agreed, contrary to public policy, oralwing personal services or the "exercise of
personal skill or discretion”). The same resute&ched under New York law. See Pravin
Banker Assocs. v. Banco Popular Del Peru, 109 8584 856 (2d Cir. 1997) ("Under New
York law, only express limitations on assignabibliye enforceable.” (emphasis in original)).

The NuStar Parties, however, contend that the $B&pendently requires that Eres's consent
be obtained as a precondition to CARCQO's assignaraior the NuStar Parties' assumption
of the COA.

1. Legal Standards

The SPA states that it "shall be construed (botio aglidity and performance), interpreted
and enforced in accordance with, and governedneyl &aws of the State of Texas, without
regard to the conflict of laws principles of Tex&n27 The Assignment Agreement
incorporates the SPA by reference.*fn28

Texas courts construe contracts to give effectte true intentions of the parties as
expressed in the instrument.” J.M. Davidson, IndVebster, 128 S.W.3d 223, 229 (Tex.
2003). Contract terms are given "their plain ardira@ary meaning unless the instrument
indicates the parties intended a different meahiDgnegy Midstream Servs., Ltd. P'ship v.



Apache Corp., 294 S.W.3d 164, 168 (Tex. 2009). Gduaterpret multiple documents
relating to a single transaction together, see Wantth Indep. Sch. Dist. v. City of Fort
Worth, 22 S.W.3d 831, 840 (Tex. 2000), and enshaedll provisions are given effect, and
none rendered meaningless. Cedyco Corp. v. Petsi@nergy, LLC, 497 F.3d 485, 490
(5th Cir. 2007). If the contract is subject to taromore reasonable interpretations, it is
ambiguous, which creates a fact issue on the pantitent. Columbia Gas Transmission
Corp. v. New Ulm Gas, Ltd., 940 S.W.2d 587, 58X(T996). However, a contract term is
not ambiguous merely because the parties offedictng interpretations. Id. "Determining
whether a contract is unambiguous and interpretmgnambiguous contract are questions of
law." Cedyco, 497 F.3d at 490 (citing Heritage Rig. v. NationsBank, 939 S.W.2d 118,
121 (Tex. 1996)). The SPA and Assignment Agreeraentinambiguous and are therefore
subject to being construed as a matter of law.*fn29

While assignment of a contract transfers the assigmnights to the assignee, the assignee is
not bound to perform the obligations of the cortttadess the assignee expressly or
impliedly assumes them. Jones v. Cooper Indus., %38 S.W.2d 118, 124 (Tex. App.--
Houston [14th Dist.] 1996, writ denied).

2. Assignment and Assumption of the COA

The SPA includes a number of schedules incorpoiaguhrt of the Agreement itself.
Among the schedules are the following:

Schedule 3.8(a), Seller Disclosure Schedule of M&t€ontracts;

Schedule 3.22, Seller Disclosure Schedule of Assiudentracts;

Schedule 2.4(a), Seller Third-Party Consents arnti@izations, listing contracts;

Schedule 8.3(g), Necessary Third-Party Consentiatitbrizations, listing contracts.
Schedule 3.8(a) contained CARCO's disclosure tot&uSsphalt of all material contracts to
which CARCO was a party pertinent to the transactiontemplated by the SPA. The COA

was listed as one of those contracts.

Schedule 3.22 of the SPA listed all "Assumed Catdraand the COA was on the list. The
term "Assumed Contracts” was defined in Sectiofal(8, as follows:

[NuStar Asphalt] shall assume and agree to payoperand discharge, and indemnify,
defend and hold [CARCO], the Partners and theiiliatés harmless from... all Obligations
of [CARCO)] under (x) all Contracts to which [CARC@]a party as of [closing] to the
extent relating to the Business or the Transfefreskts (collectively, the "Assumed
Contracts")....



CARCO was a party to the COA at the time of ClogiMarch 20, 2008), and the COA,
being a contract pertaining to the shipment of akptid relate to CARCO's asphalt refining
business and its sale of those assets. Thus, Na§phalt bound itself expressly to assume
CARCO's obligations under the COA. AccordinglyCdbsing on March 20, 2008, CARCO,
NuStar Asphalt, and NuStar Marketing executed asighsnent and Assumption Agreement,
in which CARCO at paragraph 1.(ii) expressly asstyrconveyed, and transferred to NuStar
Marketing, all right, title and interest in the Assed Obligations under the NuStar
Marketing Assumed Contracts, and NuStar Marketerghy assumes and agrees to pay,
perform, observe and discharge, fully and timellypAssignor's guarantees, undertakings,
promises, rights, covenants and obligations unaehn #ssumed Obligations.

Also at Closing, NuStar Asphalt executed and detitdo CARCO a separate Guaranty
Agreement, in which NuStar Asphalt: unconditionajlyarantee[d]... to [CARCO], its
successors and assigns the due performance ddfligihtoons, and the prompt payment in full
of all amounts, which are now or may hereafter beedue and owing when due, by NuStar
Marketing... pursuant to the terms of the Agreement

The "Agreements,"” on Exhibit A to the Guarantytddsonly the COA. It was therefore a
singular document specifically delivered to CARCQQ@lasing by NuStar Asphalt in which
NuStar Asphalt expressly guaranteed NuStar Margstiperformance of all of CARCO's
obligations under the COA. The Guaranty itselfngjualified, without reservation or
condition. On the face of these documents, NuStnkbting and NuStar Asphalt plainly
assumed performance of CARCO's obligations unadeC@A, and therefore they are both
bound by its arbitration clause.

NuStar points out, however, that the AssignmentAsglimption Agreement delivered to
CARCO at Closing was by its own terms "made sulifethe terms and conditions contained
in the [SPA]." Turning to the SPA, NuStar arguest tla condition precedent on the
assignment of contracts such as the COA [was aljnexdjthird-party consent." Because Eres
never consented to CARCO's assignment of the CQMutstar, Nustar argues, the COA was
not an "Assumed Contract" assigned and transfeoréiiStar by the Assignment and
Assumption Agreement. This argument requires aéuréxamination of the terms of the
SPA, and its references to third-party consents.

Schedule 2.4(a), entitled "Seller-Third Party Certsend Authorizations," lists a large
number of contracts, including the COA. ScheduB{d), entitled "Necessary Third-Party
Consents and Authorizations” (emphasis added)sigaet of the contracts listed on
Schedule 2.4(a). After the Second Amendment t&#P@ was agreed, and at the time of
Closing, the COA was not listed on Schedule 8.3{g) remained listed on Schedule 2.4(a).

Article VIII of the SPA, entitled "Closing Conditins," expressly sets forth the conditions
precedent to the Closing of the transaction, allbich are waivable by the party for whose
benefit the Closing condition exists. Under Sec8d entitled "Additional Conditions to
Buyer's Obligations," it is provided that the BugdNuStar Asphalt's) obligation to close
"shall be subject to the satisfaction at or prttte Closing of the following conditions, any
or all of which may be waived by Buyer, in wholeiopart, to the extent permitted by
applicable law:



(9) All third party consents and authorizationsglison Schedule 8.3(g) shall have been
obtained in a form reasonably satisfactory to Buayet, to the extent relating to Real
Property, recordable in the applicable real propextords.

As observed above, Schedule 8.3(g) was amendedtpri@losing so as to delete the COA,
and therefore, the COA was not listed as a contoawhich a third-party consent from
CARCO was required as an expressed preconditiblu&tar Asphalt closing its obligations
to effect the transactions contemplated by the SPA.

In contrast, Article V of the SPA sets out the Btesing Covenants of the parties. In Section
5.2(b) thereof specific reference is made to Sclee?l4(a), which helps to explain the
purpose of that list:

Seller and Buyer shall each timely give or caudeetgiven all notices to third Persons and
use commercially reasonable efforts to obtain hitd-Party Consents and Authorizations (i)
set forth on Schedule 2.4(a) and Schedule 2.4¢gpplicable, or (ii) required under any
Assumed Contract in connection with the consummatiche transactions contemplated
hereby.

Moreover, Section 2.4 of the SPA, entitled "Deliesrat the Closing," states that Seller shall
deliver, or cause to be delivered, to Buyer atGhesing, a number of items, including,

(v) a copy of each Third-Party Consent and Auttaiian set forth on Schedule 2.4(a) for
which consent has been obtained:;

(vi) a copy of each Third-Party Consent and Autkation set forth on Schedule 8.3(g).

Again, the difference between the two Schedulesasifest, with CARCO being obligated

to deliver to NuStar Third-Party Consents for eatthe Contracts listed on Schedule 8.3(9g),
the "Required" Consents, but being obligated tovdeto NuStar only those Third-Party
Consents that "[have] been obtained" for the catgriésted on Schedule 2.4(a).

The COA itself did not require by its terms the semt of Eres in order for CARCO to assign
it and for Nustar to assume its obligations. Lik&syino language in the SPA expressly
required Eres's consent as a pre-condition to CAR@ssignment of the COA to NuStar.
What was required, however, was for both CARCOIdn8tar to "use commercially
reasonable efforts to obtain Third-Party ConsentsAuthorizations (i) set forth on Schedule
2.4(a)...." In light of the foregoing, it makes serthat Schedule 2.4(a)(v) provides for
delivery at closing of the Third-Party Consentd feeth on Schedule 2.4(a) for which
consent has been obtained.” (Emphasis added.jimhsway alters NuStar Asphalt's
obligation under Section 2.4(a)(i) to assume athef"Assumed Contracts."

The NuStar Parties argue, however, that the sesemignce in Section 7.5 of the SPA, when
read together with Schedule 2.4(a), required a-@osing consent from Eres as a
precondition to the NuStar Parties' assumptiomnef@OA. Section 7.5 is a part of Article

VII of the SPA, entitled "Post-Closing Covenant&thiong other items, it deals with



insurance, prorations, deposits and taxes, aceessadrds, etc. It is in this context that
Section 7.5 is included, as follows:

Section 7.5 Third-Party Consents or Authorizatibios Obtained as of Closing. Subject to
and without limiting the provisions of Section &3(this Agreement shall not constitute an
agreement to assign or assume any Contract or Agdtion if an attempted assignment
thereof, without a required Third-Party Consenfathorization that has not been obtained
as of the Closing, would constitute a breach oeotilontravention of the rights of such third
party, would be ineffective with respect to anytpao an agreement concerning such
Contract or Authorization, or would violate or otese is not permitted by applicable Law.
If any transfer or assignment by Seller to, or assumption by Buyer of, any interest in, or
Assumed Obligations under, any Contract or Auttatiin requires any Third-Party Consent
or Authorization, then no such assignment or assiemghall be made without such Third-
Party Consent or Authorization being obtained. Nibtstanding the foregoing, upon the
receipt of any such Third-Party Consent or Authatian after the Effective Time, any such
Contract or Authorization shall be assigned to Bayel Buyer shall assume same as and to
the extent provided herein.

(a) If any such Third-Party Consent or Authorizatie not obtained prior to the Closing
Date, then: (i) after Closing, Seller and Buyerlist@operate to procure the transfer of any
Contracts or Authorizations not transferred to BugteClosing (including cooperating in
obtaining required Third-Party Consents or Authatians and sharing equally the economic
cost required to obtain the pertinent consent, igexi/that to the extent any costs or
obligations required by third parties to obtaintsitird Party Consents or Authorizations
are attributable to the acts or omissions of Selteany of its Affiliates prior to the Closing
(other than as a result of the act of solicitinghstihird Party Consent or Authorization),
Seller shall solely pay or satisfy such costs digabions, as the case may be)), (ii) Seller and
Buyer shall cooperate (each at its own expensajyiawful and reasonable arrangement
reasonably proposed by Buyer or Seller under wBicyer shall obtain to the extent
practicable the economic Claims, rights and bemefitder the Contract or Authorization with
respect to which the Third-Party Consent or Autkation has not been obtained in
accordance with this Agreement, and (iii) Sellealsimdemnify Buyer to the extent Buyer is
unable to conduct the Business in all materialeetgpin the manner in which it was
conducted immediately prior to the Closing Date.

(Emphasis added to second sentence.)

The NuStar Parties assert that the second senbétioe first paragraph implicitly refers to
Schedule 2.4(a), where the COA is listed. Theyeamthat the SPA requires a third party
consent (as distinguished from such a requiremengtmade in the contract that is to be
assigned/assumed) and therefore that the assigsfassumptions of the contracts on
Schedule 2.4(a) cannot be made without obtainingddParty Consents. As applied to the
COA, therefore, the NuStar Parties assert that@ect5, read in conjunction with the
definition of "Third-Party Consent" in Section 1cteates an additional condition precedent
to assignment and assumption of the COA: namedy,Ehes must consent to the assignment
and assumption regardless of the fact that there such requirement in the COA itself, and
regardless of the fact that the COA was not listea "Necessary Third Party Consent" on
Schedule 8.3(g).



"Texas does not generally favor reading conditim@esedent into contracts...." Cedyco Corp.
v. PetroQuest Energy, LLC, 497 F.3d 485, 488 (5thZD07) (citing Sirtex Oil Indus. v.
Erigan, 403 S.W.2d 784, 787 (Tex. 1966)). Sectidnekpressly lists the conditions to which
the parties intended to subject assignment andraggan, all of which are tied to the actual
requirements of the underlying contracts or thppligable law. It does not mention Schedule
2.4(a) (although it expressly is made subject toeBale 8.3(g)). Implying this unstated but
important additional condition on assignment argliagption without any clear reference is
not warranted from a plain reading of Section @dpecially given the fact that the SPA is a
highly detailed and specific 67-page contract, wiimerous additional schedules, to effect a
$450 million complex transaction.

Read as a whole, Section 7.5 deals with third paohsents that are not obtained before
closing, but without limiting NuStar Asphalt's rigio receive the required third-party
consents on Schedule 8.3(g). Essentially, thegzadisavow any intent to assign or assume a
contract without a third party consent if such wbuhder the terms of that contract vitiate
the contract, render it ineffective, or violate kggble law, and in the second sentence they
agree to make no assignment or assumption of @aerest in any contract that "requires”
third-party consent or authorization. They agrestjotosing to cooperate to obtain consents
not obtained before closing, to share the costlkofg so, and to assign to NuStar Asphalt
the consents that are received post-closing. M@&meaevhere consents required by the
contracts cannot be obtained, the parties agreedperate to obtain "to the extent
practicable the economic Claims, rights and besefitder the Contract or Authorization™
with respect to which the third party consent adhauzation has not been obtained, and
finally, CARCO agrees to indemnify NuStar Asphalthe extent that NuStar Asphalt "is
unable to conduct the Business in all materialeetgpin the manner in which it was
conducted" immediately before closing. In shorgt®a 7.5 cannot fairly be read to imply
that the assignment/assumption of the COA, whigired no consent by Eres, should
nonetheless be understood to require Eres's cobgeaason of Schedule 2.4(a) and,
therefore, to conclude that the COA was not assignyeCARCO and assumed by the NuStar
Parties. Accordingly, the NuStar Parties effecthadsumed CARCO's obligations under the
COA, and they are therefore bound to its arbitratiause.

C. Novation

Notwithstanding CARCO's assignment and the NuSaatidd' assumption of the COA,
CARCO remains liable for performance of the COAassl CARCO (and consequently
Citgo, its guarantor) was "expressly or impliedeased by the other party to the contract."
Seagull Energy E & P, Inc. v. Eland Energy, In€©7 &5.W.3d 342, 347 (Tex. 2006).*fn30
Here, before closing, CARCO sent to Eres a corfeemt requesting Eres's consent to
"assignment” of the COA, which stated that "[u]@@signment, [NuStar Asphalt] will
succeed to all of CARCO's liabilities and obligasaunder the [COA]."*fn31 While it is
undisputed that Eres never signed this or any atbwesent for a third-party to succeed to all
of CARCO's liabilities, a signed writing is gendyaiot required for enforcement of a
novation agreement; it may be inferred "from this @and conduct of the parties and other
facts and circumstances.” Chastain v. Cooper & R2ed S.W.2d 422, 424 (Tex.
1953).*fn32 As the parties asserting novation,Glitgo Parties bear the burden to prove: (1)
a valid, existing contract; (2) an agreement amalhthe parties to accept a new contract; (3)
the extinguishment of the old contract; and (4)whlkdity of the novation agreement. CTTI
Priesmeyer, Inc. v. K & O Ltd. P'ship, 164 S.W.3%b 6681 (Tex. App.--Austin 2005, no
pet.) (citing Vickery v. Vickery, 999 S.W.2d 345&(Tex. 1999)). "A new agreement can



establish novation as a matter of law when the sththe evidence is such that reasonable
minds cannot differ as to its effect.” Id. (citi@dpastain, 257 S.W.2d at 424).

Eres would not consent to releasing the Citgo @amiithout receiving a guaranty from the
NuStar Parties' parent company, NuStar Energy.*ffi33s, for the Citgo Parties to show
that Eres released CARCO, they must demonstrat&tka and NuStar Energy agreed to
NuStar Energy's guaranty of NuStar Asphalt's peréoce of the COA, and that Eres was
satisfied that this agreement met its conditioasto make its consent effective. There is no
signed contract in the summary judgment evidenogatming such a guaranty agreement
from NuStar Energy. The uncontroverted summary rjueigt evidence is that Eres and
NuStar Energy or its affiliates exchanged drafta ofritten guaranty, revised each other's
drafts, exchanged emails regarding negotiationthemguaranty, and that both parties
contemplated that a final guaranty agreement waddire the signature of an authorized
officer of NuStar Energy.*fn34 Thus, the questiswihether the NuStar Energy Guaranty
"was accepted and became a binding contract witheusignatures of the parties.” Scaife v.
Associated Air Ctr. Inc., 100 F.3d 406, 410 (5tih. €B96). "When reviewing written
negotiations, the question of whether an offer a@spted and a contract was formed is
primarily a question of law for the court to decldiel. (quoting S & A Marinas, Inc. v.
Leonard Marine Corp., 875 S.W.2d 766, 769 (Tex. Apyustin 1994, writ denied)).
"Contracts require mutual assent to be enforceaBbeylor Univ. v. Sonnichsen, 221 S.W.3d
632, 635 (Tex. 2007). Where the agreement is retitcerriting, as here, assent to the
writing must be manifested; this "commonly consgdtsigning and delivery." Scaife at 410-
11 (quoting Simmons & Simmons Constr. Co. v. R&8&, 8.W.2d 415, 418 (Tex. 1956)).
Regardless of the manner of assent, it must bendeted based on an objective view of what
the parties actually said and did, without congtlen of their subjective intentions. Sadeghi
v. Gang, 270 S.W.3d 773, 776 (Tex. App.--Dallas&0m pet.).

In Scaife, the Fifth Circuit, applying Texas laveléh that a writing intended to govern two
parties' agreement required the parties' signafardermation.

The contract in this case was revised at leasettmees and expressly contained signature
blocks for the parties. All three of the proposgdeaments, entitled "Aircraft Modification
Agreement,"” included the following clause and sigreablocks:

IN WITNESS WHEREOF, the parties have caused thieAgent to be executed by their
duly authorized representative at Dallas, Texagherdate first above written.

SCAIFE FLIGHT OPERATIONS By:

Duly Authorized Representative Date:

ASSOCIATED AIR CENTER, INC.

By:

Roy G. Gilbreath
President

Date:




Id. at 411. The court further noted that depositestimony indicated that one party was to
sign the agreement then send it to the other pairtys representative's signature. 1d. "The
contract was never delivered and neither party sxggred the agreement.” Id.

Here, each of four drafts of the NuStar Energy @uoer contained the same signature block:

This Guaranty is executed by Guarantor's duly ai#ld representative as of the date first
written above.

NUSTAR ENERGY L.P.

By Riverwalk Logistics, L.P., its general partner

By NuStar GP, LLC, its general partner By:

Steven A. Blank

Senior Vice President, Chief Financial Officer drdasurer*fn35

Moreover, when NuStar Energy's representative, Roussell, sent his first draft of the
NuStar Energy Guaranty to Eres, he stated thawiére acceptable to Eres, he would have
the guaranty "executed and returned as soon ab@%$n36 Lut Frederickx of Eres, who
primarily interacted with Russell on the guarantg @onsent, testified in her deposition that
after internal approval of the language of the goyr and consent, she and Russell planned
for the parties' representatives to "meet in otdexxchange the documents instead of
sending them to each other so that we could seenaetithe team with whom we intended to
have a contract for the next three, four years37fiNuStar Energy personnel developed a
schedule for hosting a meeting at its offices wapresentatives from Eres, culminating after
lunch "with Legal to finalize contract assignmetfh38

As in Scaife, a signature block for the signaturBloStar Energy's Senior Vice President,
Chief Financial Officer and Treasurer was "includedthe contract,” and the parties "took
affirmative steps to ensure" that a signed guaramiyld be given in exchange for Eres's
signed consent. Cf. 100 F.3d at 411. "If the pantiegotiating a contract intend that the
contract shall be reduced to writing and signedheyparties,... then either party may
withdraw at any time before the written agreemsmrawn up and signed by both parties.”
Id. (quoting Gasmark, Ltd. v. Kimball Energy Corp68 S.W.2d 925, 929 (Tex. App.--Fort
Worth 1994, no writ)). The uncontroverted summaiygment evidence is that Eres, as a
condition for releasing CARCO from its obligatiomsder the COA, required from NuStar
Energy a duly executed written guaranty in favoEcés of NuStar Marketing's assumed
obligations under the COA, and that such a dulyetexl written guaranty was never
delivered to Eres, and Eres never released CARQ® fine COA. The Citgo Parties
therefore remain bound to the COA, and to its eabdn clause. Accordingly, all parties will
be ordered to arbitration in New York pursuantite €COA, and this action will be stayed
pending its completion. See 9 U.S.C. § 3.

IV. Defense and Indemnity



NuStar Asphalt agreed in the SPA to "indemnify etieff and hold [CARCO], the Partners
and their Affiliates harmless from" contracts toigthCARCO was a party at the time of
closing.*fn39 This includes the COA, which was daftiassigned to and assumed by the
NuStar Parties. Therefore, the Citgo Parties valehtitled to recover from NuStar Asphalt
all losses as defined under the term "Loss" iniBedt.1 of the SPA.

V. Order
It is therefore

ORDERED that Defendants/Cross-Plaintiffs Citgo &letrm Corporation's and Citgo
Asphalt Refining Company's Motion for Partial Sunmyndudgment is GRANTED IN
PART, and it is DECLARED that the Assignment andésption Agreement is a valid and
binding assignment to and assumption by NuStar dtary, LLC of CITGO Asphalt
Refining Company's obligations under the Contra&ftreighment between CARCO and
Eres, and that under the SPA, NuStar Asphalt, Lld.@biigated to defend and indemnify
Citgo Asphalt Refining Company, its Partners arairtAffiliates, for all losses as defined
under the term "Loss" in Section 1.1 of the SPA] tre Motion for Partial Summary
Judgment is otherwise DENIED. It is further

ORDERED that the NuStar Parties' Consolidated Mofos Summary Judgment (Document
No. 88) is DENIED. It is further

ORDERED that Plaintiff Eres's Motion to Compel Dedants to Arbitrate the Claims Under
the COA (Document No. 84) is GRANTED, and it isrgsfere ORDERED that Citgo
Petroleum Corporation, Citgo Asphalt and Refinirgnany, NuStar Asphalt Refining,
LLC, and NuStar Marketing LLC, shall proceed toittion with Eres, N.V. in New York

on Plaintiff Eres, N.V.'s breach of contract actionaccordance with the Tanker Voyage
Charter Party entered into by Eres, N.V. and Cigphalt Refining Company, and assumed
by NuStar Asphalt Refining, LLC and NuStar MarkgtihLC. In light of this impending
arbitration, it is further

ORDERED that all proceedings in this consolidatetiba are STAYED pending the
outcome of the arbitration. Within thirty (30) dagfter a final award in arbitration has been
rendered in the New York arbitration, any partyhis action may move to lift this STAY by
filing a motion accompanied by a copy of this Orded evidence that the New York
arbitration has been concluded.

The Clerk will enter this Order, providing a cortreopy to all counsel of record.

SIGNED in Houston, Texas, on this 14th day of M2310.



