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for the Eastern District of New York (Cogan, J.).

VACATED and REMANDED

part and in part.?t
Appellant Jacob Harlap, proceeding pro se, appeals both thﬁ'

district court’s judgment confirming an arbitration award 1issued

in Israel and the denial of his motion to vacate that award. We

assume the parties’ familiarity with the underlying facts, the
procedural history of the case, and the issues on appeal.

This Court reviews a district court’s decision to confirm an

arbitration award de novo to the extent it turns on legal

questions and for clear error with respect to aﬁy findings of

'fact; .S@e Zeiler v. Deitsch, 500 F.3d 157, 164 (2d Cix. 2007} .

The Convention on the Recognition and EﬁEQKC@mént of Foreign
Arbitral Awards (the "Convention"), as implem@nted at 9 U.S.C.
$ 201 ét Segﬁy'authorizes United States courts to recognize and
enforce non-domestic arbitration awards. S@@.g'U@S,CF $ 203
igramting.@riQinal juriSdicti@n.to district courts over

under the Convention); 9 U.S.C. § 207

proceedings arising

(pr@viding'f@r confirmation of awards). The district court is

regquired to “confirm [such an] award unless it finds one of the

' We alga'demy Schwartzman’s request that Harlap be

required to post a bond pursuant to Federal Rule of Appellate
Procedure 7, and note that such a bond must be sought from
the district court in the first instance.
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1958, 21 U.S.T. 2517, at Art. V).

grounds for refusal or deferral of recognition or enforcement of
the award specified in the said Convention.” 9 U.S.C. & 207.

Article V of the Convention provides seven exclusive grounds

'up@n which courts may refuse to recognize an award. See
Encyclopaedia Universalis S.A. v. Encyclopaedia Britannica, Inc.,

403 F.3d 85, 90 (2d Cir. 2005) (citing Convention on the

Recognition and Enforcement of Foreign Arbitral Awards, June 10,

One of the enumerated grounds

allows non-recognition 1f “recognition or enforcement of the

award would be contrary to public policy of [the country where

recognition or enforcement is sought].” Convention, 21 U.S.T.

2517, atlﬁrtﬁ V(2) (b). As neither party challenges it, we assume

without deciding that the district court correctly presumed that

“[i]t is a fundamental aspect of United States[] policy

concerning arbitration that arbitrators must disclose material

relationships with the parties that could impact their
impartiality.” Schwartzman v. Harlap, No. 08 Civ. 4930, 2009 WL
1009%56.(EwDWN,Y; Apr. 13, 2609} at *2 (citing Commonwealth
Coatings Corp. v. Cont’l Cas. Co., 393 U.S. 145 (1968)).

This Court has “vi@w&d th@ teaching of Commonwealth Coatings

'ﬁragmatic&llyg.@mplﬁying a case-by-case approach in preference to

dogmatic rigidity,” and has “not been quick to set aside the
results of an arbitration because of an arbitrator’s alleged

failure to disclose information.” Matter of Andros Compania
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than after it lost 1its caseg” Id. at ?sz

contract.

lost his ca

Maritimﬁf S.A., 579 F.Z2d 6—9@1g 700 (24 Cir. 1978). Axbitratﬁxg
have an obligation to “disclose dealings of which the parties
cannot reasonably be expected to be'awareyﬁ id. at 700 (guoting
Cook Indus., Inc. v. Cc. Itoh & Co. (Am. ), 449 F.2d 106, 108 (Zd
Cir. 1971)) {int@xﬁal quotation marks omitted), but a party
cannot avoid recognition of an award based on its diSCQV%Ey of a
non—-disclosed r@lati@nship where the paﬁty “could have made such
a review just as easily before or during the arbitration rathex
Here, the district
court did not clearly err in concluding that Harlap should have

known that Rabbi Stern could be employed by Schwartzman to

certify the orchards at the time he entered the sales contract in

2005, since this was specified in one of the terms of that

As the district court concluded, moreover, 1t was

Harlap’s knowledge of the p@t@ntial c@nflict 0f int@zesty not

 whether it had actually materialized, that is significant. At

the time the parties agreed to arbitrate before Rabbi Stern in

September 2006, Harlap knew that Schwartzman could hire Rabbi

‘Stern and, thus, he had the information he needed to investigate

th@ir relationship before or during the arbitration proceedings

and could have easily done so, rather than waiting until after he

s€., See id. at 702. 'Rccmrdinglyf we affirm the

district court’s confirmation of the award.

~ Harlap argues that Schwartzman mistranslated the arbitration




10

11

12

13

14

15

16

17

18

19

21

22

23

24

award’s direction that payn

award and that the award should be paid directly to the

‘arbitration court to pay Schwartzman’s judgment creditors. With

respect to mistranslation, we note that Harlap raises the issue

for the first time on appeal, and that the wellwestablished
general rule 1s that a court of appeals will not ¢@n3idef an
issue raised for the first time on appeal. See Virgilio v. City
of New York, 407 Fa3d 105, 116 (2d Cir. 2005). However, Harlap
raised a form of this argument during the district court
proceedings when he argued that Schwartzman fraudulently obtained
an Israeli court judgment regquiring direct paYment of the 566,000
to Schwartzman despite Rabbi Stern’s r@quirem@mt that the paym@nt
be made to the a:bitrati@ﬂ court.

ﬁlth@ugh there 1s no Supp@rt in the recézd for Harlap's

claim that the Israeli court’s judgment requires direct payment

to Schwartzman of anything other than an attorneys’ fee award,

Harlap’s argument does identify a potential error: the district

court’s judgment, unlike the arbitration award and the Israeli

c@urt judgment, appears to require Harlap to pay Schwartzman
directly. %@egmgﬁ th@f%.ig nothing in the record imdicating that
the district court considered this issue, we vacate the judgment
ins&far as it requires direct payment tQ Schwartzmanf and remand
to the district court for further proceedings to cénsid@r whether
ﬁuCh direct payment 1s a?pr@priate in light of the arbitration

went be made “only into the hands of




10

11

12

13

14

15

16

17

18

19
20

21
22
23

A True Copy

‘to Schwartzman, anagd we REMAND

the court secretary.”

Finally, we deny Schwaﬂtzmanfﬁ-r@quﬁst for att@rn@ysf fees.
Federal Rule of Appellate Procedure 3%_pr@vidé3 that sanctions
may be imposed “when one party proceeds with an argument ‘totally

lacking in merit, framed with no relevant Suppérting law,

T.Co Metals, LLC v. Démpsay Pipe & Supply, Iﬁcﬁf 592 F.3d 329,
341 (Zd-cirﬁ 2010} €qu0ting In xe.Drex@l Burnham Lamb@ri Group
Inc., 995 FEZd 1138, 1147 (2d Cir. 1993)) (iﬁt@rﬂél qu@tati@n
mark omitted). Here, although Harlap’s arguments in support of
non-recognition of the arbitration award fail on the meritsg the
issue was not so clear cut as to prévﬁmt Harlap “from making a
colorable argument to the contraryv.” Id. at 342.

We have amnsider@d Harlap’s remalinling argumﬁnts and find

them to be without merit. Accardinglyﬁ the Judgment of the

VACATED

district court is insofar as 1t reqgquires direct payment

to the district court to conduct

further proceedings 1in accordance with this decision.

FOR THE COURT: _
Catherine O'"Hagan Wolfe, Clerk

Catherine O"Hagan Wolis=Glerk
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