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MEMORANDUM OPINION AND ORDER

HAIGHT. Senior District Judge:

This case is before the Court on motions by thmlts (1) for an order remanding the case
to the state court for trial on the merits, andf¢2)an award of costs and expenses, including
attorney's fees, incurred as the result of (ap#fendants' removal of the case to this Court
and (b) the resolution of a discovery dispute dythre time the litigation was pending here.

Both parties agree that a remand to the Supreme Gbilne State of New York, New York
County, is now required. Part Ill of this Opinionivinclude an Order to the Clerk directing a
remand. This Court retains jurisdiction for theespurpose of adjudicating plaintiffs' second
motion for costs and attorney's fees, an issuewthies not implicate in any way the trial on
the merits of plaintiffs' claims against defendatdse resolved in state court.

This Court's Order dated April 25, 2001, bifurcatied plaintiffs' claim for costs and
expenses, including attorney's fees. The Courtfissti decide whether, under governing law,
plaintiffs are entitled to any award. If that questis answered in the affirmative, the Court
will then determine the amount.

|. BACKGROUND
The factual background of this case was discusskethgth in a prior opinion of this Court,

familiarity with which is assumed. Intertec Contiag A/S. et al. v. Turner Steiner
International. S.A., et al., 98 Civ. 9116, 2000 \R29004 (S.D.N.Y. May 31, 2000). The



following recitation of the relevant facts, and sequent developments, will suffice for
purposes of deciding this motion.

This case originated in a commercial contract testrmict office towers in Colombo, Sri
Lanka. The developer, Overseas Realty (Ceylon) L@RCL"), entered into a contract with
the above-captioned defendants (collectively refitto as "Turner”), providing, in part, that
Turner would supply labor, materials and servicesanstruct the towers. This contract is
referred to as the "General Contract.”

Turner then subcontracted to the plaintiffs (cdliesly referred to as "Intertec”) portions of
the General Contract for construction of the tow&hss contract is referred to as "the
Subcontract.”

After the project encountered difficulties, Intertearought an action against Turner in New
York State Supreme Court, New York County, claimiingt Turner had not paid monies
owed to Intertec under the terms of the Subcontiagner removed Intertec's action to this
Court, citing as the basis for removal the Conwentin the Recognition and Enforcement of
Foreign Arbitral Awards ("Convention"). The Conviemt was enacted into domestic
legislation by Chapter 2 of the Federal Arbitratiset ("FAA"), 9 U.S.C. § 201 et. seq. 9
U.S.C. § 205 provides that "[w]here the subjecttaraif an action or proceeding pending in
a State court relates to an arbitration agreemeadvard falling, under the Convention, the
defendant or defendants may, at any time beforéridde¢hereof, remove such action or
proceeding to the district court of the United &sat . ."

The basis for Turner's removal was its mistakerebtiat Intertec was bound by the
Subcontract to arbitrate its dispute with Turnacsithe Subcontract incorporated by
reference an arbitration agreement found in thee@@iContract between ORCL and Turner.

This Court concluded that "Turner's sole factualdprate for its removal of Intertec's state
court action, the existence of an arbitration agre® binding upon Intertec, is not well
founded," and ruled for the plaintiff by denyingetlefendants' motion to compel arbitration.
Intertec Contracting A/S, 2000 WL 709004 at * 12hiW "[o]rdinarily this would result in

an order remanding the case to the state cout&fdrred the question of remand to allow the
defendants an opportunity to appeal the Court'satiehits petition to compel arbitration. Id.

Turner then appealed to the Second Circuit wheseGburt's ruling was affirmed. Intertec
Contracting A/S. et. al. v. Turner Steiner, No.®6, 2001 WL 266997 at *1 (2d Cir. 2001)
(affirmed by Summary Order).

Intertec now asks the Court for an award of itdsasd expenses, including attorney's fees,
incurred as a result of the defendants' remov#i@tase to this Court.

While litigation on the Second Circuit appeal wastmuing, a dispute broke out with
respect to an exchange of documents between tliegpdrhat dispute, over which this Court
presided under the circumstances related infregeddfsom September until December of
2000. At the core of the dispute was an agreementhich Turner committed, inter alia, to
turn over various documents, located at that tim®ri Lanka, to Intertec. These documents
are referred to as the "Turner project documents.discussed in greater detail infra, though
it was originally believed by both parties that teeuments would arrive months earlier,
Intertec did not receive the documents until Decemah 2000, due to a series of delays in



their production, each of which was promptly andermently brought to the Court's
attention.

In addition to the costs incurred as a result efrtgmoval, Intertec additionally seeks an
award for its costs and expenses, including atyosrfees, incurred as a result of this delay in
document production.

[I. DISCUSSION
A. Removal

As noted, Turner based its removal of the actiomfstate court on the Convention. The
Convention permits removal to a federal distriait@f a state court action which "relates to
an arbitration agreement or award falling underGbavention,” 9 U.S.C. § 905. The case at
bar turned upon the question whether the pertioemtacts contained an arbitration
agreement "falling under the Convention" betwedartec and Turner.

In its removal action, Turner argued that while $wbcontract did not contain a provision
requiring Intertec to arbitrate any dispute withrifer, it believed that a provision in the
Subcontract incorporated by reference an arbitmagreement found in the General Contract
between Turner and ORCL, thereby binding Intertearbitrate with Turner its claims

against Turner

Without reproducing here the analysis the Courtenafdlurner's claims, which can be found
in the opinion reported at 2000 WL 709004 at **2-fhe Court found Turner's logic
unavailing. The arbitration provisions of the Gel€ontract were not incorporated by
reference in the Subcontract, as the pre-arbitragrovisions in the General Contract were a
condition precedent for the use of arbitration pexings, and those provisions were clearly
inapplicable to Intertec. As stated supra, thisctasion was affirmed by the Second Circuit.

Intertec now seeks costs and expenses, includiomay's fees, pursuant to 28 U.S.C. §
1447(c), for the period of time between Turnerageal of the case and the present. §
1447(c) provides:

A motion to remand the case on the basis of angoti@i removal procedure must be made
within 30 days after the filing of the notice ofmeval under section 1446(a). If at any time
before final judgment it appears that the distmirt lacks subject matter jurisdiction, the
case shall be remanded. An order remanding thencageequire payment of just costs and
any actual expenses, including attorney fees, reduais a result of the removal. A certified
copy of the order of remand shall be mailed bydleek to the clerk of the State court. The
State court may thereupon proceed with such case.

Turner argues, first, that § 1447(c) is inapplieatol this case, since it was removed under 9
U.S.C. § 201 et. seq., rather than under the gereemaval provisions of 28 U.S.C. § 1441
et. seq., and alternatively, that even if § 144We&)e applicable to this case, no award under
that statute would be appropriate.



Turner's first argument, that 28 U.S.C. § 1447@®snot apply because the case was
removed pursuant to 9 U.S.C. § 205, is unconvincliogner argues that 8 205 does not
incorporate provisions of the general removal s¢asuch as § 1447(c). Unfortunately for
Turner, the Second Circuit has specifically helthi contrary.

In LaFarge Coppee v. Venezolana De Cementos, SAA.B1 F.3d 70 (2d Cir. 1994), the
court of appeals addressed the appealability afrder by the district court remanding to
state court an action removed pursuant to 9 U&2D5. The court decided that it lacked
appellate jurisdiction to consider the remand azdamder 28 U.S.C. 8§ 1447(c), as it was
unappealable under § 1447(d).1 In consideringreoval pursuant to § 205, the court held,
"Section 205 expressly provides, with an exceptionrelevant to this case, that ‘[t]he
procedure for removal of causes otherwise provigelhw shall apply. . . .' This language
renders applicable the removal provisions 0f28 ©.8.1447(c), (d)(1988)." Id. at 71. As the
LaFarge court made mention, other circuits haveeywith this interpretation. See In re
Ocean Marine Mutual Protection and Indemnity As3'k,3d 353, 355-56 (11th Cir. 1993);
In re Amoco Petroleum Additives Co., 964 F.2d 708, (7th Cir. 1992). To this list | add
the following subsequently decided cases: Trarasdu@lty Co. v. Certain Underwriters at
Lloyd's of London, 119 F.3d 619, 623 (8th Cir. 12%hd Severonickel v. Gaston
Reymenants, 155 F.3d 265, 266 (4th Cir. 1997). ®¢MbéFarge considered the appealability
provisions of the general removal statute, no [pled reason exists for reaching a different
conclusion with respect to the statute's provisiongosts and fees.

1.

"An order remanding a case to the State court frdmch it was removed is not reviewable
on appeal or otherwise. . . .," except in circumstés not relevant here. 28 U.S.C. § 1447(d).

Turner cites no authority to the contrary. Instekarner relies solely on Hill v. Citicorp, 804
F. Supp. 514 (S.D.N.Y. 1992), a case which is gadtinguished. In Hill the court
considered the applicability of the 30-day timeipeérequirement of § 1446(b) to a case
removed under 12 U.S.C. § 632. Under § 1446(b)da830time period exists within which
removal petitions must be filed, but under § 63Rweal of matters involving international
banking can be removed "at any time before thétlrexeof.” The court determined, in an
instance where the two statutes were in explisagiieement on the time period rule, that §
1446(b) had not been "projected into the remowvavigions of section 632." Id. at 517. Such
reasoning is not analogous here. Not only was dliet an Hill considering a statute
altogether different from 9 U.S.C. § 205 (despdme similarities in the language of the
laws), the court found a direct conflict betweea time period requirements of 8§ 632 and §
1446(b). There is no such contradiction in the e of§ 205 and § 1447(c). More
importantly, Hill was decided prior to the SeconidcGit holding inLaFarge that the general
removal provisions apply to removals under § 20k the latter decision which binds this
Court, and | follow its clear holding.

Turner's next argument is that 28 U.S.C. § 144ig(x)applicable because this Court did not
lack subject matter jurisdiction over this case] @rwas not remanded for procedural defect.

Though the language of § 1447(c) does not cleasdyrict the bases upon which a remand
might allow for the non-removing party to recovests and expenses, including attorney's
fees, the statute refers explicitly to "defectfis]the removal and lack of "subject matter



jurisdiction” as possible bases for removal unddasection (c), dealing with costs and
expenses. At least one court in this circuit hdd tieat such language "allows a court
discretion to grant costs and fees in two circumsga: where subject matter is lacking and
where there is a defect in the removal.” In re lawe, 233 B.R. 248, 253 (N.D.N.Y. 1999),
citing LaMotte v. Roundy's Inc., 27 F.3d 314, 3TZé(Cir. 1994). Without deciding whether
other bases might be appropriate under 8 1447{@ fecovery of costs and expenses, the
Court believes it is beyond doubt that the casgmamust be remanded for lack of subject
matter jurisdiction.

In arguing that the Court has maintained a gersefigjlect matter jurisdiction in this case,
Turner loses sight of the fact that the Court eisexta limited subject matter jurisdiction
under 9 U.S.C. 8§ 205 for the sole purpose of degigihether an arbitration provision bound
Intertec so that the Court could further exerdseubject matter jurisdiction to compel
arbitration. In other words, the Court had subpeatter jurisdiction to decide whether it had
subject matter jurisdiction. In deciding that ne@ls@arbitration provision applied to Intertec,
the Court concluded that it did not have subjedit@ngurisdiction in the general sense under
8 205, because the necessary condition precedethief@xercise of such jurisdiction, an
"arbitration agreement” falling under the Conventidid not exist. As provided for in the
statute itself "[i]f at any time before final judgmt it appears that the district court lacks
subject matter jurisdiction, the case shall be rafed.” § 1447(c). | decided the court lacked
subject matter jurisdiction, and would have remaihithe case at that time but for my intent
to allow Turner to file an appeal.

The cases support this analysis. In Transit Cas@ait, the plaintiff filed an action in
Missouri state court against certain underwriténsl@ayd's of London for alleged failure to
pay reinsurance recoveries and interference wathquidation. Lloyd's removed the case to
federal district court pursuant to 9 U.S.C. 8§ ZDf&nsit by that time in receivership, the
receivership filed a motion to remand, which thei@granted. The district court held that
the Convention did not apply because the conttassae was "preclud[ed]" by state law and
because a "service-of-suit clause waived the uniters/ right to remove."119 F.3d at 622.
Seeking review of the remand order, Lloyd's urded the district court did not find that it
lacked subject matter jurisdiction (as that woultetlose review by the court of appeals
under 8§ 1447(d)) in making its decision. The citcaurt disagreed, holding "[w]e disagree
with the underwriters's characterization of therdiscourt's remand order and interpret the
order as holding that it lacked subject matteisgligtion and remanding on that basis.” Id. at
623. In language equally applicable to the casmgtthe court found that "[because] the
parties' reinsurance agreements must fall undeCtimeention in order for the underwriters
to remove under9 U.S.C. § 205, the district cotiriding that the Convention does not apply
to this cause of action resulted in a lack of reatqurisdiction and necessitated remand." Id.
at 623-24.

The Second Circuit recently articulated this prteiin Smith/Enron Cogeneration Ltd. v.
Smith Cogeneration Int'l, 198 F.3d 88 (2d Cir. 199%e petitioners there removed the case
pursuant to the Convention, seeking to compeldéspandents to arbitrate a contract dispute.
In that case, as in the case at bar, ChaptertedfAA provided the "only basis for federal
jurisdiction.” Id. at 92. The district court in SitmMEnron proceeded in the same fashion as |
did. "In considering whether "a particular dispistarbitrable,’ a court must first decide
‘whether the parties agreed to arbitrate'." I@tciting Chelsea Square Textiles, Inc. v.
Bombay Dyeing Mfg. Co.,189 F.3d 289, 294 (2d C899).2



2.

Unlike the case at bar, the court in Smith/Enramfbthat the Convention did apply to the
dispute.

Having examined the two bases offered by Turnefifioling 8 1447(c) inapplicable to this
matter, | find both of them unconvincing.

The Court must now determine whether Intertec hadeva showing sufficient to justify the
imposition of costs and expenses, including attgsiees, upon Turner pursuant to §
1447(c). The Court determines that it has not.

28 U.S.C. § 1447(c) provides in part that "[a]nearcemanding the case may require
payment of just costs and any actual expensesidimg attorney fees, incurred as a result of
the removal." The seminal case in this circuitipteting this provision is Morgan Guaranty
Trust Co. v. Republic of Palau, 971 F.2d 917 (2d £992). In Morgan the Court addressed
the "lack of clarity in the case law" by clarifyingomewhat, the standard to apply in
determining the appropriateness of attorney's fdesit 923. The court held that a district
court is afforded "a great deal of discretion dedibility” in "fashioning awards of costs and
fees," and it is now clear that a finding of "ba@h" by the removing party is not a necessary
condition for granting such an award.ld. at 924eAfCongress deleted from the language of
§ 1447(c) the requirement that the case be "remomapobvidently,” courts have interpreted
that change to mean that something less than lthduatifies the imposition of costs and
fees. Id. at 923.

Though the Court has broad discretion to award sosts and expenses, district courts
typically do not make such awards "unless the reahappears to have been frivolous and
not plausibly supported by some existing case l&d@yman-Chaffey v. Landy, 96 Civ.
1900, 1996 WL 282051, at * 3 (S.D.N.Y. May 28, 199fiting Forum Insurance Co. v.
Texarkoma Crude Gas Co., 92 Civ. 8602, 1993 WL 23841 * 3 (S.D.N.Y. June 22, 1993).

Despite Intertec's insistence that the decisicntard attorney's fees is "completely within
the district court's discretion, without regardtal faith, frivolousness, colorability or the
like," a careful examination of comparable casethis circuit demonstrates that in

exercising its discretion, a district court typlgdboks to precisely those descriptions Intertec
denigrates, to wit, colorability, frivolousnesshad faith. Intertec's Reply Memorandum in
Support of its Motion to Remand and for Costs argdases, at 3. See, e.g. Natoli v. First
Reliance Standard Life Insurance Co., 00 Civ. 52081 WL 15673 at *5 (S.D.N.Y. Jan. 5,
2001) ("[iln exercising their discretion, distrimburts look to whether the grounds for
removal were . . . colorable, even if ultimatelyparsuasive"), quoting Sullivan v. American
Int'l Group. Inc., 00 Civ. 6403, 2000 WL 1738413 &t (S.D.N.Y. Nov. 21, 2000) (denying
award where basis for removal was "colorable"); gmav. Negodaeva, 93 F. Supp.2d 481,
484 (S.D.N.Y. 2000) (denying motion for attornefges where "no evidence" existed that the
removing party "acted in bad faith in seeking realpuor that her removal application was
frivolous or plainly unreasonable”); Wallace v. \Gembeck, 985 F. Supp. 288, 291
(N.D.N.Y. 1998) (awarding fees where the "remowasib" was "contrary to overwhelming
authority on each of the stated grounds"); Forusudance, 1993 WL 228023, at * 3

(denying attorney's fees where the arguments fooval were "not frivolous and plausibly
supported by some existing case law").



Intertec admits that "Turner's removal . . . wasfrigolous or in bad faith, but was merely
weak and not well founded." Intertec's Reply Memdrtam at 4. Indeed, Turner's arguments
were not well founded in the sense that they wémmately unpersuasive. But lack of
persuasiveness cannot be determinative, for tigat Yoould establish a per se rule that all
instances of remand for removals made in error masstlt in the imposition of costs and
expenses against the removing party.

Though the Court believed that Turner unduly stretcthe language of the Subcontract
when it argued that the arbitration provisionshaf General Contract applied as well to
Intertec, Turner's argument, however flawed, wasrésult of a reasoning more complex
than a simple misreading of a statute or a patefityous ignoring of clearly applicable
Second Circuit authority. As is the case with nomsitentious litigation, without evidence of
bad faith, the parties appear to have done littheenthan zealously defend their clients'
respective positions, using existing case law iodgiaith disagreement. In that regard, and as
this Court's prior opinion demonstrates, the Secoincuit has been required to decide upon
a number of occasions whether an arbitration claos&ined in one of several related
contracts should be regarded as incorporated iottiexs. That issue can be complex, and
was so in the case at bar.

Judging by the standards of "overall fairness gibennature of the case, the circumstances
of the remand, and the effect on the parties,'llivat exercise my discretion to award costs
and expenses in this case on the basis of Tuneengval. Frontier Insurance Co. v. MTN
Owner Trust, 111 F. Supp.2d 376, 381, citing Mor¢gafl F.2d at 923-24. The Court
believes that Turner's argument for removal wasredle, that is, plausibly supported by
existing case law, "although ultimately incorre®&toli, 2001 WL 15673 at * 5. For that
reason, the Court denies the plaintiffs requestdsts and expenses, including attorney's
fees, incurred as a result of Turner's removal.

B. The "Turner Project Documents”

Rule 37(b)(2), Fed.R.Civ.P., provides that a disitourt may impose sanctions, among them
the imposition of expenses including attorney's f@éhere a party fails to comply with an
order of the Court directing such party to "provatgermit discovery."3 Intertec asks the
Court to award it costs and expenses, includirayralys' fees, for Turner's failure to comply
with Orders of this Court to provide documentarscovery.

3.

"[T]he court shall require the party failing to ghine order or the attorney advising that
party or both to pay the reasonable expenses,dimglattorney's fees, caused by the failure,
unless the court finds that the failure was sultstiyjustified or that other circumstances
make an award of expenses unjust.” Rule 37(b).

The history surrounding these orders must be exaaran some length.

As is the general practice of district courts,aysif discovery was imposed in this case while
the motion to compel arbitration was pending betbeeCourt. In the Court's May 30, 2000
opinion, denying Turner's motion to compel arbitnat | vacated the stay of pretrial
discovery.Intertec, 2000 WL 709004 at * 12. Turtkem filed a motion of appeal with the
Second Circuit.



After doing so, Turner moved this Court for a reospion of the stay of discovery, on the
grounds that the district court was divested akgliction pending appeal. Oral argument was
heard on that motion on October 23, 2000. Prighédfiling of this motion, however, an
agreement was reached between the parties, thawgh fied with the Court, for a mutual
exchange of documents, including the Turner prajecuments located at that time in Sri
Lanka. At the hearing, Turner principally relied Bradford-Scott Data v. Physician
Computer,128 F.3d 504 (7th Cir. 1997), in arguimaf the district court was divested of
jurisdiction in this case pending its appeal, parguo9 U.S.C. § 16(a)(1)(B) (C) (allowing
direct appeal from an order denying a petitionrtbeo arbitration). In giving my ruling from
the bench, | announced my determination that Balemon, 68 F.3d 554 (2d Cir. 1995), the
authoritative case in the Second Circuit, despstéDelphic overtones,” gives the district
courts some discretion in continuing to supervisealery pending an appeal under §
16(a).4 Transcript of Oral Argument, Oct. 23, 2@Q00anscript”) at 44. While | declined to
"leave the Turner interests subject to [the] falhpply of federal discovery," | exercised my
"discretion to retain jurisdiction over that aspetthe case for the purpose of the agreement
for a mutual exchange of documents, which is gjeaflected in the correspondence,” and
which both parties agreed they had accepted. Trighst 46-47, 50-51. To that end, the
Court granted Turner's motion to reimpose the Staypvided, however, that this Court
retains jurisdiction and does not include withie 8tay of further proceedings any disputes,
complaints, or demands for relief which may arigeaf, and require the resolution of . . . the
mutual agreement for disclosure of documents.” Joapt at 51.

4.

A detailed examination of the case law in this asa@ot necessary to decide this motion. It is
sufficient to say that both of the other court$ha Southern District of New York that have
dealt with the question of how to interpret In @dnon have concluded that it does not
absolutely prohibit district courts from taking aagtion on a case pending an appeal on the
guestion of arbitrability. See Cendant Corp. v.dest, 72 F. Supp.2d 341, 343 (S.D.NY
1999) (holding that a denial of a stay may be gmariin at least" cases where the appeal is
frivolous or improper, adding "there may be sttlhe@r bases for denying the stay here sought
....") (emphasis in original); Satcom v. Orbcon®8,F. Supp.2d 231, 235-236 (S.D.N Y
1999) (holding that In re Salomon "does not proads#ear answer" to the question, and
deciding the issue under the approach taken iSéwventh Circuit's Bradford opinion). |
conclude that In re Salomon grants the districtricdigcretion to take action during the
pendency of the appeal, so long as it is "veryfadyeexercised and in a distinctly limited
fashion.” Transcript at 44.

Though | expressed my hope that the "increasinglyl'snature of the exchange of
correspondence in this case would become "more,ta@lranscript at 50, those hopes were
dashed by the subsequent deluge of papers seanfiessii to Chambers through the fall and
winter of 2000, while conflicts surrounding prodoct of the Turner project documents
metastasized.

At least as early as September 25, 2000 a costlidaced with regard to the Turner project
documents. On that date Intertec asked the Coulitéot Turner to send the documents from
Sri Lanka by air and not by sea. Letter to the €dated September 25, 2000. In response
Turner acknowledged that it had been trying to iobifae documents since at least July 2000,
and noted that it had advised Intertec that themsh@nts would not likely arrive in the United



States until "the end of August or the beginningeptember.” Turner's Letter to the Court
dated September 27, 2000. Turner expressed itgsiadding that the documents would be
placed aboard a vessel and "arrive in New Yorkiwi80 days thereafter.” Id. at 1-2. As
would be repeated again and again in the montbsrtee, Turner emphasized its lack of
"control over the actions of the Sri Lankan auttiesi" allegedly responsible for the delay.
Id. at 2.

In response, the Court issued an Order, dated @bpte27, 2000, directing Turner to send

the documents by "the first commercial aircraftiade” if it could not confirm, by October

3, that the documents were "laden on board a vidssehas commenced her ocean voyage
with an E.T.A. New York within 30 days of the datiesailing."

Turner responded that while it had not "technicatiynpl[ied] with the Court's Order," the
documents were destined to leave on October 5, 2008rd the "Kamakura" to arrive in
New York on October 27, 2000. Letter to the Coatied October 2, 2000. Intertec offered to
recognize this transport arrangement as "withirsfigt of Your Honor's order," so long as
Turner provided documentation that the documentg eelen on board as alleged. Intertec
Letter to Court dated October 2, 2000.

In response, | ordered Turner to furnish Interté&t & bill of lading "as soon as it is
available." Order dated October 4, 2000.

On October 17, 2000 Turner notified the Court thatis surprise, the documents were not
loaded upon the Kamakura "due to a work slowdowtheport.” Turner Letter to the Court
dated October 17, 2000. A second letter that dieynmed the Court that the documents were
loaded instead upon "the ship identified as theg&pore Bay," set to leave Sri Lanka on
October 17, 2000 and arrive in New York Novembe2(QO.

Intertec wrote the Court to express its dissattgfaovith Turner's explanation. Intertec

Letter to the Court dated October 17, 2000. It aeduTurner of violating the Court's
September Order by not sending the documents kaftairlearning they, were not aboard the
Kamakura. Turner's response to Intertec's allegatias that sending the documents by air
would have taken longer than placing them aboagdsétond ship, as they had already
cleared customs. Letter to the Court dated Octabe2000.

The Court held a hearing, on October 23, 2000, mdr's motion to stay discovery. At that
time | made no rulings on the question of whethem&r had violated any orders of the
court. It was at that hearing that | expressed opehfor a cease fire. After some days of
peace, the battle resumed.

On November 10, 2001, Turner learned that the decisnwere not aboard the Singapore
Bay and decided, it claimed, to send the docuntantsr to New York, "anticipating that the
documents will arrive by airfreight, via London,New York by Tuesday, November 21,
2000." Turner's Letter to Intertec dated Noveml8:r2D00, sent to the Court November 13,
2000. Despite prior assurances from counsel attteber hearing that it was so "absolutely
remote" as to be a "farflung possibility” that ttmcuments would not arrive on the Singapore
Bay, that is precisely what happened. TranscriBtlaB3.

In response to these developments, and a requéstentec for a conditional order of
dismissal if the documents were not delivered byéwaber 22, 2000, the Court issued



another order dated November 15, 2000. Intertetet&i the Court dated November 14,
2000. The Court ordered Turner "to make the prajecuments available to counsel for
Intertec not later than November 27, 2000," with &dditional order that failure to comply
would result in a $1000 fine holding Turner in camipt, with the fine doubling each
succeeding business day. The Court rejected Iote@@plication for a conditional default
order.

On November 21, 2000, Turner wrote to the Courtiesting a one week extension until
December 4, 2000, to produce the documents. Liettéve Court dated November 21, 2000.
This time, the delay was attributed to holiday rigs of the U.S. Customs offices at JFK
airport in New York. After initial reluctance, Imtec conceded, in a letter dated November
21, 2000, to the December 4, 2000 date for exchdrge Court then granted the extension
of time to not later than December 4, 2000, by ©ddd¢ed November 22, 2000.

The documents began to be exchanged on Decemb@9d, as confirmed by a telephone
conference the Court held with the parties on da&t. Though, predictably, disputes
continued on matters ranging from the proper metifdéhtes-stamping to document
privilege and competing drafts of a confidentialiyreement, each of which were dutifully
brought to the Court's attention, those mattersiateelevant to deciding this motion.

As a critical component of the Court's continueasgiction with respect to this discrete area
of discovery, the Court retains the authority tpase Rule 37(b)(2) sanctions for violations
of Court orders which manifest that continued suisern. See Britton v. Co-op Banking
Group, 916 F.2d 1405, 1410-1412 (9th Cir. 1990).5

5.

Turner is simply incorrect, and cites no authoftythe proposition, that the Court may not
now invoke the Federal Rule of Civil ProcedureRate 37 or otherwise, to award expenses
including attorneys fees. While the Court denigeértiec the benefits of the full panoply of
tools available to parties under those Rules, thCxplicitly retained its supervisory
authority with respect to the discovery of thesenis. Transcript at 46-51.

In order to decide whether an award is approprtageCourt must decide, in accordance with
Rule 37(b)(2), whether Turner violated a Court onsighout substantial justification. To do
so, the Court must revisit these orders.

In the Court's September 27, 2000 Order | statatitktie plan articulated in Turner's letter to
the Court, announcing that the documents wouldideed aboard a vessel "this week"
(meaning the week of September 24 through SepteBth&000) for shipment to New York,
was acceptable "if it is followed." The Court instted, however, that if "by October 3, 2000
[the following Tuesday] counsel for Turner cannohfirm and represent to the Court that the
documents are in fact laden on board a vesseh#dgatommenced her ocean voyage with an
E.T.A. New York within 30 days of the date of sag)j the Turner interests are directed to
cancel plans for ocean shipment of the documerntseange for their transportation by the
first commercial aircraft available through the exse of due diligence.”

On October 2, 2000 Turner informed the Court thaad not "technically compl[ied] with
the Court's Order," insofar as it allowed the doeunts, at that time, to be laden aboard the
Kamakura scheduled to depart three days later,abob@r 5. Indeed, as Turner conceded,



this was a violation of the Order, which requirbdttTurner send the documents by air if it
learned that the documents were not, by Octob#aden on board a vessel that has
commenced her ocean voyage." (emphasis addedheAsamakura had not yet commenced
her voyage, Turner ought to have sent the docuntgrds, as instructed. Turner's
explanation for the violation, given ex post, isauailing. Though in different circumstances
a few days delay in sending the documents migholeeable, in the context of many months
delay, alleged by Turner to have been caused bgpat problems beyond its control, the
necessity of strict compliance with the letterlod Court's remedial Order of September 27,
2000 should have been obvious to Turner. It wasToater's call to make in deciding to
place the documents aboard ship once it was dieathey were not sailing by October 3,
2000. The Court should have been notified immebliass required, that the documents were
not aboard a vessel by October 3.

The Court's next Order, dated October 4, 2000sunstd Turner to furnish Intertec with a

bill of lading as soon as possible. Instead of gao, Turner wrote to inform that the
documents would not appear on a bill of lading dose the documents were not placed
aboard the Kamakura, but would instead be placed tipe Singapore Bay. Placing the
documents aboard a second ship clearly violateddh#e of the Court's September 27, 2000
Order. In no uncertain terms, the Court requirddseey by air if the documents were not en
route to New York via sea by October 3. Additiopatb the Court's knowledge, no bills of
lading were ever sent with respect to either attechphipment, which comes as no surprise
in retrospect because Turner failed to arrangéhigir delivery aboard any ship.

The Court's November 15, 2000 Order required Tummko decided at that point to send the
documents by air after learning that they wereant hiot placed on the second vessel either,
to make the documents available to Intertec net ldian November 27, 2000. The Court
subsequently, on November 22, 2000, granted a ee& extension until December 4, 2000
to exchange the documents.

Having reviewed the sequence of orders issuedsrctse, it is clear to the Court that Turner
violated the September 27, 2000 Order. That vimfaivas fundamental and materials rather
than technical and nonprejudicial. Turner's pr&f@rexcuse, that shipping by air would have
generated further customs delays, was belatedisesgpd and has the tiny ring of an
afterthought.6

6.

| think it only fair to note at this point that,rfall that appears from the record, the events
described in text were controlled by the Turnesspanel in Sri Lanka, rather than by
Turner's counsel in New York, who perforce hadely upon what their clients were telling
them.

Though the Court accepts, having before it no exaddgo conclude otherwise, that
"unforeseen communication and transportation probleaused a delay in the exchange,"
rather than the delay being caused by any impnoymives, the fact remains that Turner was
obliged under Court order to send the documentadiif they were not laden upon a ship
by October 3, 2000. The documents were not so |ademer was made aware of such, and
made the decision, nonetheless, to try placingitteements aboard two successive ships
rather than send them by air as required. Evemasguhose decisions were made with the
best of intentions, they were made in error, anch&uhad no right to make them, as it was



obliged by the Court to act otherwise. There issubstantial justification” for its failure to
comply with the Court's Order of September 27, 20@0ner's failure to provide a bill of
lading is further evidence of its blase attitudedad the orders of this Court. As subsequent
events made clear, the documents would have beeniged much earlier had they been
placed upon a commercial air flight after learnihgt they were not aboard a vessel that had
set sail by October 3. That was the purpose oCihart's September 27, 2000 Order.

In view of the foregoing, the Court awards the iifii its costs and expenses, including
attorney's fees, incurred as a result of the vmtadf the Court's order to send the documents
by air in the circumstances that developed.

Sanctions under Rule 37(b)(2) are available "dftercourt has ordered compliance and the
party ordered has nonetheless failed" to compli witliscovery demand. Nabisco. Inc. v. PF
Brands. Inc.,191 F.3d 208, 225 (2d Cir. 1999). dkeision to award reasonable expenses,
including attorneys' fees, pursuant to Rule 37evsewed for an abuse of discretion, and the
court's factual findings will not be disturbed wddhey are shown to be “clearly erroneous.”
Thomas Hoar. Inc. v. Sara Lee Corp., 882 F.2d 682,(2d dir. 1989), citing Inwood
Laboratories v. Ives Laboratories, 456 U.S. 844(8982). As the court in Thomas Hoar
correctly noted, "discovery was designed to proadte initiative of the parties with a
minimum of court intervention. The rulemakers frahiRule 37 in recognition of the

potential for abuse during the discovery procelss.at 687. For that reason, failure to
comply with discovery orders justly allows the doiarimpose costs upon the failing party.
See, e.g. Selletti v. Carey, 173 F.3d 104, 11032d1999) (upholding imposition of a
monetary sanction pursuant to Rule 37(b)(2) wharéydailed to comply with discovery
requirement). The Second Circuit has repeatedtgdthe importance of following discovery
orders of the Court, warning that "[a] party whoufls such orders does so at his peril." Sieck
v. Russo, 869 F.2d 131, 134 (2d Cir. 1989) (intecitations omitted).

Intertec must now document the expenses and fagseax, supported by time records in the
form required by Second Circuit law, New York StAts'n for Retarded Children Inc. v.
Carey, 706 F.2d 956 (2d Cir. 1983), and must detnatesto the Court that those expenses
were a direct result of Turner's violation. The @guakes no ruling at this time on whether
any recoverable fees or expenses were in factrieduny Intertec.

I1l. CONCLUSION

For the foregoing reasons, plaintiffs' requestciasts and expenses, including attorney's fees,
as a result of Turner's removal of this case isadken

Plaintiffs’ request for costs and expenses, inolgidittorney's fees, incurred as a result of the
delayed exchange of the Turner project documergsaisted.

In these circumstances, Intertec is directed &dild serve its papers in support of a claim
for fees and expenses consistent with this Opiroamgr before August 3, 2001. Turner is
directed to file and serve opposing papers on fmrbeAugust 17, 2001. If so advised,
Intertec may file and serve reply papers on or teefaugust 24, 2001. After considering
these submissions, the Court will determine thessity of an evidentiary hearing.

It is SO ORDERED.



