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OPINION:

Richard Conway Casey, LLE.D,J.:
Shanghai Foocdstuffs Import & Ex & e {"Petitioner™) brings this petition to confirm an arbitration award under the

= . O
&

Federal Arbitzason Act, 9 11.5.C. § . Tnternatons] Chemical, Ine, ["Reiposdent™] croms-petitons 1o vecate the award, For
the reasons that fallow, the the petition to confirm the award and INENIES the cross-petition to vacate the award.
L Background

The cantroversy [*2 en the parties arose out of a series of agreements to buy and sell foodstulfs. (Petition P 5.) The
agrecments each cal arbirration clauses pequiring arbitration of ey contreversy of claim [sic] relaing to the
meerpretation, y or enforvement of the contrace[s] ... in the country of the defendant in sccordance with the coumtry's
arbitration imternrbonal commercial ransscioes " {1d.} Petitianer commenced wrhsiration, l".tl"rll that l.l:IFu.ru-clmt

fuled to shipments, (kP .

erbatral panel, appuimied under the Rubes of the American Arbarstion Assoclstion ("AAN"), rendered an award
for 3 6847, 244,00, plis interest at the rate of 6% per year from Septomber 1996 through the date of povment. nl (kP
theeon filed this petition for confirmation of the award, and for costs ared attorney's fees. Respondens filed & cross- petrtion
the award due to the arbitrators’ mandfest disregasd of the law. (Answer P 4.) In addition, Respondent asserts that this Court
backs subject matter jurisdiction over the cuse, (M, } nd

ml 'EhF':ﬁnnn.ml]- dqmm-d.ilmrﬂ:heﬁnnlﬁu]ﬂ.mh?, 1999, [*3]
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n2 The Court notes that Respandent filed to file a memorandum of bw in support of its cross-petition, The time for #ling one
has bonp pessed, however, and the Court will trest the petitiona a fully submitted,

1L DHscussian
A. Subject Matter Jurisdiction

As s inisial mastrer, the Court passesses sulsject matter jurisdiction over the sufit pursuant to0 9 US.C. § 203, Chapter 2 of the
Federal Arbetration Act (*FAA") incorporates the United MNations Convention on the Recognition and Enforcement of Foreign

Arbétral Awards ("New York Convention™), June 10, 1958, 21 ULS.T, 2517, 330 LLN.T 5. 3, which was signerl York. Soc 9
the laws

York Convention.,

The Mew York Convention applies bo awards "not consdered damestie awards in the State dieir recaprition snd
umhqﬂuutmlnu@ﬂ.'.lﬂ.], F30 LM T.5. 2t 38, While the Convention itsel does mot d extic or domestic swards,
the FAA does. See Yunsl Ahmed Alghanim & Sens v, Toys "R” Us, Ine., 126 F,3d 15, 18- , 1997). Section 202 provides:

An apresment or sward uﬂugnmﬁmd&[-hgﬂ]rehmﬂ@ﬂﬁ:ﬁhnﬂ% een citizers of the Uinitesd
Statey shall be decmed not to fall under the Convention unless that relatio alves property |ocated abroad,
envisages performance or enforcement abroad, or bhas some ather tion with she or meee fereign
FlaLEs.

&it is between two Unived Sates civizena, invodves
Qne oF more Fm':ign simbes, Fally under the
with approval in Toys "R” Us, 126 F 3d at 19, [*5]

E'euplr’l H.Eanil: ol China, with #s Frl.rn:'plljﬂ:l.:r! ol brusiness
parties invalved the mternational shipment of goods, and 2 sigmi t
Falls under the Mew York Conventon, The Cowars has suhject matter

SUSC § 202, Thus, "any commercial arbitral agreement Jor aw
_prnpnﬁr]mt:ﬂ ims the Urdied F'd:lrhﬂ,nd kas no reasonable relat
Cenvention.” Jala v, de Mere, 51 F.3d 686, 880 (Tth Cir. |

Hm.ﬁﬁ.ﬂn.m'ilmpnﬂnum‘gmdmdn
in Shanghad, China. (Pecition P 3.) The relavonship
part af the relationship soourred abrosd. Therefores

jurisdiction purssant to % UL.5.C, § 203,
Respondent sceks 1o vacate the aw groune] that the arbitral tribunal rendered the sward in manifest disregard af the

governing law, **Manifest disregard w’ by arbitrators is a judicially created prownd for vacating their arbitration award, whech
was introduced hrﬂl: Supreme Wilko v, Swan, 146 LS, 427, 436-37, 98 L Ed_ 168, 74 5. Ce 12 " Merrill L:rl:l:h.

Pler, Feaner & Smith, lae . r, B08 F.2d 930, 933 {24 Cir. 1988}, Although manifest disregard of the law is not 2 ground
Em'm'tﬁqldl:b.: arhitral’ der the Mew York Convention, see MUY, Convention, art. ¥V, 330 LTS, ar 4147, the Seoonsl
Cironit s held that couris have the sutharity 1o set aside nondomestic arbitral awards that are rendered i the United

Smunnththuh? ddiaregard of the law, Sce Tevs "R" Us, 126 F.3d st 23 {"The Convention specifically contesplates tha
i

the state in whi the law af which, the sward & made, will be froe to sct side or medify an sward in secordence with it
domestic arks "), Becamse this award was rendered in the Undted States, the Cowrt may examine the merits of Respandent's

mm&h:&uﬁﬂhhﬂm;ﬂuﬂrhwﬁdwmdhﬂnﬁmﬂmﬂfﬂ{mmh
w reing 1w Respordent, governed the partics’ dispune, (See Answer P 3.} Respondent identifies four spectfle examples ol

t {1} The arbitrators incorrectly pliced the burden of proof on Respondent, the buyer, to ctalsdish
nonconformance of the goods with contract specifications; {2) the arbitrators failed to find that Respondent did not timely reject the
lua:h-, {3} the arbijrraroes did nﬂtl-pplj' e LICC provisions requising that pedl.aﬂ.ul'urm mmmmlpedﬂu:hmheﬁmr payment s
dac; and () the arbivrators faibed |*7] o credic Respondent's evidence showing that the goods did mos confiorm 1o consracy
specifications. {Id.) Mone of these arhitrator errors, even il they actually ocourred, demenstrate that the award was resdered in
Tuarifest :H.l.ufﬂﬁ-nldu lawr,

To gualify as manifest disregard of the bw:

Thmnumhuhmnbﬂmanﬂnpaﬂlﬂbdng rﬂ.l:Hl'_q' mﬂi.mtn'lll'_r p-cm:l'md hfﬁcnu:gepl.rlm

United States
Page 2 of 3



gualiliel to serve as an arbitrator, Moreover, the werm disregard’ smplics that the arbitrator apprecisies te exisence
af & clearly governing legal principle but decides to ignore or pay no attention to i,

Serridl L}n:h. BO8 F. 2 a2 9371, Ftr.-u.u.lﬂlh!.l.n!llnd conclusom al law are ot reviewable. See 'Wesierbeke Eurp. v. Duihaisu Motor
Co., 3 F.3d 200, 214 ({3d Cir. 2000); Conn Tech Dev. Co. v, Univ. of Conn. Educ. Prope., lee., 100 F.3d 677, 687 (1d Cir
1996 Huptﬂlﬁm'lumndudfammlamnﬂmnﬂmmwmduﬂm&qan.um'lh:lrh:hﬂ.m'ﬁﬂul
findings and not an their application al the lsw. Respondent's third challenge also fadls becsuse it suggests--and examination of the
award [*8] confirma--that the arbitral tribuml mever discussed the applicability of the UCC provisions 1o which Resporsdent slludes.
There is nothing to suppest tha the tribunal determined that the UCC applied, or, more importanaly, that it acknowledged i

but conscinasly decided to ignare the provisions. There can be no manilen disregard if there (s na scknawledgment by the
arbitratoes that the UCC applied. See Banco de Seguros el Estado v. Mutual Marine Office, I, 344 F.3d 255, 263 (2d Cir. H03),
In amy event, the tribumal did seek to determine if the shipments conformed to contract specifications and
for the goods according to its determination that six of the cight shipments were noncanfarming, (See &
1999, Exhibit B h?ﬂ:ﬂim['-ﬂ.uud'].]

buarden of prrsussion on the Petitioner 1o prove aonconfrmance, mhlhﬂlmj.':lm;n:ht
arhitrators (1) determined that the law required Petitioner to prove nonoonfarmance, bt {
Groenberg v, Bear, Stewrms & Co., 220 F.34d 22, 28 {2d Cir. 2000}, Therefore,

€. Costs and Attorney’s Fees

Petitioner secks costs and attorney's fees that it incurred in bringing the Fmrd.l.ngl.rldlﬂlpcﬂﬂnﬂ Reapanslent
inmists thay each slde should bear ity own expenses consistent with the arbritral award, (Amswer P 4). The award states
that the arbitrators’ rm:]n'lnﬂm.mﬂﬂ::ﬂ.ﬂ:dmhd.mlhtﬁuu Ih}'ﬂtpﬂ'ﬁu l.nF:Ii'Hluhrr thr
parties agreed in & purchase contract that the arbitration Fﬁumld ludngputy However, the arbitrators’ dechion on
mﬂm:hmpﬂihlﬂhﬂmnﬂ.-ﬂ Ermﬂll'lrmulﬂlﬁhgh PeﬁHu'nd‘lh'qhul-
For couts ard attorney's fees ks therefore denled,

0. Posti-Judgment Interest

C).u.c_g 1961. The Second [*10] Circuit has held that 1 district
court judgeent affirming an arbitration sward is this satute, Carte Blanche (Singapore) PTE, Ltd. v, Carte Banche Intl,
be modified, consistent with the law of this Circalt, 1o allow [or past-
1961, Therefore, Respandent shall pay interest at the rate of 6% per year
.thd#ﬁﬁdpmuﬂhjﬂdpﬂhpﬂd. Petitianer shall receive

preceding” the dute of judgment. I8 1.5.C. § 1961, The spplicable interest rate 1o
Statistical Flelease, availakle at Pﬂp:f!m.ﬁdﬂ:&mn.p-’mkw“1 S Cuarrent.

L Concluwsion

Far the forepotng G ,ﬂ:tpeﬁﬁﬂlhmﬂmhﬂﬂhﬂlﬂrdhmndﬁcm-ptﬂﬁmhmhmdh
DENIED, PetitionRy is ghanted judgment [*11] in the amount of § 647, 344.00, plus interest of 6% per yesr from March 2, 1999
through February 300, for a ol of § 715,050.45 in interest, and s total mim of $ 862,295.45, Pettioner shall also reocive post-
juslgmsat inl am February 2, 2004 through the date of payment at a rate af 1.25%. The Clerk of the Couwrt s direcied o close

¢ it from the Court's active docket.

5, 004
Richard Comway Casey, U.5.0.].
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