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CPINION:

OEDER

Th ofisolidated casesg arise out of the nonpayment of charter hire by
TorM Pping AS ("TorMar®), a foreign corporaticn that has failed to pay

hire under six different charter parties to the six claimants in
cases: Artemis Shipping and Wavigation Cowpany SA ("Artemis®), Atlas
pping AS [*Atlas®), Armada Bulk Carriers, Ltd. ("Armada®),., Topal
Havigation ("Topal®), [*2] MNavimax Corporation ("Mavimax") and VIS
Ravigation Co., Inc. (*VIS®).

I. PROCEDURAL BACKGROUND

Artemig filed its verified complaint against TorMar in C.A. No. 03-217
on Japuary 22, 2003. Artemis claims that TorMar owes it § 143,109.08. On
January 23, 2003, Artemis obtained a writ of attachment, pursuant to Rule =
of tha Supplemental Rules for Certain Admiralty and Maritime Claims,
againar ecartain bunksra af fusl ail thar were owned by TorMar and wers
carried aboard the M/V ROSINA TOPIC, a vessel that could be found in the
Eastern District of Louisiana. C.A. No. 03-217, Record Doc, No, 3, The M/V
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ROSIHNA TOPIC was chartered by TorMar from Topal.

Alsn on January 23, 2003, Ravimax filed itse verified complaint against
TorMar im C.A. No. 03-21%. Havimax claims that TozrMar owes it § 76,5632.20,
On the same date, Mavimax cbtained a writ of attachment againet the bunkers
aboard the M/V ROSINA TOPIC. C.A. No. 03-219, Record Doc. No. 3.

On Februacy 3, 2003, the court ordered and copfirmed the private sale of
the bunkers pursuant to Supplemental Rule E{9), which permits the sale of
property and the deposit of the proceeds of sale into the registry of the
court "to be disposed of according [*3] to law.® Topal bought the bunkers
for § 60,491.60 and placed the proceeds of the sale into the regis of
the court. The court ordered all claimants to the proceeds ko filu?EEE)r
claims by March 10, 2003. The attachments of Artemis and Navi -]
bunkers were released and then attached to the procesds of e. Record
Doc. Hos- 24, 25. UO

The other four claimants subseguently intervened in Ha. 03-217 ko
assert their respective claims to and attach the funds regiecry of

the court. Armada claims that TorMar owes it § IJE.E«I. ei Aclas claime §

443,372.87; Topal claima 5§ 447,506.41; and VIS el %4 ,658.29. Thus,
with the exception of VIS, each aeparate claiman laim coneiderably
excesds the funds in the registry of the court

Each of the six separate charter partie n TorMar and the
claimants provided thar any dispute hutuu% r and the cther party
ghould b= submitted to binding arbitrati London. Topal, VIS5 and
Havimax sach abtained an arbitration n%igninﬂt TorMar in London. On
June 23, 2003, this court confirmed hree arbitration awards against
TorMar. The court deferred rulim imax's simultanecus reguest for

entry of judgment, "pending [+*4 a ranking of liens.® Record Doc. No. 67.

On June= 2&, 2003, chis referred to the undersigned United
State=s Magistrate Judgz !n roceadings and sntry of judgment in
accordance with 28 U.S. 318 {e) uvpon written consent of all parties who
had app=ared in the a ; Becord Doc. Ho. 70.

Fallowing a stat ference, the court ordered the parties to file
motione for B ent on the issue of what law governs the ranking
of claims in t img. REecord Doc. Mo, 76. All parties Cimely filed
their motions Doc. Mos. 78, 7%, 80, 81, and opposition smsmoranda.
Record Doc. B4, 85, Aa7.

TorMa no appearance in any of the actions. Default judgment was
ente avor of Artemis and against TorMar in Civil Action No. 03-217

in & E of § 14l,483,80. Record Doc. Ho. 90.

T~§§E§TEIS
A, Summary Judgment Standards

Summary judgment is appropriate when "the pleadings, depositions,
answers to interrogatories, and admissions on f£ile, together with the
affidavits, 1f any, show that there is no genuine issus as to any material
fact and that the moving party is entitled to & judgment as a matter of
law."® Fed. RE. Civ. P. 56(c} [*5] . The moving party bears the initial
burden of identifying those portiomns of the pleadings and discowvery in the
record that it believes demonstrate the absence of a genuine issue of
matarial fact, but it is not regquired to negate elements of the noomovwing
party's case. Edwards v. Your Credit, Inc., 148 F.34 427, 431 (5th Cir.
1998) {eiting Celotsx Corp. v. Catrstt, 477 U.5. 317, 323, 51 L. BEd. 24
265, 1DE 5. Ct. 254B(19B5)}).
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When a moving party alleges that there is an absence of avidence
necessary to prove a specific element of a case, the nonmoving
party beara the burden of presenting evidence that provides a
genuine issue for trial. "There is no issue for trial unless
there is sufficient evidence favoring the nomnmoving party for a
jury to return a verdict for that party. If the evidence is
merely colorable, or ie not significantly probative, summary

judgment may be granted.®

Thomae v. Barton Lodge II, Ltd., 174 F.3d 636, 644 (5th Cir. 1999) iting
Celotex, 477 U.5. at 322-23; quoting Anderscn v. Liberty Lobby, Ing. 7 377
U.8, 343, 349-50, 91 L. Bd. 2d 202, 106 8. Ct. 3505 (138&)).

A fact 18 "material® if ite rescluticn [*6] in favor of rty might
affect the cutcome of the acticn under governing law. Andersog 77T 0.8, at
248; Hamilton v. Segue Software Inc., 232 F.3d 473, 477 eir. 2000). An
igsue is "genuine" if the evidence is sufficient for ohal trier of
fact to return a verdict for the nommoving party. Id.

To withatand a properly supported motion, the ing party who bears
the burden of proof at trial must come forward wih idence to support the
egagential elements of ite claim. Mational Ass 't Employees w. City
Pub. Serv. Bd., 40 F.3d &98, 712 (5th Cir. I YMeiting Celotex, 477 U.5.
at 321-23). *[A] complete failure aof proaf rning an essential alesment
of the nonmeving party's case renders al facte immaterial.® Celotex,
47T U.B. ac 323.

The court must consider all evid in the light meoet favorable to the
nonmoving party. Hatiomal Ass'm t Employess, 40 F.3d at 712-13.
"Conclusory allegations unsup specific facts, bhowever, will nokt
prevent the award of summary nt; 'the plaintiff [can] not rest on hise
allegations ... co gec [*7 jury without any "significant probacive
evidence tending to Bu e complaint."'™ Id. ac 713 (guoting Anderson,

477 U.5. at 249).
B. The Argumentcs AE Parties

motions present an issue of law: what law governs
iea' attachments of the procesds of the pale aof
h elaimant'e claim is based on TorMar's breach of ies
contractual ations te pay charter hire to that claimant undsr the
tarms of x separate charter parties. Each charter party provides, in
identi substantially similar language, that it ia to be governsd by

Engl

tlas charter party provides: "P 17. That should any dispute arise
=n Owners and the Chartersers, the matter in dispute shall be referred
inding arbitration in Lenden.] ... Clause 31%9:; Arbitration. This
Charter Party shall be Governed by English Law." Becord Doc. Ho. 81, Atlas
and Armada's Joint Exh. A, Atlas Charter Party.

The Armada charter party provides: "That should any dispute aris=
betwean Owners and the Charterers, the matter in dispute shall be
determined in accordance with Clause 48 ... Clause 48. Jurisdietien. [*&]
The construction, validity and performance of this Charter Party shall be
governed by English Law.*® Record Doc. Mo. 81, Atlas and Armada's Joint Exh.
B, Armada Charter Party.

Tha Artemis, MNavimax, Tepal and VIS charter parties each contain the
following identical language: *"That ahould any dispute arise batwesn
[claimant] and [TorMar], the matter in dispute shall be referred to
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[binding arbitration in London.] ... This charter party to be governed by
and construed in accordance with English law." Record Doc. Ho. BO, Topal
and VIi§'s Joint Motion for Summary Judgment, at pp. 2, 3, 4-5.

analysis of the issue posed by the motions for summary judgment reguires
the court to addrese (1) the effect of the charter parties on the choice of
law to be applisd to ranking the claims, {2) the effect of che Convention
on the Recognition and Enforcement of Foreign Arbitral Awards ("the
Convention®), 9 U.B.C. § 201 et seg., oo the choice of law tc be applied
to ranking the claime, and (3) how to rank the claims pursuant to the
applicable law.

Atlas, Armada, Topal and VIS contend that English law applies t‘;gébking
of the claims pursuant to the charter parties and the [*3] Co

They note that all claimants are essentially egqual in rank; each haa
an uneecured claim and each has attached the sale proceeds 11;5?

personam action under Rule B. None of the claimanta has a wa me

Topal and VIS argue inm their joint motion that the Degwen inn mandates
that English law should apply to the rapking of all @ because all of
the contracts are governed by English law and bec. Ee ranking of claims

lien.

is a matter of substantive, rather than procedural \law. Topal and VIS
contend that Article III of the Convention the court to honor the
contractual choice of law and apply the subs ve law of England to the
pricority of claime. If this argument is ac , Topal and VIS have
provided evidence that English law reqgui £ the funds in the registry
of the court be divided among all clai ra rata in propertion to their
claimg.

Atlas and Armada adopt the af Topal and VIS. Atlas and Armada

pro rata because there is no ful way to dietinguish the positicns of

alsc make an eguitable argumsnt t) ehe esurt should distribute the funds
the claimants and becauss l%*lty is the law of eguicy.

In cpposicien ea [*10 & arguments, Arcemis and Havimax contend
that Artiecle ITII manda d‘;:;nt the faderal procedural law of the United
Srates applisa eo pr tizing the sclaims. They argus that the case law
tal Bule B provides that the claimant who first
is ranked first and that the first-ranked claimant
cirasty of the funds, which are insufficiesnt to satisfy
Artemis and Navimax attached the bunkers on the same
currant memoranda, it appears that they are willing to be

retar Partiss' Choice of Law Is Irrelavant to Ranking

iguous language of each charter party provides that a dispute
the parties to sach contract shall be governed by English law. In
netant case, each party's dispute with TorMsar has besn or could be
alved sirhar by an arbitral award ar default judgment againat TorMar.
The igsues of how to rank the competing claimse ie not a contractual issue.
Thus, the choice of English law in thes charter parties is irrelevant to the
issues before the court.

0. The United States Is the *"Territory Where the Award Is Relied Upon”

Article IIT [*11] of the Convention provides: "Each Contracting State
shall recognize arbitral awards as binding and enforce them in accordance
with the rules of procedure of the territory where the award is relied
upon, under the conditions laid down in the following articles." 9 U.S.C. §
201, Art. III (emphasis added). Topal and VIS contend that the emphasized
language requires this court to enforce and rank the arbitral awards in
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accordance with English law. Artemis and Wavimax argue that the same
language means that United States procedural law should apply because the
parcies with arbicral awards are "relying upon®™ the awards by enforcing
them in the United Btates.

Topal and VIS provide no legal authority for their interpretation that
the language in the Convention concerning *"tche cerricory where the award is
relied upon" means England. To the contrary, it is clear that "the
territory where the award is relied upon* is the United States, where the
parties with awards seek to enforce them. *The proceedings for enforcement
of foreign arbitral awards are subject to the rulea of procedure that are
applied in the courts where enforcement im sought.” In re Arbitrat
betwesen [*12] Monegasgue De Resassurances S.A.M. v. Nak Raftc
Ukraine, 311 F.3d 488, 495 (24 cir. 2002] (emphasis added); ac ihatsu
Motor Co., Inc. v. Terrain Vehicles, Inc., 1992 U.5. Dist. L@ 804, No.
92 C 1589, 1992 WL 133036, at =2, 3 (N.D. III. 1992) (Harc,

In reaching this conclusion, the Second Circult exami e legislative
history of the Convention and found that the drafters rminarion "to
apply the various procedural rules® relied upon by res aof the
several signatory nations where enforcement was E ght was reached

tandards." In re
Leanard V. Quigley,
8 Coavention ocn the
rda, 70 Yale L.J. 104%,
‘the Contraccing Btates have
ures for che recognition and

enly after proposals were made to establish unif
Monegasque, 311 F.3d at 496 (emphasis added)
Accesaion by the United States to the Unle
Becognition & Enforcement of Foreign ArbitrAl
1085 (1281} . "It therefore sssms clear
been lefr free to establish different

enforcement of foreign awards and awards ...."' Id. (guocing
Quigley, 70 Yale L.J. at LDES) (e added) . Finally, che appellate
court [*13] atated that "the = thry nations aimply are free ce apply
differing procedural rules .. ver rules of procedure for enforcemant

are applied by the enforc
reference to any other pr

ce must be coneidered acceptable, without
aof the Conventicn.™ Id. (emphasis added}.

Therefore, pursuant ¢t
United States apply
obtained by Topal,

Convencion, *"the rules of procedure of the
orcement in this country of the arbitral awards
Havimas.

Topal and VI argus that English law appliss berause the ranking of
claime is sub Q‘m. not procedural. If ranking is substantiwve, then
Article ITI t reguire that the court apply United States law to that
i IT1I reguirea only that the enforcing country "enforce [the
ce with [ita] rules of procedure.* 3 U.2.C. § 201, ArE.
n re Monegasgue, 3111 F.3d at 495 ("The proceedinga for
of foreign arbitral awards are subject to the rules of
that are applied in the courts where enforcement is sought ...
ause] the doctrins of forum non conveniens [is] procedural rather chan
scantive, ®* ik applies [*14] in this procesding to confirm a foreign
arbicral award pursuant to Article TIT.) (intsrnal quotation omitesd).

Topal and VIS admit in their memorandum that attachment under
Supplemental Rule 8 is a procedural device to obtain securicy for an
eventual award. Neither Rule B nor Rule E{3) contains any ranking
mechanism. However, the case law has developed a system for ranking
competing claims under Rule B, which ranks the claim of the firat attaching
creditor first, to the exclusion of all other claimants if the attached
propercy is insufficient to satisfy lower-ranked claims. Topal and VIS
contend chat the judge-made rules do not apply in this case because the
ranking law is substantive and thus not applicable under the Convention.

Tepal and VIS cite Federal Courts, 32 Am. Jur. 2d § 33% (19585}, for the
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proposition that "substantive law defines the remedy and the right, while
the law of procedure defines the modes and conditions of the application of
the one to the other." They note that procedural rules do "not bear on the
subetantive right to recover." American Dredging Co. v. Miller, 510 U.S5.
443, 454, 127 L. Bd. 2d 285, 114 8. Cc. %81 (1994} . They argue that ranking
affecta [*15] thelr substantive rights te recover and is thersfore
gsubstantive in nature,

Topal and VIS8 cite Aurora Maritime Co. v. Abdullah Mohamed Fahsm & Co.,
B5 F.3d 44 [(2d Cir. 1996), in which the Sscond Circuit affirmed the denial
of a sotion by a bank, HSBC, to vacate two claimants' earlier-£filed
Supplemental Rule 8 attachments of defendant's funds on deposit im
bank. HSBC argued that it was entitled under Few York law to a
the funds in defendant's accounts with it to repay defendant's & HERC

and that the sectoff outranked the other creditors' maritime ments
The court held that the state remedy was presmpted by fedsra iralty
law. .
Topal and VIS rely on the following portico of the d Circuit's
cpinion to argue that ranking of attcachmente is B -
The raticmale underlying maricime attac i twofold.

atisfaction if a
to argue that Rule B

guit ie successful. HS5BC seizes oo thi
is merely a ‘“procedural® rule that affect a litigant's
*substantive right to recover,"® &E not warrant

preempiicon under American Dredgi er, this argument

Firset, attachment provides a means to ass

igocres the second [*16] pu maritime attachment, namely,
to insure a defendant's appear in an acticn, an aspesct of
attachment inextricably 1i a plaintiff's substantive right

EQ Tecover ...

Without maritime a
ctheir funds could =
rights of admiralt
owed to ic agains

nt, defendants, their ships, and

ade the enforcement of substantive

N By permitting a bank to set off amounts
endant 's account notwithstanding an

earlier maric achment, therefore, Section 151 threatens to
undermine the r of federal admiralty courts sitting in Hew
York to en substantive admiralty law.

Id. at 4 iSration and citations omitted) [emphasis added).

= = o= W WYPm = = o= o= = s s = Footnotes = = = = = = = = = = = = - - =

In American Dredging, a Jones Act plaintiff brought anm in personam
on in state court. The Supreme Court held that Louisiana‘'s forum pon

iens law, which conflicted with federal forum non conveniens law, was
not preempted by federal admiralty law. One reason for the lack of
preemprion was that the doctrine “is procedural rather than substantive."
American Dredging, 510 U.85. 453, 114 5. Ct. at 588. Becauss "forum non
conveniesns doas not bear upon the substantive right te recover, and is not
a rule upon which maritime actors rely in making decisions about primary
conduct--how to manage their business and what precautions to take," the
Louisiana law was not preempted. Id. at 288-85.

------------ End POOLWOLES- — = = = = = = = = = = = = [€7]
Aurcra Maritime Co. does not assist Topal and VIS. First, the facts and
the issue in that case are distinguishable from the instant action. In that
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case, the bank was trying to use stare law te vacate previous maritime
attachmenta; the lssues was whether the setoff laws of the individual states
could presempt federal admiraley law. That is not the case here, where the
sole issue is the manking of otherwise equal attachmests under maritims
law. Second, the appeals court did not hald that the sale purposs of Rule B
was to protect substantive rights, nor that the firat purpose of Rule B was
not procedural.

I Eind that the priority of claimants, each of whom has attached a
defendant's property under Rule B, is not substantive. Each claimant's
substantive right arises from TorMar's breach of contract. Contract law
gives the claimants a right to recover damages. The contracts and
Convention provide the remedies of damages and an arbitral aw
claimg should be ranked has no effect on the claimaints' subst

to recover from TorMar. Ses, =.5., Banco de Credite Industri . Va
Tesoreria Gensral, 990 P.24 827, 832 (Sth Cir. 1993) (eiting 1 Brandon
v, 5.8, Danton, 302 F.24 404, 410-11 (5th Clr., 1962)) (" roSpanish law

determines ... the substantive nmature [of Tesaoreria
law of the forum (U.5.) will rank Tesoreria Ganeral's
pecking order of the sale procesds di:trihutinu--js

claim in the
funds in this

court's registry are insufficient to satisfy thes ges claimed by the

lower-ranked claimants, those slaimants can t elr arbitral awards and
their damagea claims to another forum where r has assets and pursus
their right to recover. That right is nei inguished mnor affected by
the merely procedural ranking of claims iE procesding.

Because the Convention regquires the ieation of United States

procedural law and because the rankSEE:r claime is procedural, the court
applies the ranking syacem devel the discrict courts under Rule B.
The gensral rule is thact the f 2;:?’ritimz attachment in time is the first
in right. A. Coker & Co. v. H Shipping Agency Corp., 1999 U.S5. Dist.
LEXIE 17415, No. 99-1440, 1009808, at *2 (E.D. La. How. 5, 1993)
[vance, J.) leiting Tritco iner Int'l, Ltd. w. Baltic Shipping Co.,
1995 U.5. Dimt. LEXIS 15(::2 95-0427, 1995 WL 608485, [=19] at =4

{(E.D. La. Oct,. 12, 193 ar, C.J.); Brarboard Venture Shipping wv.
Casinomar Transp, 1 8. Diat. LEXIS 158581, 1553 WL 464686 (5.0.M.Y.
How. 9, 19931); AnE hipping Co. wv. Triton Int'l Carriers, Ltd., 1980
A.M.C. 681 (E.D 1878) , aff'd, 0% F.2d 500 (3d Cir. 1979); Gramt
Gilmore & . Black, Jr., The Law of Admiralty § 8&-1, at 586
[{1975)) . Th thin the class of attaching creditors[,...] the first to
attach prava . And since thers is no dispute that Triton was the first

editor in this action, Triton is eatitled to be paid in
o subsegquent attaching creditors." Tritom Container Imt'l..
. Dist. LEXIS 15443, 1555 WL &080485, at =4,

court in Triton Container declined the imvitation of the lower-
greditar *"te depart from the gensral rule and uese its equity power
t®® aorder pro rata sharing among attaching creditors ... [The other
creditor] has shown no reason, such as frauwd, collusion, or bad faith on
the part of Triton, which would justify a pro rata sharing in this case.”
Id. I similarly find that Atlas and Armada have provided no justification
to resort to eguitable pro [*29] rata sharing in the instant case.

CONCLUS TON

Accordingly, IT IS ORDERED that the motions for summary judgment of
Atlas, Armada, Topal and VIS are DEMIED.

IT IS FURTHER CRDERED that summary judgment is GRANTED in favor of
Artemis and Navimax and that the first attaching creditor is entitled to
the funds in the registry of the court.
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Arcemis and Wavimax attached the bunkera on the same day. Based on thelr

joint mocion for summary judgment, it appears that they are willing to be
ranked firet jeintly. If this ie correct, they should sc advise the court
by a joint letter no later than December 18, 2003, and judgment will be

entered in their favor.

However, if that assumption is not correct, the court will give Artemis
and Navimax an cpportunity to move for summary judgment on the issue of
which of them is to be ranked first. Their motions, if any, must be £iled
oo later than January 6, 2004. Opposition memoranda, if any, must be filed

no later than January 13, 2004.

Hew Orleans, Louisianma, this %th day of December, 2003. Q@
*

JOSEFH C. WILKIRSON, JR. O

UNITED STATES MAGISTRATE JUDGE E
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