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OPINTON AND ORDER

SCHEINDLIN, J.

even the finest tool is subject to abuse in

of an incpi, carcless or somewhat

pulative wser; likewise, the selection of
unqualified or illegitimate arbifrators or the
whitrilors’ exercise of powers exceeding their
mandate may subvert the parties’ agreement. Such
condisct may taasform a fair and  efficient
adjudicative proceeding mto a sham trial bereft of
the procedural protections of the judicial system.
This opinion addresses the following problem:
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where the parties have agreed to submit their
disputes to an arbitritor selected according 1o
specific, bargained-for guidelines, when does
non-adherence 1o those guidelines destroy the
legitimacy of the entire arbitration procesding?
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Age of Artificial Legal Reasowming as
Reflecied in the Jwdicial Tremmeni of the
Magruzon-Moxy At awd  the  Federal
Arbitration Act, 15 Loy, Consumer L-Rev.
173, 246 (2003} (echoing “what our
Mation's judges hove been ielling us for a
decade and a half. Arbitration s a good
thing, arbitratkan must be embraced.” ).

I FACTS [FN3]

FN3. The following facts ore undisputed,
unless otherwise indicated.

Encyclopaedia Universalis, S.A. ("EUSA") and
Encyclopacdia Britannica, Inc. ("EB") are parvies
w & Liternry Propemy License Agreement (the
"License Agreement”). [FM4] The parties submined
o dispute arising under the License Agreement to
arbitration, and an sword was entered on January
25, 2002. [FNS5] EUSA now secks recognition and
caforcement of the Award pursuant o the New
York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the "New
York Convention™), and entry of judgment. [FNBS]

FM4, Ser License Agreement, Ex. A to the
Complaint. Ex. 1 w 8803 Affidavit of
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Jennifer L. Maorfborowgh, counsel for
plaintiff {"Marlborough AIL™).

FM5. See Arbitration Award (" Avard™),
Ex. D to Complaint.

FHé. See EUSA's Memorandum of Law in
Support of s  Motion Purssant
Convention o©n the pition  and
Enforcement of Foreign Arbitral Awards
and for Judgment ({"ELISA
Mem.=), a 1; ? ULS.C, §§ 200-208.

produce, publish, sell and
otherwise distribute” the contents of a reference
work entitled “Enc in Universalis® in n.I.O
languages other than French. [FN9] EB o

poy EUSA & rovaky based on such sales

On the same day, EB entered inioc a

Agreement with Chub Q~
FMNT7. See EUSAS 8 Qmem af
Material Facts | Rule 561
("ELISA 56.]1 StmL

1 s@o

License Agreement, af Preamble,

@ 10, See icd, 9 5.

Francais du Livre ["CFL"}, a French corporation,
under which EB and CFL ngreed to form a
corporation  called Encvclopaedia  Universalis
France ("EUF™), which would have rights o
publication of Encvclopaedia Universalis in the
French language. [FM11] The License Agreement is
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Page 2
governed by New York Law, [FMI2]

FN11. See Twe Party Agreement, Ex. B w
Complaint, ' II; License Agreement

FNI1Z Ser LmApm:@
parties

Universalis Framce:™ rother, sccording to EUSA, it
was only in 1999 thmt EUSA discovered (by
viewing the French Wational Registry) that rights
had been illegally transferred from EUSA in 1967
or 1968.° [FN16]) EUSA‘s contention, though, s
noi butiressed by any mngible evidence or direct
testimony, rather, it springs from repeating the
assertions of EUSA's French counsel, Frangois
Tripet, in telephone conversations with EUSA's
New York counsel, [FNI1T]

FNI13. Ser Defendants Response to
PlaintxiTs Local Civil Rule 56.1 Stalement
of Materinl Facts ("EB 56,1 Resp”) § 5
92303 Reply Affidovit of Jlennifer
Marlborough ("Marlborough Reply AIL"),
111,

FM 14, Ser EB 56.1 Resp., 1 5.

FM15., See License
Preamble.

Agreement, af

FN16. See Marlborough Reply AL § 1.
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FN17. See i, §9.

*2 In any cvent, the parties provided for arbitration
of dizputes aorising under both the License
Agreement and the Two Party Agreement. The Twao
Parmy Agreement provides that, should the parties
fail 1o agree on any maler requiring approval of
CFL. and EB as sharcholders, "either party may
demand that the matter be referred to o Board of
Arbitration for resolution.” [FN18] The Two Party
Agreement further states:

FNIB. See Two Pary Agreement, ¥
Villia).

The Board of Arbitration shall be composed of
two arbitrators of which one shall be chosen by
EB and the other by CFL. In the event of
disagreement between these two orbitrstors, they
shall choose a third arbitrator who will constitute
with them the Board of Arbitration. Upon the
fnilure of the two arbitrators to reach agreement
upan the chotce of a third orbitrator, the third
arbitrtor, who must be fuent in French an
English, shall be appointed by the Presi of
the Tribunal of Commerce of the Scine '

of Commerce in Lonmdon at the the
arbitraior who is first o make sl
s 3

FN19. fd, § VIH(b

hSelect one of the arbitrators; and provided

her, that the third arbitrsior shall be selecied
il President of the Tribunal de Commerce of
Luxembourg from a list of arbitrators maintained
by the British Chember of Commerce | London
at the request of the arbitrator who & first 1 make
such a request . [FN20]

FM20, License Agreement, § 14,

Page 4 of 13

Page 3

As of March 10, 1999, the British Chamber of
Commerce no longer maimtaimed such a list of
orbitrators, [FIN21]

FM2l. Ses ¥10003 Letter from Marlvn
Hope of the British Chamber of Commerce

to Elien Mellor, Ex. 4 Inhln@qﬁ AT,

In October of 1995, EB ing royaly

payments o ELSA under ende Agreement.
[FNIZ] EUSA nnd B shout EB's
obligation 1o con i m:hmmmh..md
were unable 1o _pesol; maner. [FMNZ3] On

December I'? 1996, ELYSA notified EB that it hasd
"named as s/ charged with representing the

clopaedin Universalis S.A., Mr.
." [FN24] EB objected repeatedly
S ppointment, protesting that, as EUSA's
\&u counsel, Tripet could not function as o

biirator, [FM25] On May 18, 1998, EUSA
uh o letter to EB describing its claim and moting
it had named Raymond Danziger, an accountant
residing in Paris. as its arbitrator instend of Triper
[FN25]

FN22. See EB 56.1 Resp., 1 12

FN23. 1, ¥ 13.

FN24, Ser 1271996 Letter from EUSA o
William J. Bowe, Executive Vice
President and General Counsel of EB, Ex.
A to 9303 Declormiion of William )
Bowe ("Bowe Decl.™).

FN25. Sev Bowe Decl., 1 7, Exs. B, D.

FN26, Se¢ 5/18/98 Lener from EUSA 10
EB, Ex. G 1o Bowe Decl,

After receiving motce of EUSA's claim, EB
expressed s willmgness to reach an agreement
berween the parties, without resort to arbitration,
provided that EUSA send it documents which "(i)
identify the past and cuwrrent beneficial owners of
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Encyclopaedia Universalis S A and (ii) conmin a
certification by acceptable independent third party
tax authorities thet payments made by EB 1o
Encyclopacdia Universalis 5.A ... are not part of
any scheme m’u‘hfn:mﬂn:]m‘t:rfﬁmynlnpn:ﬂu
Universalis 5.A. 1o violale the tax laws of France,
Luxembourg or any other coumry_." [FN2T)
EUSA  refused o provide such documentation,
stating that EBs terms  were “absolutely
unaccepiable in suspecting that our company might
have been incorporated fior the purpose of vielsting
lews of other countries” and again suggesting that
EB appoint its own arbitrator. [FN2E]

FN2T. Ser 671158 Letter from Bowe to
ELSA, Ex. H to Bowe Decl.

FN2E Ses 6/18%E Leter from ELSA to
Bowe, Ex. | to Bowe Decl.

*3 On July 2, 1998, EB sppointed Robert Lovios,
an attorney doing business in Mew York, to serve as
an arbitrator to resolve the dispute between ELVSA
and EB. iFW]MﬂMMﬂ!H%
have discussed the scope of the arbvitration

procedures (o be followed therein, but nei
Inspnd!.nndmm:huc:lﬁﬂﬂt
disagreed on, or in fact even
the underiving claim. [FM30]

FN29. See EB H@. 116

FN30. See Declaration of Rober

appointed by EB
{"La del."). 4 8, Exs. C, D, G.

On ]?Hﬂanz#rﬁm:ndu
Trbunal of Commerce of

{"th: Tribunal™), representing that "the
itrntors were unable o agree a8 o the
ination of o third arbitrotor,” and asking the

President 1o nome a third arbitrator pursusnt to the
License Agreement. [FNG1] Dalnziiﬂ' informed the
President that "the agreement in fact provides for
the designation of an arbitrator drawn from the list
maintained by the British Chamber of Commerce in
London,” but noted that “however, information

Page Sof 13
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obisined from Ms Elizza Mellor [sic] .. indicate
that such a list is corrently non-existent . that 83 n
result it is appropriate o choose another competent
arbitrator,” [FN32] Danrziger informed Layton of
his letier to the President on April 15, 1999, [FMN3i3]
On Apeil 22, 1999, Maryse Welter, the Presiding
Judge of the Tribunal of Commerce, appointed

Nicolas Decker, nn pfiomey admi o the courls
of Luxembourg, a3 the third . [FM34]
Layton in wm wrote to the i slating in
pertitent part.

EA FN33. See 471599 Letter from Danziger to

[V]e is plain to me as an experienced intemational
erbitrator that 8 major $1ep in the course to be
followed under the applicable arbitration clause
has been overlooked,

M. Danziger and | have never had opportunity
[5ic] to confer as between ourselves regarding the
selection of a Chairman by consent, as opposed 1o
asking vou o sppoint one from the list referred 1o
in the applicable clause. The partics plainly
inténded that such a cooperative affempt to agree
on an arbitrator take place. See par. VIIL(b) of
the Two Party Agreement of Nov. 21, 1966, line
i

“In the event of disagreement between these two
arbitrators, they shall choose a third arbitrator
who will constiuie with them the Board of
Arbitration. Lﬁuunrh:'_.ﬁu-l'mrqfﬂmhm
wﬁurm:mruﬁmﬂmn,mu
af the third arbitrarer ., eie,

i

the
Iﬁ:m:ni:phmd‘mh‘l Danziger and 1
mﬂﬂfwmmﬂuﬂmwm

important subject. It i5 nod appropriste to
over this step and to ask vou 1o appoint someone

£E3
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from a jurisdiction such as Luxembourg or Paris

Accordingly, | must respectfully request that vou
decline 1o process M. Danziger's request, with an
instruction to both of us 10 attempt o camry oul
the dictates of the governing clause in the
contract, [FH35]

FM35. 42899 Letger from Layion o
President of Tribunal of Commerce, Ex. G

to Layton Decl. (emphasis in original),

wenl on o suggest various desirable
criteria by which 10 choose an whbitrator, and
sugpested that an appropriate arbitrator might be
chosen from a list maintained by the London Court
of International Arbitration. [FN36] On May 5,
1999, Judge Welter suspended all arbitration
proceedings led by Decker. [FN37] On May 27,
1999, Danziger responded to Lavien's April 28
lester, stating:

FN36. fd O

FH37. See 72903 Declaration of F
Tripet. counsel for ELISA ("Tri

126,
“4 In the letter you semt o the ol the
on April

third Arbitrator

a resident of New

ing one.
with these suggestions or wishes.
5 no doubt that we failed to
upon the choice of the third

FM38. 52798 Letter from Danziger o
Layton. Ex. C 1o Marlborough Reply AfT.

On or about December 14, 1999, counsel for
EUSA and EB atended a hearing before Judge
Weliter regarding the appointment of Decker, [FN39]
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On February 22, 2006, Judge Welier Bsued an
order for Decker to proceed as an arbitrator, [FMN40]
Decker forwarded Judge Welter's decision o
Danziger and Layton and announced that he
intended to commence arbitration  proceedings,
scheduling a meeting for Moy 19, 2000, [FN41] On
April 13, 2000, Layton informed Decker that he
would not attend such a meeting, stating:

FN39. See Tripet 06Q~

FN4D. See

that the EU party disrcgarded the

of the Agreement betwesn the parties
that the two wsppointed arbitrotors arespe Mo
agree on @ Chairman. That procedure never ook
place. Mr. Danziger simply skipped over that
requirement  and  sought relief  fom  the
Luxembourg  court.  Additionally,  absem
agreement from EB and in violation of the
Agpreement, ithe Coart disregarded the
Agreement's requirement that a Chairman be
appointed from the list of arbitralors maintamed
by the British Chomber of Commerce. The fact
that such a list 15 no longer mamtained by that
organization does not give anvone care blanche
to appoint o Luxembourg attomey as Chaimman.
Lastly, the pgreement mandates that it be
governed by Mew York law. EB is not awane that
vou are qualified as one leamed in the law of
Mew York., [FM42]

FMN42, See 4/1300 Letter from Layton to
Decker, Ex. ] to Layton Decl. {emphasis in
original).

On May 12, 2000, Danziger wrote to Decker
agreeing o meel on Moy 19, opming that “the
arguments that [Layion] presemted 1o refuse to go to
the meecting that you proposed i your April 11,
2K} lettier confirms—if there was a peed--the
dilmtory tactics wtilized by Encyclopedin Britannica
singe February 1998 to avoid the arbitration
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required by the agreement between the parties.”
[FN43]

FMN43. 51200 Letter from Danrmger o
Decker, Ex. F io Marlborough Reply AT

Decker wrole 10 Danziger and Layion on May 16,
.mn.wlin;Lwnmmdm:n-hin-mm

gs, and sctting @ new date of June 16,
Mﬁwhnﬁmﬂ:ﬁnm“[mﬂjhm

FN47. %o BB 56.1 Resp,, § 32,

- arbitration  tnbunal  commenced
withou! participation by either Layton

[FM48] On January 25, 2002, the arbitration

found that EUSA was entitled w: (1) &
iermination of the License Agreement, a8 of
February 12, 1998; (2) payment from EB m the
amowt of 2,174.077.42 Euros plus ten percent per
annum interest on rovalties of 1348 W77 Euros
from MNovember | until settlement of the Award, (3)
payment from EB in the amount of 914,696.10
Eurps plus ten percent per annum interest from

Page Tof 13
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Janusary 25, 2002 until settlement of the Award: and
(4) payment from EB in the amount of seventy-five
percent of the Arbitration Award costs, including
the arbitrators’ expenses and fees, totaling 67,200
Euros, incloding twelve percent Value Added Tax
[FMN49] EUSA mow seeks recognition, confirmation
end enforcement of the Awnrd.

Fra8. Ser id, 9 3.'11--IIQ~
FNA9. See id, H-Qd

ot 22293,

L. LEGAL ST,

Under the \rm Convention, & court “shall

con firm unless it finds one of the grounds

for erral of recognition or enforcement

of specified in the said Convention.”

[ Article ¥ of the Convention, a court
refuse 1o confirm or enforce an arbitral award

ane ar more of the following grounds:;

FNS0. 9 US.C. § 207. see Baker Marine
Nig) Lid v Chevrom (Nig) Lid, 191
F.3d 194, 196 (2d Cir.1999).

{a) The parties 1o the sgreement .. were, under
the law applicable to fthem, under some
incapacity, or the said agreement is nol valid
under the law to which the parties have subjected
it or, failing any indication thereon, under the kaw
of the country where the award was made; or

(b} The party against whom the award is invoked
was nol given proper notice of the appointment of
the arbitrator or of the arbifration proceedings or
was otherwise unable to present his case; or

(c) The award deals with 8 difference not
contemplated by or not falling within the terms of
the submission to arbitration, or it contains
decigions on matters bevond the scope of the
submission to arbitration, provided that, if the
decisions on matters submitted o arbitration
be separated from those not so submitted,
part of the award which contains decisions
matiers  submitted to  arbitration  may
recognized and enforced; or

(d) The composition of the arbitral suthority
the arbitral procedure was not i sccordance with
the agreement of the parties, or, failing such

g

8 WS
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agreement, was not in accordance with the Llaw of
the country where the arbitration ook place; or
{e¢) The award has not yet become binding on the
pariies, or has been set aside or suspended by a
competent authority of the eountry | which, or
under the law of which, that award was made,
[FN51]

Fi51l, Mew York Convention, ort W[l
See Vusuf Akmed Alghanim & Sons v, Toys
"R" Ly, Inc., 126 F3d 15, 19 (2d Cir.1997)

A court may also refuse to enforce an award if
"[t]he subject matier of the difference is not capable
of settlement by arbitration,” or if "recogmition or
enforcement of the award would be contrary to the
public policy” of the country in which enforcement
or recognition is sought. [FN32] "[1jn an action to
confimm an awoerd rendered in, or under the bw of, 2
foreign  jurisdiction, the grounds for relief
enumernted in Article V' of the Convention are the
only grounds available for seming aside an arbiral

FN32, See id, ant. V(2).

O
&

FN53, Yurgl dhmed Al . 126
F.3d m 20 (declining FAA's
implied defenses to ion of an
arbitral award i Mew  York
s oo $

IV. DISCUSSION

this Court should refuse w
foree the Awsrd because it meets
i L nds specified in the Mew York
Convetitioh. Specifically, EB claims: (1) the
i L it's arbitration clouse was invalid
el th: doctrines of impaossibility and frustration
\purpose; (2} the arbitral tribunal was impeoperly
composed: and (3} the arbitrators exceeded their
powErs.

A. The Agreement to Arbitrate Was Mot Invalid

The MNew York Convention provides tha
enforcement of a foreign arbitral award may be

% present evidence of such imvalidity to the

award." [FN33] O

Page & of 13
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refizeed if “the agreement is not valid under the law
o which the parties have subjected iL™ [FN54] The
License Agreement is governed by New York Law.
[FM3E5] EB accordingly argues that, under New
YWork law, the disappearance of the list of arbitrators
maimtzined by the Brtish Chamber of Commerce
rendered the License Agrecment’s arbitration clause
umenforceable, relying on the lnw contrect
defienses of impossibility and i

Meiither of these defenses, b
arbitration agreement alid.

in Marericals nl
| .F" Chi Mel Corp, 334
090 (3d Cir2003) (holding
that opposes enforcement of a

jurisdiction was void @b imitio is entithed 1o

district  court, which must moke
independent  defermimation  of

sgreement's validity and therefore of
arbitrability of the dispute”).

FHM55. See License Agreement, ¥§ 13.

1. Impossibility

EB posits that, because the arbitration clause
specifically requires thai any third arbitrator "be
selected by the President of the Tribunal de
Commerce of Luxembourg from a list of arbitrators
makwained by the British Chamber of Commerce in
London,” the disappearance of that list renders
performance of the arbitration clause impossible
[FM36] EB's literal definition of impossibiliny,
though, is not legally correet,

FN56. See EB's Memorandum of Law m
Opposition 1o ELSA's Motion to Confirm
Arbitration Award {"Opp.Mem."), at 14-16.

The Second Ciwcuit defmes impossibility s
follows:
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In peneral impossibility may be esguated with an
inability to perfform & promised due o
mtervening events, such as an act of sate or
destruction of the subject matter of the contract
The doctrine comes inte play where (1) the
coniract does not expressly allocate the risk of the
event's occurrence o either party, and (2) to
discharge the contractual duties .. of the party
rendered incapable of performing would comport
with the customary risk allocation. Essentially,
then, discharge by rensonm of impossibility ..
enforces what can reasonably be inferred to be
the intent of the parties af the time of contract.
[FM5T]

FNS7. United States v. General Douglas
MacArthur Senior Village, Inc, 508 F.2d
377, 381 (2d Cir.1974) (applying New
York law).

The License Agreement doss not  explhicitly
allocate the risk of the dsappearance of the
Chamber of Commerce list to either

License Agreement that the parties intended that
unforeseen disappearance of that list should

in complete discharge of the parties’ nbﬁ%

pasrTy.
Hmw.umnﬂm&maﬁybemrmﬂﬁmﬂ:“o

arbitrase disputes.

Indeed, under Mew York law, the imtent
of the parties is the key question, | Here, the
terms of the License Agreement an actions of
bath parties, mlmwull DanciFers request that the

trtor and EB's
subsequent  wil the arbitration
procesdings, ding that the domimant
purpose Agreement's arbitration

riycra Tht disappenrance of the
ahrierce list coukd not alone render
y of the parties' dominant mtent
bitration of dispuies was begun. and
concleded  legitimately  and
in the abaence aof the Chamber of

FNSE. See Laoboratorios Grossman, S4. v
Forest Laboratovies, fnc, 295 MN.Y.5.2d
756, 757 (lst Dept.1968) (holding that
where parties specified that dispates
arising wnder & contract should be

Page 9 of 13

Page 8

arbitrated  pursusnt to the "rules and
procedures of  the  Pan-American
Ashitration  Association,” a nopexistent
organization, lower court shoubd conduct a
hearing (1} o determine whether the
parties actually meant to refer dispules to
the similarly named "Inter-American
Commercial Arbitration C ission” and,
if the court finds that the id not so
agree, (2} o {

dominant imtent iy
disputes should b€ ark
that one precise insi
used to arb

accoed
z.me&{X-m
*7 argues that the puorpose of the
i clause was  frustrated by the
d e of the Chamber of Commerce list
requirement that o thind arbitrator be selected
that list, according to EB, "ensured both
Britannica and EUSA that if it became necessary to
appoint & third arbitrator, he or she would be from o
neutral jurisdiction and qualified.” [FN39]

FN59. Ser Opp. Mem., at 16.

EB's analysis, like its analysis of the impossibility
theory, has intuitive appeal. It i indeed, unlikely
that two parties would have spresd specifically that
the third arbitrator could be chosen only from a list
maintained by the British Chamber of Commerce
absent some underlving reason fior that designation.
However, the docirine of frustration of purpose
generally applies only where "m0 wirtually
cataclysmic, wholly unforeseeable event renders the
contract valueless to one party.” [FNG0]

FM60, See General Dowglay MoacArihor
Senior Village. S08 F.2d at 381

It is difficult to argue that the disappearance of the
Chamber of Commerce list rendered the arbitration
clause completely valueless to either EB or EUSA.
Rather, EB and EUSA were able to appoint their
two  arbitrators  satisfactorily, and, had those
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arbitrators agreed on the merits of the case, or on
the identity of a third arbitrater, the disappearance
of the list would have remained wholly imelevant o
the arbitral proceedings. Indeed, even in the evemt
of disagreement between the two pamy-appoinisd
arbitrators, the puorposes of the clonse could be
served if the Tribunal chose o third arbitrator
embodying the salient characteristics of thoss
nrbitretors previously listed by the British Chomber
of Commerce. The disappearance of the Chamber
of Commerce list, then, does not amount to the
"wirtual catachyam™ necessary 1o support EB's theory
of frustration of purpose.

B. The Arbitral Trbunal Was Improperly
Composed

EB mnext orgues thai EUSA's arbitraior acted
improperly by asking the Tribunal to appaint a third
arbitrator, withowt first attempting, and failing, to
agrec with EB's arbitraior as o cither the merits of
the dispute or the identity of a third arbirator,
Bocamse the procedures for selecting arbitrators
outlined in the parties’ agreement were unt
followed. EB concludes, the appointment of & third
arbitrator was improper, and this Court shou
mfuummfuruﬂmhwudpmunﬂmﬂn“@

York Convention. [FNGE] Those pm-:udm'ns.,l
i uire
that:

French and English, shall be appointed

President of the Tribunnl of Commerce....
@2

FNE2. See Two Pany Agreement, 9§
VIll{b); License Agreement, § 14.

The License Agreement further provides that:
[The third arbitrator shall be selecied by the
President of the Trnbunal de Commerce of

Page 100f 13
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Luxembourg from a list of arbitrators maintaxined
by the British Chamber of Commerce in London
ot the request of the arbitrator who i first to make

the request.” [FNG3)

FMN&3. License Agreement. Y 14,

*8 The partbes' agreement, then,
the arbitrstons must "n:luaurm"
third arbitrator; (2} thm
arbitrfors must then
grhitrsdor; and (3)
party-appointed

do agree on a third
arbitrmior, the Tri of Commerce must appoant

ber of Commerce list. |

\ in tum.

Met and Failed to Agree

an arbitrator
will address

1. The

appointed Danziger and EB appointed
regarding the form and function of the

firation, bui do not appear io have addressed the
merits of the underlving cloim. [FN&4] EB
complains that, becasse “Mr. Lavion ond Mr
Dranziger never solicited or received submissions on
the substance of the dispute from the parties . [of
held] any discussions conceming the eclements of
the parties’ disagreement,” they never atiempied to
ppree on the merits, snd hepoe never should have
appoinied a third arbitrator, [FR65)

FHed. See Lavion Decl, 4 8 BExs. C, D,
i

F65. See Opp. Mem., ot 19,

However, ER reads more into the requirements of
the arbitration clause than the language will bear.
The Two Party Agreement, mnd by incorporation
the License Agreement, simply simes that the
arbitrators shall choose a third arbitator “in the
eveni of di between these two
arbitrators.” [FM66] The contract does nol specify
whether that disagreement must regard  the
undertying merits of the case or whether other
points of disagreement might  migger the
appointment of a third member. Here, Danziger and
Layton seem to have disagreed as to the procedural
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miles which would govern the arbitration
Specifically, in his letter of October
20, 1998, Layton refers to a conversation in which
he and Danciger ducussed certain procedural rules
and encloses a copy of one possible body of
govemning mules. [FN67] On November 4, 1998,
Danziger responded, referring again o a telephone
conversation, and ssserting that there would be "no
need to refer to ony intermational rules.” [FNGE)
Although such discosions do not sugged &
terminally deadlocked oarbitral tribunal, they do
provide ample support for the position that the two
mwﬁuﬂﬂmmdmudmnlnm
msye  relevand 1o the arbitration procesdings.
Iindesd, the purpose of the arbitration clause itself=
o provide for the effective arbitration of
disputes—would be stymied if. as EB suppests,
solely procedural disagreement between the two
arbitrators  could newver be remedied by a third
arbitrator, A disagreement  regarding  arbitml
procedure could, under thot theory, indefinitely stall
proceedings and negate any benefits of arbitration.
The two porty-appoimted orbitrators in this cose
properly turmed (o the appointmemt of a thied
arbitrator once  they reached substantial

disagreement as o the governing procedursl rules.

i ﬁw‘{&
X

FNGT. Sev 10/20/98
Danziger, Ex. C o

from Danziger to

FMEE. See |
Layton, E:? vion Decl,

2. The Did Mot Artempt 10 Agree on a
Third A
In e the requirement of initial
the clause requiring the arbitraiors o
a third member of the tribunal is quie
ific. That clause provides that, in the event of
disagreement, the two arbitrpdors "shall choose a
third arbitrator who will constitute with them the
Board of Arbitration. Upon the failure of the mwo
arbitrators 1o reach agreement upon the choice of a
third arbitrator,” either arbitrsor may request that
the Tribunal appoint a third arbitrator from the

Page 11 of 13

Page 10

E‘hml:-:r of Commerce list. [FM&9] Meither pariy

has produced any evidence sugpesting that the
identity of a :Iulr:i arbitrator was ever discusaed by
Lavton and Danziger,

FHN69. Two Party Agreement, § Villib)

License Apreement, Y 14, 0

his comcept of & qualified

¥ o the Tribumal. [FNTY] The only
EUSA con musier (o supeest amy
:uthntwm Ibtlrhm'ﬂmutnlh
b

atternpls 1o
nrdelihuannnmddudlmk after the fact, stating,

FNT0. See Opp. Mem., at 20,

-]

FMN71. See 425899 Lenmer from Layton
Tribunal of Commerce, Ex. G 10 Layton
Decl.

FNT2. Sew id

Dear Bob.

In the letter vouw sent 1o the President of the
Tribunal de Commerce of Luxemburg on April
28, 1999, vou suggest that the third

should be a3 lowyer, presumably o resident
city of New York, -or at least located in London-
end well versed in the lows of New York
Recommending the London Count  of
International Arbitration, you wish an English
speaking Arbitrator, but not necessarily a French
speaking one.

| do mot agree with these sugpestions or wishes.
Therefore, there = no doubt that we failed o
rench an agreement upon the choice of the third

ﬁ

*
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Arbitrator. [FN73] consider the question of whether Decker's
gppointment, in light of the disappearance
of the Chamber of Commerce list, would

FNT3. See 527799 Letter from Danziger to satisfy the requirements of the arbitration

Lavton, Ex. C to Mariborough Reply AT clause. Danziger's premature petition for

appointment of a thind arbitrator, not

Danziger's ex post facie attempt to redefine the necessarily the Tribunal's oppointment of

procedurnl requirements of the License Agreement Decker, wviolnted the specified
is imgenious but disingenuous. After failing to by the Licenss Agresment.

discuss, let alone agree upon, a third arbitrator with
Layton, Danriger skipped directly 1o requesting the
Tribunal to appoint one. Emdmm: such nrbitral
behavior would effectively eviscerale the specific
requirements of the arbitration clause,

hthauldtemudﬂmh‘!‘nbmﬂ tppu:nlh'

[FNT5] However, the orbitration clouse does not
provide for a hearing in front of the Tribunal to tnwmnthrd-ht:ﬂ:ﬂﬁu:h;&ﬂqh
discuss selection of a third arbitrator; rather, &t procesdings s not anributable 1o any decision
provides that the two party-selected arbitrators must made by the Tribunal, but rather to the premature
silempt to agree on @ third arbitrator. Only i they involvement of the Tribunal o5 o result of
fail 1o agree may the parties wm o the Tn L Danziger's actions.
Here, the Tribunal's premature appointm
Decker imemediably spoiled the arbitrath . As | discussed earlier, Danziger's premature
[FM78] Danziger, knowing the T acky petition for selection of a third arbitrator, and the
appointed 5 Luxembourg |swyer final Tribunal's subsequent appointment of Decker,
arhitrator, and knowing ako tha Layion created an artificial negotiating environment for the
} , hnd twio party-selected arbitrators. Because the Tribunal
paod=Yaith w reach a had already appointed Decker as third arbitrator, an
mutually acceptable thied \arbitrator.  Rather, appointment which Dangiger favored and Layton
Danziger i naintain  his  position, opposed, Danriger had the option of refusing to
knowing that the resdltgeg fSilure 1o agree would agree with Lavton on the identity of a third
most  likely result \o\ g€ reaffirmation of the arbitrator, knowing that such disagreement would
Tribunal's choic®o#» Decker. Here, far from likely lead to Decker's reaffirmation. Should the
satisfving the purpotes of the Licemse Agreement, partics, in the aftermath of this opinion, refum o the
vearing \before’ the Tribunal offered no real arbitral forum, Danziger might believe that if he
Hﬂurnhmwuﬂnn:htrd reaches an  impasse with Lavton as to the
led 1o the eventual impasse between appointment of & third arbitrator, the Tribunal might
European arbitrators. again choose Decker.

Indeed, both Decker and Donziger have now
FNT4. Sev Tripet Decl,, § 26. participated in a tainted arbitration  proceeding.
Both arbitrators procecded 1o hear EUSA'S evidence
and decide on an Award, in the absence of both
FN75. See i, § 28, Layton and EB, As o result, both are now
disqualified based on an appearance of impropricty
and perceived biss. Should EUSA once again
FNT6. There is, however, no nesd to choose arbitention, it must appoint an  srbitralor
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other than Danzriger. EB may, if it so chooses
reappoint  Layeom a3 its  orbitrator, &8s Lavion
justifiably abstained from the arbitration proceeding
and therefore did not form on opinion based on the
evidence presemied by only ome of the parties
Maoreover, 1o preserve as closely as possible the
spirit of the parties’ arbitration agreement, a third
arbitrator should be chosen from a list of qualified
international arbitrators  similar to  that  once
maintained by the British Chamber of Commerce.
A5 Layton sugpests, 8 list of international arbitrators
maintained by the London Count of International
Arbitration is an analog 1o the Tist once
maintained by the Chamber of Commerce. [FNTT)

ENTT. See 428 from Layton io
Tribunal, Ex. G to Lavton Decl.

lflh‘.*plﬂuqlinluktn:rhi‘trﬂuﬂdﬂllm

and the Award i i
{non-existent) This  rather
tl.lﬂlﬂljﬂl nonetheless true. [FNT9)

tribuu] Wiy hm.pmpu'ly
-‘ , by definition, u:r:uedﬁl is

$ FINTE. See Opp. Mem., at 22.

FN7T9. See ep. Sows v Deon Witter
Reynolds, Inc. 931 F2d B30, B32 (1lth
Cir.1991)  {reversing  disirict  court’s
confirmation and finding that  panel
composed of two  arbitrators  was

Page 13 0f 13

Page 12

improperly constifuted and exceeded is
power where parties’ apresment required
arbitration before a board of st least three
arbitrators); Begr Swearny & Ca V. MH
Kared & Associates, Lid, T28 F.Supp. 499,
01 (N.DILI989)  (“[blecause  the
arbitrator  has no  power bevond  the

agreement of the p.ﬂm:@;wm
is improperly elecied i
resolve o disputs I-nw? "

;h-n'r:. the Arbitration
. The Clerk is direcied to

V. CONCLUSION
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