HOUSTON GENERAL INSURANCE COMPANY, Petitioner, -v- CERTAIN
UNDERWRITERS AT LLOYD'S LONDOM AND OTHER INSUTRERS SURSCRIBING TO
REINSURANCE AGREEMENTS Fo%./ 2992/ 00 and P97/ 29%2/00, Respondents.

0 Civ, 7599 (J3R)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

003 ULS, Dise. LEXIS 19506

Detober 31, 2003, Decided Q
October 31, 2003, Filed Q~
DISPOSITION: [*1] Fetitioncr's petition to confirm arhitration awasid grasted, O

CORE TERMS: discovery, srbitration pancl, arbitration, petitson to confirm, arhitration lnruél;nﬂ}. concealed, undise,
m&m, ounfirmation, arbitraiors’, sworn statement, lﬂmugllnl. LnIh'l.ErI!. adimia

COUNSEL: For Houston General Inssrance Company, PLAINTIFF: Richard | Hmﬂ& Hardin & Waite, New York, NT USA.

Fur Houstan General Insursnce Coenpany, PLAINTIFF: Paul A Scrudato, Waite, New York, M.
JUDGES: JED 5, RAKOFF, U.5.D.]. A
OPINIGONBY: JED 5, RAKOFF %
CNPFTNTOMN: O
MEMORANDUM ORDER < ’
JED 5. RAKOFF, 11.5.0.]. {

Ursderwriters gt Lloyd's of London ather imsurers (collectively, the "Reinsress") contracted with Houson General
Insurance Company {"Houston General”) o share of the laeter's lability under insurance policies isswed by it to
Warrsntech Consumer Products arrantech”™) for persods fram April 1, 1995 to December 31, 1997, With the
Reinsurens' kn and General delegated its claims payment responsibilities to its insured, Warrantech.
Subsequently, bowever, o d #iteen Houston General and the Remsurers concerning the propriety of Warraniech's clains
paymenl practioes was s pration purssant o the reinsranee coniracts,

Oin Augnask 1%, 20070 ion panel awarded Houston General § 39 million. On September 19, 2002, the [*2] day the

award was due to be pidy Mduston General filed with this Court the instant potition to confirm the arbitration swerd, On that seme
nuthg Litert the Reinsurers filed in Tesas state court a petition 10 vacate the award, as well as 3 complain alleging tha
d in fraudulent claims processing. ol The Reinsurers thes moved in this Court to transfer the instant petition
nited Srares Disrriet Cosart fior the Morthern Dot of Teuss: bot on October 29, 30032, the Comrt denbed thar
ivber dated Oewober 29, 1007, Thereupon, after receiving briefiag and oral srpament on the sabsanee of the peition
pr tramscript, 12727 K02, the Court issised a short Order grating the petition and confirming the arlsiration award. See
Lecember 16, 202, This Memorandam Order serves to recondfirm the latter order and 1o state the reasors therefor.

e PRI, - + = = & s e

*

al Nanctheles, the Hetasirers went shead and paid the fall smoumt of the arbitration gwarsd, b diel so ander pronest.

The instant petition is governed by the Conventian on the Recognition of Foreign Arbétral Awards (the "Convention™ ) and its
implementing legislation, 9 U.S.C. § 101, et seq.. The Reinsurers arpue that the award shoull be set aside becase it was procured

United States
Page 1 of 3



throgh “corruption, fraud, or undue moane.® # ULS.C. § 1a)1). In particular, the Remsurers allege that Warramoech wsed cortam
saftware programa (" ASD00" and “WISE™) to frasdulently “link™ claims with “shell™ comtracts, thereby transformang uncovered
chaims into covered ones, and that Howston General fraudulently conceabed this information frem the arbitration panel; thus
warranting denial of the petition 10 condirm or, st lesst, Further dispovery

Ies making this argument, the Reinsurers fece substantial herdles, To begin with, there b in the Seconed Corcuit s "arong
Pﬂqﬂmlﬂﬁmdmﬁnﬂl‘gnﬁhﬂmaﬂﬂl."\'ﬁuihﬂt Amsoew,, .1, v. Becker Pardbas 1., 27 F.3d 845, 849 (3d Cir
1994, T evercomse this presumption and have sn swerd vecated on grounds of fraud or undue means, the party sseking vacatur
st (1} estahlish the existence of the alleged [*4] fraud or undue means by clear and convineing evidence, (1) demonstrate due
diligence in attempting to discover the Fraud before entry of the award, and (3} demonstrate that the Fraud was material 1 the
arbitratony’ decision. See, o9, A.G. Edwards & Soes, Inc. v, MeCollough, 967 F.2d 1401, 1404 {9 Cir. 1992).

In their attempt to meet these high bardens, the Reinsurers rely on two items of information that the Re irn werr
conceabed from the arbitration panel by Warrantech end Houston General. The first item derives from a isson served
by Warrantech on Reinsurers in connection with the post-arbitration Teass livigstion. The request aso B “wdemit that
Houston General has released any claims against Warrantech to which Lioyd's contends it is subrogated the Reinsurers'
\'I.l,-.w,I.lnat-nnh':uldmnrﬁltMlﬂuﬁ:uﬁﬂ;,hﬂﬂulﬁﬂ,plrﬂﬂt.ﬂmﬂhnﬂmﬂl ta the arbitration

paned that Relnourers "could sue [Warrantech| for fraud,” Arbitration Hearing Transerips ("Tr." 18, 2002, at } {attached as
Ex. ¥{30) to Documents Filed Unsder Seal), were therefore frandulent. But this arpument [*5

Tnhqtnwﬂ,ﬁthuguaggnfﬂmqu&ﬂtndnuhnptamumutup ‘m.lIH:'l'tl'lﬂ!EElll'tﬂl:En]-ﬂ!E
allegee release. Houston Geperal, indeed, bas provided s pworn declirstion denyang i
see Declaration of Seigo Ishmary, dated November 25, 2002 (sttached as Exhibir 3 Greneral's Reply Memorzndum of Law
in Support of tis Petitian to Confirm), end the Relraurers, while asking for this Bsue {see indra), bave not sddeced any
ather evidence that wach a release exinta, let abone that Houston General al it the relevant e

and that such a release not only existed bat alw
nnqmllnﬁh:rcﬂm-dtnﬂﬂﬂllhlhwuﬂdnqﬂ:
imurers coald s Warrangech for Fraul, This i becaisse the
inn, caly relesses those claims againat Warrantech to which the
ore i po way would predude Houston Geperal from. sung

was knevwn to exist by Howston General at the time of the arbitration
the sccuracy of the Reinsurers’ representation 1o the arbitrators
]'lrptl:h.-l:lu.lrelg-:.hﬁ: ﬂ.‘h:rntﬂ'i.d-:umdh]lﬁcmq_uut
[*6] Relnsurers claim to be subrogated, |e. contract
Warrantech for fraud.

Finally, ever if Houston General's representati parse] that it could see Warrantech for fraud coeld somehow be said 10
b false, it would be immaterial, s the Rei ) ¥ faibed to make s meaningful dhowing thay thass representations were
likcely to bave affected the panel's i riall respect. See, .., Karppinen v. Karl Kiefer Machine Co_, 187 F.2d
32, 35 {2d Cir; 1951) {affirming wward because the alleged frand and wndue means related only toa
“collstersl marter™),

mlennﬂpﬂ::-uf of & sworn statement given by Keith Nadolski, 2 consubtant hired by Warmantedh as s
cumpuier programemes #MMMMTWWMWW-MWW[H&HM
Fomtanera, "Huﬂnud': :-nm-mmrn m]:lh-m directed Madolski 10 write & certain kind of software progrem, sd
(2} that Warrantech had specially designed to "unlink” consumer claims that had been [*7] "lnked ” See
Swarn Cral lﬂu.l.ﬁ].l 'E:H:hnh:r1ﬁ 02, ar 9 {attached as Ex. Uto Reirsurers’ Dedaration in Support of

Mesmarandum of La tin Lo Petition 1o Confirm ), The Reinssrors srgue that Madoliki's satement provildes evidenes tha

afelf before the arbitration panel when be testified that he had no knowledge of and wes not invalved in the
computer wvatemn (the AS400 syatem) 1o another (the WISE sysiem). See Tr., Janusry 22, 2007, ap 10808, 113,
13) to Documents Filed Under Seal). Additionally, the Reinsarers argue that the statement shows that Howston
ritly cancealed the eximence of the “unlinking” saftware fram the parscl.

s face, however, Madolski's vworn statement about what semecone else “would have" done i in mo way iInconsistent with his

tmar mm&hﬂhﬂwﬂdﬂ_EmmmmFm:mmrﬂ-mt furnished” IIJ""-H.I'I.I:II
Gmﬂ'll.:hr "prevailing party,” st the arhitration bearing, See Karppinen, 157 F.3d ar 34, Inutead, the panel requested Fontneria's
presence, and the shove-quoted weatimony was [*8] clisived by couniel for the Ronsirers. Therefore, the alleged perjury cannos be
characterized ar fraud on the part of Houston Gemeral.

Simularly, the Remsurers have fuled to adduce any evidence thar Houston General concealed the “unlinking” software from the
panel. To the extent that Madolski's testimony indicates concealment on the part of Warrantedh, that alleged impropriety cannot,
without any proof of collusion between Warrsntech and Houston General, be antributed to Houston Geseral, Moreaver, even i it
cauld, the Reinsurers have failed to show that this "newly discovered” evidence could not have been discovered during the course af
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the arbitration. The Reinsurers had every opparmusty mo depose Nadolds in consection with the arborsson, snd come within a bair's
breadth of doing so before determining that his testimany was no longer necesary. See Documents Filed Under Seal, Ex. 7 (Lener
from Reinsurers’ Counsel to Arbitration Panel, dated March 7, 2002). Accordimgly, the Reimsurers have fallen far shor of meenng
their barden of proal in this matter.

Finally, the Reinsurcrs have not persusded the Court that further discovery is warrented to probe the question of [*9] whether
Warrantech and Houston General conapired to hide ovidenes from the pancl, nd As explained sbeve, neither Warrsntech's request
h.ﬂnﬁmmﬂlﬁﬂi’lﬁiﬂmtrmnﬂ}lpﬂﬂ:ﬂﬂmﬂﬁmﬂitﬂimpﬁpﬂh lntlln:-ﬁtulﬂuﬂ\- A
mmmmnmmmmuwhmmdﬂhﬁmmm
see, e.g., In re Waterspring, 5.4, TITF, Supp. 181, 1B6-87 (5.D.M.Y, 1989) (allowing 80 days For discovery on constitution of

nﬂmﬁnpnd]- #wmmmmhm&fﬂqﬁaMWMmﬁzﬁmqmmm See
bmipesial Exhiopian Gov't v. Baruch-Foster Corp,, 535 F.2d 334, 337 (5th Cir, 1976) ["The loses in arbizratan

coofirmation proceedings in their tracks and indefinitely postpone judgment by merely requesting discovery. ")

______________ ot Q~

n2 Since the Reinsurers’ discovery request is denied, the Court need not cansider their htnd’u'ﬂrnlch
the Morthern District of Texas, which ls premised on the convendence of mach discovery, &

------------ End Foomotes- - - « -« -« <+« -« - [*10] O

Accardingly, for the foregaing ressons, Houstan General's petition 1o mﬂm@m sward s hereby gramted. Clerk 1w
enter judgment.

S0 ORDERED, @i
JED §. RAKOFE, ULS.D.). A
Diatesl: Dictober 31, 2003 %
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