WILHMELM ¥. ROSER, ITT VERSTS BELLE OF NEW ORLEANS, L.L.C. 4/b/a BALLY'S CASIND
LAEXESHORE RESORT

CIVIL ACTION BO. 03-1248 SECTIOM "N" (2}

UNITED STATEE DISTRICT COURT FOR THE EASTEEN DISTRICT OF LOUISIANA

2003 U.8. Dist. LEEIS 16465

Septambar 12, 2003, Decided Q‘
*

September 12, 2003, Piled; September 15, 2003, Entered O

DISPOSITION: [#1] Motion bo remand was denied. N E
CORE TERMS: removal, third party, removable, joined, -a t, noaremsvable,

indesnity, jurisdiction conferred, insurance policy, oL ation agresment .
Convention Act, arbirracion alause, claim asserte cite actiom,
=
1

arbictration, authorize, original jurisdiction, ual indemnity, compel
arbitration., causs of action, federal claim, cage, scace law,
removabilicy, predomimates, cross-claim, si . premised, falling, insured

COUMEEL: For WILHEM H ROSER, III, plaineci chard J. Reck, H‘I.:Ig'h C. Uhalt,
Uhalt & Reck, New Orleans, LA,

For RIVERBOAT SERVICEES, INCORPORA .Qenﬂa.n:: Jn!eph Patrick Tynan,
& Mincz, Wew Orleans, LA,

Montgomery, Barnect, Brown, Read

For BELLE OF ORLEANE LLC, i hy referred Ea as Belle of Hew Orleans, LLC
dha - Bally's Casino Lakes sort, defendant: Godfrey Bruce Parkersaon,
Stephen Michael Cooper, , Maselli, Landry & Parkerson, LLF. RHew

Orleans, LA !
Por RIVERBOAT SERVI INCORPORATED, third-party plaintiff: Joseph Pabrick
Tynan, Montgomery), tt, Brown, Read, Hammond & Minte, MNew Orleans, L&,

For SPHERE D SURANCE, PLC, third-party defendant: Peter Briooxs Sloss,

Robart Edwgrd dry, Murphy. Rogers & Slosa, MNew Orleans, LA.
*

CE COMPANY aka Zurich American Insurance Coopany, third-
ant: Thomas Livingston Gaudry, Jr., Michael Don Peytavin,
+ Baudry, Ranson, Higgins & Gremillien, LLC, Gretnsa, LA

1 KUIRT D. ENGELHARDT, URITED STATES DISTRICT JUCGE.
OPFTNIONBY: HURT D. ENGELHARDT

OFINTON:
OHDER AND BREAREQONS

Bafore the Court [*2] is the Motion for Remand, Attormey's Feesa, and Cost
Pursuant to 28 U.S.C.A. § 1447 filed by Plaintiff on May 27, 2003 (Rec. Doc.
Ho. 3} . Por the reasons explained herein, Plaintiff‘s morion g DENIED.
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Background

Plainciff, wWwilhelm H. Roser, III, alleges that he was injured on or about
August 30, 1997, while employed as a seaman and member of the crew of che M/V
BELLE OF ORLEANS, a casino gaming wesasel owned by Belle of Orleans, L.L.C..
d/bfa Bally's Casino Lakeshore Resort ["Balle"). At the time of Plaineiff's
accident, Riverboat Services, Inc. |"Riverboat Bervicea®) provided marine
mansgemsnt servicss for the MV BELLE OF ORLEANS pursuant to a contrack, the
Marine Management Service Agresmant (hereinafter, the *MMIA"), with 6

In May 2000, Plaineiff filed suit in Orleana Pariah Ciwvil DLEL% Ourt
v

against Bells, amlleging cleims under the Jenmes Aest, 46 U.5.C. gensral
maricims law, che Longshore and Harbor Worksra®' Compensation R-Q.Hﬂ:h]. a2
o.8.c. § 905(b), and Louimians Civi]l Code arciecle 3317. PlaSnt added
Riverboat Services as a defendant in June 2000. The def Asserted oross-
claims [*3] for indemnity and/or contributicn against thaer based on
the MMEA. Belle also has sought to recover ita defen 8 from Riverboat
Services. Q

Relying on Belle's alleged obligation under to obtain various

afd an addicional insured on
¥ claims, seeking indemnity
Idsurance Company and Sphere

insurance policies, and co name Riverboat Se
those policies, Riverboat Services filed thi
and defense, against Belle's insurers, Zu
Drake Insurance Company, ofn Septesber 3 , and April 3, 2003,
regpectively. On May 2, 2003, Sphere d the acticn to this Court.
Plaintiff filed the motion to remand tly before the Court an May 27,
4003,

Flaintiff argues chat the * lgllldﬂd complaint® rule and, because his
claime include a Jones Act TQ‘ U.5.2. § 1445(al preclude removal of

this action. Citing che arb an clause in its marine protection and
indemnicy insurance poli 8.C. §5 303 and 205, and 28 U.B.C. §§ 1331
and 1441{c], Sphere Dr cers that the *"well pleaded complainc® rule is
inapplicable here, t the third party claim against it allows remcval of

[*4] entize ca In reply, Plaintiff contends that the third parcy
claim, which is an the MMSA and the insurance policy isaued to Belle,
is mot "separat ndependent ,* as § 1l44lie) regquires, from his claims
against the de te. Accordingly, PFlaintiff asks that the entire acticn be
remanded tg § court. Alternatively, because his claims against the
defendan ey pending in state court for three years prior to removal,
Plai.ut: thar those claims be remanded. Maintaining that all work

l& in sSEAEe cobrE can likewise be used in federal court, Spherce
ecce to a remand of any porcion of chis actieon.

and Analysis

"Padaral courts are coprts of limited jurisdierism ... [and] mist presums
that a suit lies cuteide this limiced jurisdiction.* Howery v. Allstate Ins,
Co., 343 F.3d 912, 515 {5th Cir.]), cert. denied, 534 U.5. 953, 132 8. Cc. 459,
151 L. BEd. 2d 3177 (2001). Im addicion,® the burden of establishing federal
jurisdiction rests on the party seeking the federal forum.* Id. Thus, as the
removing party, the third-party defendant. Sphere Drake, bears the burden of
demonstrating this Court's [*5] jurisdictiom and Ehat rEmovA]l wAS DrOpEr. See
Manguno wv. Prudencial Prop. and Cas. Ins. Co., 276 F.3d 720, 7231 (5th Cir.
2002 ) .
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I. Femoval

Bath parties acknowledge chat § 1445(al gensrally precludes remowval of
civil acticns arising under the Jones Aet, Al Ses 28 U.BE.C. & 1445(al fa
civil accion arising under the Federal Employer's Liability Act (FELAI, 45
U.8.C. & 51 et =seg., may not be removed); see also Flelds v. Pool Gffshore,
Inc., 182 F.3d 353; 356 (5th Cir. 1%%3) (Jones Act incorporates the gensral
provisionas of FELA, including the bar to removal found inm § 1445(all, cerc.
denied, 528 U.5. 1155, 130 5. Cb. 1161, 145 L. Bd. 2d 1073 (Z000).
Hotwithstanding the presence of a Jones Act claim, Sphere Draks ac §

1441{e] - which addresses the removabilicy of cases in which a e and
independent, removable federal claim is8 jolned with an otherwi removable
claim - authorizes removal of this emtire action. That statuts ides:

Whenaver a separate and independent claim or cause Eln within
the jurisdiction conferred by section 1331 [*8] o 1l 28] is
joined wikh one or more abherwise non-removable ar causes of
action, tha entire case may be removed and th elrict court may
determine all issues therein, or, in its diac n, may remand all
macters in which State law predominares.
Ses 28 U.8.C. § 1441{c). Given the specific %‘Htlﬂﬂ!ﬂ of this case, the
Court agrees, for the following reasons, h.:l.l action was properly removed
pursuant to § 1441 (cl.

nl See May 27, 2003 Memorand rc of Motion to Remand (Rec. Doc.
Ho, 3] at 3 & 8; June 3, 3003 ition to Motion to Remand {(Rec. Doc, Ho. 5
af 3.

A8 a preliminary
wherher § 1441}

, Ehe Court recognizes that uncertaioty existe as to
autharize a removal that § 1445(a) prohibits. Indesad,
e v. Central of Georgia Railway Company, 486 F.ad
concluded that § 1445(a) divests federal courts of
adiction, thereby precluding removal, notwithstanding [+7]
y of § l44lic]. For a number of reasons, however, the Court
£ Gamble forecloses removal Lo this case.

781 [5th Cir.
subject mace
the appli
does nat

& hag besn overruled to the extent that it construed the

none ilivy provision of § 1445(a) in strict jurisdictional terma. See
v, N.L. Sperry, 810 F.2d 116, 117-18 {53th Cir. 1987] {en banc)

ng cthat § 1445{a) could be waived because it is not Jjuriadictional) .

, numerous cases from this circuit, subsegquent to the Gamble decision,
have suggested that an ussnswersd gueation exisrs regarding che removability,
pursisnt to § l4d4il(e). of a claim chat 18 subjece te § 1445(a). See Albarado
v. Southerm Pacifie Transp, Co., 199 F.3d 762, 765 (5th Cir. 1993} {(stating,
in dicta, "a FELA claim ... may not be removed unless it is joimed with
separate and indspendent claims over which the federal courts exercise
aexclusive jurisdiction"); Hopkins w. Dolphin Titan Int'l, Imc., 976 F.2d 934,
526 n. 14 (5th Cir. 19%21) (pretermitting comeideration of the potential
conflict between § 1445(a) and § 1dd4lic) becauvse the court was without
appellate jurisdiction); In re Dutile, 935 F.2d 61, 62 (5th Cir. 1991) [+*8]
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{concluding the court “nesd not resclve the potential conflict batwesn §
1445(a) and § 1441 (e} becauss of lack of jurisdicticn®); Addisca v. CGulf
Coast Contracting Servs., 744 F.3d 454, 4%8-501 |5th Cir. 1584} [Bummary
calendsr) (suggesting that some claims jolned with a Jonea Act claim may be
sufficiently *separate and independent® to warrant removal under § 1d441(e))y
Peuehia v, Black Hawk Shipping Enters,, 1955 0.5, Ddet. LEXIS 12745, 1355 WL
530044, * 1 (E.D. La.) (a "Jones Act claim might be removable when joined with
a separate and independent claim® under § 1I1441ic)); Jwag v, Ceisel @ﬂl
Maritims, 5.A., BB F. Bupp. 537, 604-05 (5.D. Tex. 1395) (joinder o
nonremovable elaim, such as a Jones Ace elaim, with a removable claim
subjects entire action to removal under § 1441(2)). n2 %

= w ww w woww e ow ow o POGEOOEEE = - = = = T o —.--

n2 The Courtc notes that these cases arguably are dis shable in that
they apparently comtemplated removal of claims joined plaintiff,
whereas removal in Gamble was predicated on & third claim. The Fifth
Cireuir, however, unlike many courts, has repeat irmed that third
party defendants may remove entire cases purs 1441(c). See State of
Texas w. Walker, 142 ¥.3d 813, B16 (5ch Cir. cert. denied, 535 U.5.
1103, 118 8. CL. 865 [1899); Jones v. Petty- %JHJ Geowource, Inc.,
954 F.2d 1061, 10&& ([(Sch Cir.), cerk. de EOLE U.B. BET7, 111 B, Ce. 183,
121 L., BEd. 3d 136 (1992); Im re Wilson tries, Inc., B86 F.Id 33, 55-96
[Sth Cir. 1985) ; Cerl Heck Enginesrs, v, Maryland Cas. Co., €32 F.3d 133
[5th Cir. 1380) {(removal may be p on separate and indepsndent third
party claim chat would ba removab uad upon aleons] . Given thias precedent,
the Court does not find that :hil inction alone warrants a different
reaple .

O - e - - = B EHOERS= = = = = = = = = = = = = = [*3]

Third, the statucory af § ld4l(e), which expresaly refers to
*son-rescvable claims e85 not distinguish between claims cutside the
federal courts' ori jurisdiction and claims rendered nonremcvable by
statutes such as . Finally, unlike § 144l(al, § 1441(c) does not
contain the ry language “except as otherwias expressly provided by
statuta.” Th these reagons, the Court concludes thac, if che
prereguisiges 1441l ic)"e application are met, & 1445(a) did mot bar
removal his action. n3

== ARy v = o= = o= = = -~ FOOLNOERE = = = = = = = = = = = = = =

urce in ocher circuice have determined that § 1441{c) allows a
t to remove a case in which a claim rendered nonremovable by § 1445
been joined by the plaintiff with a removable claim. See, o.g9., Gonzales

v. Amoro Shipping Co., 733 F.24 1020, 1022-21 (2nd Cir. 1984) (concluding that
§ 1441{c) applies to claims made nonremovable by explicit starurosy
prohibition) ; Newtom v. Coca-Cola Bottling Co., 958 F. Supp. 248, 250-51 (W.D.
N.C. 19%7) (noting eplit authority and concluding that § 1441(c) applies to
claim rendered nonremovable by § 1445(d)); of. Emrich v. Touchs Boas & Co.,
B46 F.2d 1190, 1187 (9th Cir. 1%88) (am ackion in which a olaim rendered
nonremovable by the Securities Act of 1533 is joined with a separate and
independent RICO claim can be removed],
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e End Footnoteg- = = = = = = = = = o= o= = o= [e10]

A. "A Removable Claim or Causa of Action Within The Jurisdiction Conferred
by 28 ©.5.C. § 1331w

Sphere Drake contends that legislaticn enacted to enforce the Coovention om
tha Eecognition and Enforcessnt of Foreign Arbitral Awards of June 10, 1358
{herwinafter. the "Comnvention"), § B.85.5. § 201 ot seg., renders the third
party claim asserted against it &8 *"removable slaim or sauss of action within
che jurisdiction conferred by 28 U.5.C. § 1331" for purpoass of mu:@
pursuant to § 1441(c). The Court agrees. %

The Fifth Circuit's decision in MeDermott International, I loyds
Onderwriters of Londoa, 544 F.2d 1159% (Scth Cir. 1591), provide pful

background information regarding the Convention. It mla%.
a]

In 1970, Congress ratified the Conwention [] to -E@‘ r Dnited
Scates citizens predictable enforcement by fore raments of
certain arbitral contracts and awards made in 18 d other
signatory nations ... To gain rights under thA Cohvention, thoush,
Congreas had o guarantes enforcement of 1 contracte and
awards made pursuant to the Conwvencion 1 tUnited Scates

Courts ... So Congress promulgated C tion Aot in 1870 to

egtabliah procedures for our courtn lement Ehe Conventcion. 9

U.B.C. § 201, et meg. é
McDermott, 944 F.2d at 1207-08. In tt, the Fifth Circuit concluded
that, as with ths Federal® Sovere L icies Act (FEIA)., the purposs of che
Comvention Act "would be bast the development of a uniform body of
[Convention Act] law, and t crmity is best served by trying all
[Convention Act) cases in £ court unless the parcies unegquivocally
chioose otherwise.® Id. at [internal guocations and oicacions omicted]. Inm

fact, the Fifth Circuit
created special remow
1313

The Conventci
written ag
arhicration

ized that, wich the Convention Act, "Congress
ghts to channel casesa inco federal court.* Id. ac

les co an arbicration agreement L£: (1) there is a
arbitrate the dispute; nd (2) cthe agreement providea for
territory of a signatory to the Convention; (3) the

agresment ari out of a commercial legal relationship; and (4] the agreement
is mot becween citizens [+#13] of che United States. See In re Sedeo,
Ta ., -4d 1140, 1144-45 {(5th Cir. 1%85); Gavimo v. Eurochem Icalia, 2001
0.B. . LEXIS 17221, 2001 WL 845456, #3 [E.D. La.); see also % 0.5.C. §

a0 written arhbitration agresment in guestion here, which is found in the
Brake insurance policy, states:

Aoy difference or dispute between [Sphers Drake] and either ths
Assured or any other Person arising out of or in connection with the
Policy of Insurance shall be referred to arbitration in Londen ...

Neither the Assuresd nor any other Person making a claim under che
Policy of Insurance shall be entirled e maintain any aotisn, avie,
or other legal proceedings against [Sphere Drake] sxcept by way of
arbitration as specified in clause 53 ... n5
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nd When svaluatcing this factor for purposes of deciding whether to compel
arbitracion, the court is to consider whether the arbitration clause is
"broad" or *narrow.*® If the clause is broad, the court should campel
arbitration and permit the arbitrator to decide whecher the dispute falls
within the clagse. If the clause is narrow, the court should not compel
arbitration unless it determines that the dispute [alls within the t@- Ses
In re Sedes, Tacs., TET P24 13140, 1144-45 & n. 10 (5ch Cir. 1965). o0,
the Fifrh Circuir agreed that "it is difficult to imagine broader efal

language than ... 'any dispute.'" Id. at 1145 (internal ml‘.atb

citations omitted). [¥131]
%’

05 See Certificate of Insurance Numbsr F6SBAEZQOTE T4 Drake
Smallcraft Policy Form, 50351796, p-. Ri0O. PP 53-54, & hed as Exhihit B Eo
May 2, 2003 Kotlee of Removal; see also May 2, é ice of Removal at PP
II1=W.

————— - = - - - - - End Poatnotes- - - @ = =

The third pazty claim againet Sphere whi.l:h sesks indemnity and
defense, and is based on Riverboat 5 .ulleg:-d starus as an additicnal
imsured under Belle's Sphere Drake p%, plainly cometictutes a "difference
or disputes between [Sphere Drake] 7 & Person arising out of or in
conneccion with the Poliey of I " FPurcher, the arbitration provision
reguires arbitraction in Eng is a pignacory to the Conventionm, and
is part of a commarcial leg ' shgticnship -- & marine protection and
indemnity insurance agresmgs h Belle., Finally, becavse Sphere ODrake is a
Lemden insurer, the arble fi agreement is not between two citizens of the

opes of esvaluating Plaintiff's motion to remand,
the Court Finds that E cnvention applies to Riverboat Services' third parcy

United Staces. Thus, fo
claim againsc Spher ke. Cf. Concinental! Insg. Co. v. Jantcran, Imc., 308 F.
Supp. 361, 365-6 . La. 199%) [=14] (compalling arbitration of cross-

elaim filed by Drake insured based on saimilar arbicrarion provisicn in
Sphers Drake polieoy] .

50 14d41ic] 's requirement of federal guestion jurisdiction
confe 28 U.8.C. § 1331, Section 203 of Title % provides: "An action or
proces falling under the Convention shall be deemsd to arise under che
law treaties of the United States. The district courts of the United

5 +++ BHAL]l have original jurisdiction ower such an action or procesding,

less of the amount in controversy." Ses 9 0.8.C. § 203. Given this

e, the Court finds that the third party claim asserted against Sphece
Orake is ocne within the jurisdiction conferred by § 1331. See 328 U.5.C. §
1331 {providing federal district courts with ®"original jurisdiction of all
givil acticne arising under the Conscituticon, lawa, or treaties of the United
Statms®) ; see also Sembawang Shipyvard, Lid. v. Charger, Inec.. 255 F.2d 983,
587 [(5th Cir. 1%32) |? U.5.C. § 303 confars federal guestion jurisdiction om
district courts).

With respect to [*15] the removability of Riverboat Services' claim
against Sphere Drake, if sued upon alone, Sectiom 205 of the Convention's
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enforcement legislation specifically authorizes removal "where the subject
matter of an action or procesding pending in a State court relates to an
arbitration agreement or award falling under the Convention.* See 8 U.5.C. §
205. Providing an exception to the *well-pleaded complaint* rule, § 205
further states that the "ground for removal ... need not appear on the face of
the complaine.* Id., Rather, *it may be shown in the petition for removal.” Id.

In Beiser v. Weyler, 284 F.3d €65, €65 (S5th Cir. 2002), the Fifth Circuit

explained thar “relares toa" means "having a ‘connection with® or ! =]
to.'" As long as the contention that an arbitration clause falling the
Convention provides a defense to & claim is not "complectely absur

impoasible, * maresver, the "low bar of 'relates to'* is sacisf d. st 569,
Given thie liberal standard, and the Convention's policy favor emoval, che

Court finds that the third party claim asserted by Riverboa rVices, when
conpsiderad in light of the [*16] arbitration agresmant iAW) Sphere Orake
policy and the notice of removal filed by Sphere Draks, @ fiss Saction

405's removal provision. &\

B. "Separate and Indepandant”
The parties also disagrees as to whether che %ﬁtn and independentc"®

requirement of § 144i(c) is met here. The F cult has explained that "a
federal claim is separate and independent if lves an obligacion
distiner from the nonremovable claims in e,* State of Texas v. Walker,
1543 F.3d 813, 817 [5th Cir. 19598), cert jed, 525 U.5. 1102, 115 8. Ctc. B85S
(1223) . By their very nature, third indesmnity claims necessarily are
dependent on liability baing eatabld on the wnderlying claim. Although
this fact might seem Lo suggest hird party indemnity claims never can be
*gpeparate and independent" for 8 of § 144lic], see, e.g., Moore V.
Onited Serve. Auto. Ass'n., ? .2d 101, 104 {5th Cir. 1987] (bad falth claim
was not "independentc® becau wae contingent con establishing liability
under the insurance poli Fifth Circuit has confirmed the contrary to

be true. Rather, in th it, third parcy indesnity [*17] oclaims are not
"peparate and in " when they are premised on an allegation that the
thizd party defend conduct caueed the plalintiff's ilojuries. fee In re

£, BAS F.2d 53, 56 (5ch Cir. 1598%). Cn the other hand, a

seeka indemnity based on a separatce cbligation owed to
the defendant, ag a contractwal indemnity obligation, is a separate and
Id. at 96.

Hervices*® third party claim against Sphere Drake under the

icy igsued to Belle undeniably 1s one for "contractual

" Bpp, 8.g9., Davis v. Life Ing. Co. of Miss.. 700 F. Supp. 323, 124
igs. 1088) [(indemnicy action based on imsurance policy was separate and
ndent}; Mavah Inv. Corp. v. Langford, 494 F. Supp, 344, 350 (E.D, La,
{sama), aff*d per curiam, 652 F.1d 583 (5th Cir. 1381). Plaintiff
contends, however, that the third party claim nonethelesa is mor "ssparacte and
independeant , * because Riverbpat Sarvices' claim arises from the sams contract,
i.e. the MMSR, that establishes Riverboat Bervices*® connection to the M/WV
BELLE [*18] OF ORLEANS, for purposes of Plaintiffs claims against Belle and
Riverboat Services.

Wilsan Industri

In the context of a third party claim, the proper comparlson with respect
to § 1l441(ec)'s “"separate and independent" regquirement is betwean the thizd
party claim end che plaintiff's claims againet the original defendant. See
Walker, 142 F.3d4 ac 817, nmé In this case, litigation of Plaintiff's personal
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injury claims against Belle and Riverboat Services may regquire consideration
of certain aspects of the MMSA. It doss not appear, and Plaintiff has not
shown, however, that resclution of Plaintiff's claims likewime will require
determination of the various insuranece obligaciona, feund in other sections of
the MMSA, that form the basis of the third party claim againet Sphere Orake.
In other words, just becauss a single contract concelvably may have Some
bearing on two different claims does not mean that thoge claims necessarily
cannot be separate and independent for purposes of § 1l44l(c).

=== === =2=2=+--FoOLNOLES - -~ - - = = - - - = = = - -Q.
né The Court notes that Plaintiff has not attempted to IIII@ ims
directly against Zurich or Ephere Drake.
*
AR --év['tﬂl

a2 = s o=os == s = = = Enl FPostootes- =

contractual chligation allegedly owed to Riwverboat eE, and does not, in

Hare, the third party claim against Sphers Orake E rom a distinect
any way. sugogest that Sphere Drake's conduct was ué e of Plainciff's
i

injuries. Accordingly, based on the showing ma Court finds that.
consistent with Wilson Industries, Riverboat #s' third party contractual
indemity claim against Sphere Orake is "I% and independenc® of
Plaintiff's =laima asgainst che defendants , because the third party elaim

againet Sphere Drake alsoc is a remowvabl m within the jurisdiction
conferred by § 1331, by wvirtue of ¢ ention's enforcement legislation,
removal of this accion, pursusnt & ilis), was proper. A7

n7 The Court emphasizes % B ruling on Plaintiff's motion to remand is
based on the application Convention's enforcement legislation and 28
U.8.€. § 144i(c). Cf. ick Co. v, Agrupacion BExportadora De Maguinaria
Caramica, BSES F. S5 3, lE5-85 (M.D. Tex. 1994) {allowing defendants cto
remove based on laim for indemnity pursuant to % U.B.C. § § 203 and
0%, and 38 U.5. § ig)), but remanding state law claimas not being
arbicrared) . Th doss not decide whether a third party defendanc may
remove an entci ion relying solely cn che removal proviesion found in %
o.8.Cc. § 20 r district courcs in this circuit have taken warying

positi L issus, depending on the particular circumstances before
rhem. ingal v, Karteria Shipping, Led., 108 P, Bupp. 24 651, 654-58
(2.0 000} (emphasizing the use of the words "defendant or defendants" in
§ 205, court ruled that a third party defendant could not remove an
of®where 28 U.8.C. § 1441(c) did notc applyl; Acosta v. Magter Maint. &

.o Ime., 52 P. Supp. 2d £99 [M.D. La. 1999) lemphasising the plaintiff's
ima against the insurer defendants pursuant to the Louisiana Direct Action
gratute, in allowing those dsfendants o remove the sntire case, pursuant to 9§
T.8.0. § 205, based on coverage dispute with another defendant, and refusing
to sever and remand the plaintiff's state law slaims).

= = » w o= = oweow = = = » BN FOOTNOLEEE= = = = = = = = = = = = = =

[*20]

IT. Remand of Plaintiff's Claims
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In the event that the Court determines that removal of this action was
proper, as it has, Plaintiff wrges that his claims againat the defendancs be
severed and remanded to state court. Section § 1d44lic), however, authorizes
remand only of *matters in which State law predominates.* See 28 U.5.C. §
14d4lic). The Court does not find, and Pleaintiff has not demonstrated, that
State law predominates with respect to his claims asserted under the Jones
Act, the LHWCA, and general marictime law. Although PlaintEiff has asserted ons
claim under Louisiana state law, specifically Article 2317 of cthe Lo !

Civil Cods, the Court, in its discretion, dosa Aot find that reman E-
gingle claim co be an appropriate or efficient use of the rescur Ehe
judiciary or of the parties. Accordingly, the Court will ret gdiction
gver all of the claims asserted in this action.

Conclusion *

The arbitracion clause tn the Sphere Drake Insurance y policy ispued
to Defendant Belle of Orleans, L.L.C., d/b/a Bally's Lakeshore Resort,

. renders the third party claim asserted against M ﬂrh.lm subject [*21] to

the Convention on the Recognition and Enforcement aign Arbitral Awards
of June 10, 1358, and removable pursuant teo 9 T 205. The remaining

claims in this action becams removable, purs
the third party claim against Sphere Drake
for the reascna stated herein, IT IS O
by the plaintiff, Wilkelm H. Roser, III,

New Orleans, Louisiana, this 12th
KEURT D. ENGELHARDT

s o
@*O%
E 2
&

28 U.5.c. § 1l44l{e}, when
ned wicth them. Accordingly,
c the motion to remand [iled

Seprember 2003.

United States
Page 9 of 9





