il iy IKE f
5 ﬂ'-:;-r,-'- ?

B (

2003 U.S, Dlsp. LEXIS 13675, * v

MARUBENI CORPORATION and MARUBENI PULP AND PAPER (NORTH AMERICA], INC., Plamtiffs,
vi. MOBILE BAY WOOD CHIP CENTER, SOUTHEAST WODD FIBER. L1LC snd MID ATLAMTIC
TERMINALS, LLC, Diefendanis.

CIVIL ACTION NO. 02-0914-P-L

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF ALABAMA, ERN
DIVISEOM

2003 U.S. Dist. LEXIS 13675 Oz
L

June 16, 2003, Decided

DISPOSITION: Plamiff's motion to compel arbitration granted. Eu;@zm stayed pending arbitration.

arbitration agreement, signatory, waived, vessel, arbitrate, buyer, arig¥an] jurisdiction. terminal, loading, arbitral,
undisputed, shippmg, discovery, motion to dismiss, calendar pon-signatory, counterclaim, proffered,
domestic, quantify, sgreement to arbitrate, pertaining, mtemation:

COUNSEL: [*1] For Marubeni Corporation,
). Balogh, Starnes & Atchison, LLP, Birmi
Edward Flanders, Pillsbury Winthrop LLP,
LLP, Mohile, AL, W. Stancil Stames, 8

e p and Paper Morth America, Ine., Plamtiffs: Bryan
rha John E. Davis, Pillsbury Winthrop LLP, New York, NY.
L YO, NY . William Christian Hines, 111, Stames & Atchison,

For Mid Atlantic Terminals, u@ y Wood Chip, Southeast Wood Fiber, LLC, Defendanss: Steven L.

Nicholas, Olen, Nicholas & Cope .. Mobile, AL Steve Olen, Olen, Nicholas & Copeland, P.C_, Mohile,
AL

JUDGES: Virgil ﬁn UNITED STATES DISTRICT JUDGE.

OPINIONBY: V

OPINION: ER COMPELLING ARBITRATION AND IMPOSING A STAY

This 1 broaght by plantiffs Marubeni Corporation {"Marsheni"}, and Marabeni Pulp and Paper [*2]
wea), Inc. ("MPP*), to compel defendants Mobile Bay Wood Chip Center ("MBWC™), Southeast

. LLC {"SEWF"), and Mid Atlantic Termmal, LLC ("MAT") {collectvely referred 1o herein as the
"}, 1o arhitrate pursuant to 9 U.S.C. §§ 1, et seq.. the Federal Arbatration Act {the “FAA™), and
pursuant 1o 9 U.S.C. §§ 201, 1 seq., the Convention on the Recognition and Enforcement of Farelgn Arbitral
Awands (“the Convention”). nl Marubeni and MFPP sesk o compe] arbifration of a dispuie ortsing out of
agreemends exccuied by the parties hereto, pertaining to the process, sale, and shipment of southern hardwood
wood chips, a dispute which is currently being litigated im the Circuit Court of Mobile County, Alabama n2
(docs. 1-2).

nl
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The... Convention was drafted in 1958 under the auspices of the United Nations... The purpose of the...
Convention, and of the United States” accession to the Convention, is to "encowrage the recognition and
enforcement of international arbriral awwrds,”..., to: relieve congestion in the counts and o provide
parties with an alternative method for dispuse resolution that [is] speedier and |ess costly than
litigation,”,., The Convention, and American enforcement of it through the FAA, "provide[ | businesses
with o widely used system through which io obisin domestic enforcement of international commercial
arbitratién awards resolving contract and other transactional disputes, subject only to minimal standards
of domestic judicial review for basic fairness and consistency with national public policy.”...

The... Convention is incorporated into federal law by the FAA, which poverns the enforcement
arbitration agreements, and of arbitral awards made pursuant 1o such agreements, in federal and

courts... A5 an exercise of the Congress’ treaty power and as federal law, "the Convention
enforced sccording fo its terms over all prior inconsistent rules of Law.”_ O

Guichoffmmgshutte, 141 F_3d 1434, 1440 (11¢h Cir. 1998){citations omitted),
L. Ed. 2d 659, 115 8. Ct. 797 (1999); Sedco, Inc. v. Petroleos Hﬂ:.imm
L1400, 1145-46 (3th Cir. 1983). [*3]

in.'d 525”5 106E, 142

9 11.5.C. §§ 201, Historical and Statutory Notes (West 2003); Industrial Risk
atiomal Oil T, 767 F.2d

12 Mobile Bay Wood Chip, Southeast Wood Fiber, LLC. n::T:mumls.LL{! Marubeni
Caorporation and Maruben| Pulp and Paper, Inc., C'-u-'-'l:ll 1 16, Ex.D).
..........“Eﬂmem‘““‘_-.‘_- =

Currently pending before this court is Marubani=sm h[?l"‘aﬂmwl.lm:m Enforce Arbitration Apresments,
Compel Artotration and Stay Litigation, UA Memommdum i support thereof (docs. 1-2 ), an Amended Reply
Memomandum in Support of the i3 and the Declaration of W, Chnstian Hines, 111, suthenticating the
exhibits proffered (docs. 12, 15). Magubgni and MPF have also filed a Maotion For Hearing on their Petition 10
Compel Arbitration and Stay Action (doc. 17). a4 In response, the Suppliers filed an Answer
{doc. 95, and a Brief in i Complaint to Compel Arbitration and Stay Procesdmes (doc. 16).

Enforce ‘Agreements, Compel Arbitration and Stay Litigation (doc. 11}, On February 4, 2003,
leuhts P filed 2 Motion 1o Substituie Amended Reply Memorandum of Law in Support of Complaint

3 On Jan Eﬁlhﬂbtdldmmd:hlyh&muﬂmﬂhwmﬂupmﬂﬂmelmﬂm

io n Agresments, Compel Arbitration and Stoy Litigatson (doc. 13). The Motion was granted

$ 14}, The Amended Reply Memorandum was filed on February 5, 2003 {doc. 15), [*4]

nd For the reasons stated herein, the Motion Far Hearing (doc. 17), is herehy MOOT,

------------ End Foomotes- - - - - - - === - -~ -

Adter careful consideration of all relevant matier, and for the reasons sted berem, this coart finds that
Marubeni and MPPs Complaint o Enforce Arbitration Agreements, Compel Arbitration and Sty Litigation
(docs, 1-2) (hereinafter refemred 1o as the Motion 1o enforce arbitration nS) is GRANTED.
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nd Under the FAA, "any application to the court hereunder shall be made and heard in the manner provided by

law for the making of motions,...” 9 U.5.C. §§ 6; Health Services Management Corp. v. Hughes, 975 F.2d 1253,
1237 (Tth Cir. 1992).

A, Procedural History and Facis

It 15 undisputed that Marubeni is a Japaness corporation with its principal place of besiness i T
MPP is a Delaware corperation with its principal place of business in New York. MBWC is an Ala
parmership [*5] with all of its members having citinenship in Alabarma, SEWF is an Alasbama :
company with its members having citizenship i Alobama and Delaware. MAT is an Alabasg
company with its members having citizenship i Alabama or Georga (doc. 1. P 1-3; doc. @
of MEBWC and SEWF are related through their corporate members (doc. 16, p. 6).

Marubeni and MPP allege that the parties” interrelated dealings arise out of pgreements periaining
to the sale, purchase, processing, loading and shipping of wood chaps and coniaing of
incorporates by reference binding arbitration clauses (doc. 1, P 10}

It 15 undispuied that on February 6, 1995, Marubeni Amenca C Mew York subsidiary of
Murubeni, nb entered into 8 Sale and Purchase Agreement with inafier refesred 1o a5 the "SEWF
Agreement”) (doc. 1, P 11, Ex. A: doe, 16, Ex. A). It is also und: under the SEWF Agrecment,
Marubeni America Corporation agreed 1o purchase o g hardwood wood chips per year from
SEWF [docs, 1, 16, Ex. A), The SEWTF Agreement conc r alia specificatons and quantites of produce,
[*6] shipping particulars and loading conditons, os ce and conditions of payment. Id.

ath Marabend America Corporation s a and distinet entity fom Marubeni (doc. 16, Ex. E-Affidavid of
Pussel Myles, daied February 1, 2 America Corporation is not o party to this action (doc, 2, p. 3).

Mr. Myles states that he has knowledge of the matters before this court 23 be is "directly or indirectly
tivalved in the af the Delendant entilies named... and [lkas] been personally involved in the
dealings of Marabend ion of the relationship with [the Suppliers]."” (doc. 16, Ex. E).

allege that on April 1, 1998, Marubeni America Corporation assigned its rights and
nder the SEWF Agreement to MPP (doc. |, Ex. A, p. 25-26). The Assignment Agresment states:
SR [Marabeni America Corporation] hereby assigns to ASSIGNEE [MPP] all of ASSIGNOR's nghts
biletions under the Agreement. . ASSIGNEE bereby sccepts [*7] the said assignment and delegation by
: R 1o ASSIGNEE and, specifically but withoat limiting the penerality bereof, ASSIGNEE hereby
grecs to perform all the obligations of ASSIGNOR under the Agreement.” [d,

The Suppliers conlend that SEWF did not consent to any assignment of the SEWF Agreement 1o anvone; SEWF
provided & signed consent to the pssignment to MPP, but that consent was rescinded {doe. 16, Ex. E-Myles
Affidavit). Mo written rescission has been proffered.

It is undisputed that on February 3, 1998, Marubeni Amenica Corporation entered into o second Sale and
Purchose Agreement with MAT, an affiliate of MBWC and SEWTF (heremafter referred 1o as the "MAT

Apreement”) (docs. 1, 16, Ex. Bl The MAT Agreement concerns, iafer afiz specifications and quantitses of
product, shipping particulars and loading conditions, as well as pnce and conditions of payment. 1d. With regand
to "SHIPMENT,” the MAT Apgreement states, in part,

SELLER shall provide and maintain an installation located on the southern branch af the Elizabeth
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River in the city of Chesapeake, Virginia 1.5, A, or other port mutually agreed by SELLER and
BUYER ("LOADING PORT") [*E] for the storage of the CHIPS and the berthing of ocean-going
Vexsels..., together with necessary focilities for loading the CHIPS aboard such Vessels, Seller shall
ensure that the LOADING PORT shall provide a safe berth for Viessel with the minimum draft or not
less than 38 feet, and also shall provide BUYER's Vessel berth and loading priority over all other
Vessels using LOADING PORT.

Id At 5 (emphasis added), The MAT Agreement is governed by Mew York law (docs. 1, 16, Ex. B, Art 19,

It 1s undisputed that the MAT and SEWF Agreements each contain substantively the same trhitrndn@.ﬁnn
{docs. 1 and 9, P B13-14), The MAT Agreement provides:

Al disputes, controversies or differences which may arise between the partics in
relation to or in connection with this AGREEMENT, or for the breach thereof whic the
resalved amicably by the parties shall be finally settled by arbitration in M, af,] in
sccordance with the then existing Rules of Conciliation and Arbitration of Arbitration
Association if invoked by BUYER or in Japan if invoked by SELLER by arbitrators to be
selected [*9] in accordance with said rules. ,Q

The powrd rendered lhuems.hllhtﬁna]uﬂhmdmgmbmh

{docs. 1 and 16, Ex. B, Art. 20, P 1-2) (erphasis added). lrb:lrl.nn-n]:lmmmnpmﬂdﬁfm
"arbitration in Mobile],] Alabama if invoked by B York if invoked by SELLER.® (docs. 1, 16,
Ex. A).

Marubeni and MPP allege thar Marubeni became a mlﬁ:hMTA.m':mml}}rAddmdumdnT:d
February 9, 2000 (doc. 1, Ex. B; doc. 16, E Addendum siates in full:

Q.

amm.umsm% AGREEMENT dated February 3, 1998
MNTITY @

fSALE AND PURCHASE AGREEMENT dated February
LLC. [MAT] (bereinafter called "SELLER™) and Marubeni
inafter called "BUYER") agree as follows:

The mini %qurcmmmmumuummmmmammn
ELLER and pay for shall not be less than 900,000 GST beginning July 1, 2004 on an
i% [ the "Mmmmum l!:llu.nnﬁ:ty"'ln

MNESS WHERECF, SELLER and BUYER have executed this agreement this Sth day of
, 2000

With regard to ARTIC

Id. The Addendum [*10] is signed by representatives of MAT, "Russel E, Myles, Member® and "Sachit
Yokorawa, General Manager, Wood Chip Department, Marubeni Corperation” (doc. |, Ex. B, doc. 146, Ex. FL

Bath sides to the dispute, sub judice, have proffered a copy of the Addendum. Id. The Supphers proffered the
ope-page document standing alone (doc. 16, Ex. F). Marubeni and MPP proffered a copy of the Addendum
with the MAT Agreement {doc. |, Ex. B}, along with copies of two additional letiers both dated February 9,
2000, 1d. The first is on MAT letterhead and is addressed to Marubeni and Marubeni America Corporation, and
states, in part; "Per our agreement, Mid-Atlantic Terminal, L.L.C. [MAT] and Marubeni.., have agreed 1o
modify the freight differential contained in the Chip Sale and Purchase Agreement between Marubend and MAT
doted February 3, 1998." Id. The second letier 15 also on MAT lefterhend, addressed to Marubeni and Marubem
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America Corporation, and states, i part: "Per our conversations of Feb. 7, 8, and 9, this letier docurments the
agreement reached betwesn Maruobeni Corporation and Med-Atlantic Termunal, L.L.C. [MAT] regardmg fee
paymems o MAT by Marubend.,." Id. [*11] a7 Both leners are signed by Russel E. Myles. Both letiers st
"Please acknowledge your understanding and agreement by executing tn the space provided below.™ Id. Bath
lemers reflect acknowledgments by “Sachito Yokozawa, Marubeni Corporation, General Manager, Wood Chip
Drepartment [dated] Feb. 9, 2000." 1d

n7 The second letier delinentes the scheduling of payments amounting to § 1 un'lilmp:r}ﬂ:hy!ﬂ.l@lm

MAT in 2000 and i 2001, Id.

------------ End Footnotes- - = === cccccaae
The Suppliers contend that MAT did not consent to any assignment of the MAT to amy party, and
that Marubeni is a party to the Addendum only, and that there is o arbitration in the Addendum (doc.

16, Ex. E). n8

N

fl Both the SEWF and MAT Agresments contsin identical "Ass
transfier or otherwise dispose of any of its rights or obligatio
without the prior writlen consent of the other party.” |

clouses: "Mo party shall assign,
is AGREEMENT, in whole or in part,
16, Ex. A, B Am. 18),

[1 &5 undespured thar on December 5, and MPP emered into a "Terminal Agrecment” with the

Supphiers (doc, 1, P 135, Ex. C; doc, 16, arabeni and MPP allege that the Terminal Agreement was
exccwied o coondinae PrOCEssing o ips purchased, from SEWTF and MAT under the SEWF and MAT
Agreements for loading onto (doc. 1, P 15),

The Termanal Agreement in

Annual Guaranteg A olumme, .. Marubeni agrees that, for each calendar year dunmg the term of this
Agreement, it gugé approximately two mallion Green Short Tons of Weod Chips any kind not
lirmited to sodthesm hardwond Wiond Chips to be processed through the Terminal and loaded
onio B b csignated ocean-going vessels during such calendar year...; provided, however, the
parties Iy lﬁrﬂlhﬂﬂ:ﬂn]ﬂlﬂmﬂ#Vuhm#fmiﬂmmlm:ﬂmdﬂmmaHhudhud

ot of Green Short Tons of Wooed Chips processed through the Mid-Atlantic Termanal (as
below) and loaded onto Marubeni designated ocean-gomg vessels during such calendar year.

urpases of this Agreement, "Mid-Atlantie Termanal" means that certain terminal operated by [*13]
T on the southern branch of the Elizabeth River in Chesapeake, Virgina

{docs. 1, 16, Ex. C, Ari. 2{a}}. The Terminal Apreerment also provides, in part:

This Agreement supersedes all prior discussions and sgreements between the parties with respect fo
the subject matter hereof and this Agreement contains the sole and entire agreement between the
parties with respect to the matters covered hereby, provided, however, this Agreement shall nor

supersede the followisg agprecmentsy... the SEWF dpreement.... and the Sale and Purchase
Agreement dated February 3, 1998 between Marubeni and MAT shall remaoin in full force and

effect..
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(docs. 1, 16, Ex. C, 7(a)(i)) {emphasis added).

O December 28, 2001, the Suppliers initinted litigation against Marubeni and MPP in the Circuit Court of
Mobile County, Alabama (docs. 1, 16, Ex, [; doc, 9, P B1E; see footnode 1, supra), The state court complaim
alleges:

In 1995, in order o secure and sell wood chips 1o Mareabend which would be handled through the
MBWC facility, SEWF was formed and began business, SEWTF is in the business of

purchasing surtable wood chips for sake to [*14] Marubemi. mmmmmng;
MBWC facility for loading onto the ocean going vessels.

From the time the relationship began between MBWC, SEWF, and Marubeni, af
Marubeni stressed that there was an immedinte and long term peed (o expand the wipod chips
from the southeast of the United Staies. These discussions focused on the desire for the
partners of MBWC and SEWT 1o locate and buikd ancther wood chip band] ity, preferably on
the east coast of the United Seazes.

In order to induce [MBWC and SEWF] to undertake the develop ﬁumnmdnhpflﬂlnﬁr

Marubeni representatives specifically told plaimtiffs that (a)

1 d long term contracts with
mrmﬂwhhmuﬂ_wuﬂh-{:hwmu i

ritygrt purchases of wood chips, (B)
£ able to divert purchases o the new

6 t0 bary inventory without storing the chips
fioe long periods, (d) tht Japanese paper manufscpereggust use [*15] southern hardwood wood chips
supply overseas of suitable wood chips whi
and (1) that plantation wood chips owned
wood chip volume,

duce the promised volumes 1o SEWF and MAT,
s interests could not replace southern hardwood

el siatements were made on numerous occasions in 1997 and 1998
byHmlhkamdﬂ Yokogawa. L and Yokozawa are emplovess of Marubeni and the
adesagfiun [he line and scope of therr employment with Marubeni.

1 representations and other similar representations, MAT was formed and built. In
order 1oBudd MAT, MAT expended significant sums and incurred substantial debt which was hased on
wldc promiscd volimne to be handled by that facility. MBWC and SEWF effectively pledged
to secure the MAT debt,

@n‘dﬁf'ﬁ]lﬂhﬁuﬂﬂ::mﬁuﬂ:dmﬁmuﬁmﬁmufﬂﬂﬂwﬂ SEWF, and MAT],
Marubend agreed to provide financial assistance to MAT. A Letter Agreement dated February 9, 20,
was executed by Marubeni wherehy Muorobens agresd to pay MAT ane million dollors anmeally in
quarierly payments of § 250,000,000, Marabeni failed to make its required payment due October 1,

2001 and breached said Letter Agreemeni.

Following execution of the Letter Agreement, Marubeni and its subsidiary Pulp and Paper entered into
# Termunal agreement dated December 5, 2000 with [MBWC, SEWF, and MAT]. That Agreement
provided that Marubeni and Pulp and Paper, jointly, puaranteed the shipping of a total of 2 million
tons of wood chips through the wood chip facilities at MBWC less the amounts shipped through MAT,
per vear for each calendar year 2001 through 2010, In other words, [Marubend and MPP] agreed they
would ship o mantmm of 2 millon fons from the MBWC facility and [MAT] facility combined.

[Marubeni and MPP] breached their obligation for calendar year 2001, by only shipping
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approsimately 1.45 million tons through the combined facilities. [WMarabenl and MPP] have
affirmatively repudiated their obligation [*17)] to perform under the Terminal agreement for calendar
yeur 2002 and the years following, [Marubeni and MPP] are in breach of said sgreement both for year
2001 and fior the future years as provided for in the Terminal Agreement.

(does. 1, 16, Ex. D, p. 2-4, P 917}, In the state court action, the Suppliers assert four counts: 1) Marubeni and

MPP breached the Terminal Agreement by failing 1o perform their oblipations under the Apreement; 2)
Marubeni and MPP breached the Letter Agreement by failing to pay the pavment due October 1, 2001; 3)

Marubeni committed willfiul fraud in that the representations meade were [alse and the Suppliers n the
representations m building and capualizing MAT, and 4) Marubeni commurted innocent/reckless
misrepresentaton in that the representations made were false and the Suppliers relied on the m
building and capimlizing MAT. Id, p. 4-6.

O February 7, 2002, MPP removed the state court action to this federal district conrt Q’SC 88 1332
at the time, Marubeni had not been served. See CA. 02-0096-P-L. On February 14 P served their
unswer (doc. 12, Ex. H). Therein, MPP raised [*18] numerous affirmative defe ing the parties’

agreement 1o arhitrate such and relsted elairms, [d. (First Affiemative Defense

-------------- qu!;-;-aa---a;--a; E

o MPF also asseried rwo counterclaims: 1) Breach of contract 1 Supphers breached their obhjations
under the Terminal Agreement; and 2) indemnification in iers’ agreed o indemnify and bold
harmiess MPP from all claims ansiang out of or relating liers' (a) negligent or intentional acts or
omissions, and (b) breach of the Terminal Agree 16. MPP sought dismissal of the Complaint and
judgment on the counterclnims, damages, interest, attorneys’ fees, Id., p. 10-11

O March 4, 2002, the Suppliers mao
service of process, Marubend moged
cluaims were subject 1o binding, g

asserting lsck of diversity. On May 2, 2002, following

o dizmiss the Complaint arguing that the fraud and misrepresentation
jor. O July 25, 2002, this court Ordered that the Complaint be remanded

1 BEA T mﬁtﬂtq:pli:ﬂ'tmphhﬂ{du. 12, Ex. (i), Therein, Marobend raised numenous
o defenses inclhding the parties’ agreement 1o arbitrate such claims, ld {First Affirmative Defense)

2 her 10, 2002, Marubeni and MPP also filed the subject Motion to campel arhitration in this court
{doc. lj Marubeni and MPF allege that the Suppliers' state court frand and mistepresentation claims, pertaining
o MAT, are claims ansing out of, in relation to or in connection with [*20] the SEWTF and MAT Agreements,
and &8 such the claims e subject 1o resolution by arbitestiodn (doe, 1, P21 ald

01l The Suppliers contend, and Marubeni and MPP do not dispute the foct that the Suppliers' contract claims
are not due 1o be srbirrated (doc, 16, p. 5}
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Marabeni and MPP allege that this action is "governed by... federn] law,.... the Convention and the FAA " {doc.
L, P 23). The SEWF and MAT Agreements "are written and provide for arbitration o the terrtory of o signatory
of the Convention (either Japan or the United States).” Id. The SEWF and MAT Agrcements and the subject
mafier of the claims "concern.,. infernational commerce, invelving the purchase, sale, and processing of poods
for international shipping, and involve a foreign citizen, Marubeni, a Japanese corporation.. Pursuant to [the
Convention] and the FAA the[] arbitration apreements ane valid ond muost be enforced.” (doe. 1, P 23)

Marubeni and MPP allege the Suppliers are signatories and are intentional beneficianes of the [*21] SEWF and

MAT Agreements and the Terminal Agreement, which incorparate by reference the arbitration proviswons
contained in the SEWF and MAT Agreements, Marobeni snd MPP allege thut the Terminal

references and incorpomates provisions of the SEWF and MAT Apgrecments relating to price and i the
wood chips to be processed by the Suppliers. Marubeni and MPP allege that "the [SEWT and
Agreements and the Terminal Agreement are inferdependent and mierrelated agreements tively govern
the partes’ business dealings.” (do<. 1, P 16-17; doc. 2, p. 4). Marubeni and MPP allepe uppliers,
thus, have agreed to arbitrate the claims,

Marubeni and MPFP charge that the Suppliers have refused 1o arbitrate their fraugd Td Tosrepresentation claoms,
and in filing suit in staie court, have aken action contrary to the arbrimtion prayisons contamed within the
SEWF and MAT Agreements (doc.1, P 12, 27).

With the subject Motion to compel prbitration, Marobend and MPF dégmmnd i

AAA of the Suppliers' state court froud and misrepresentation ¢lajfs, an apa m'.ﬂnlfn!mg,:nﬂ:w"r’m‘h
(doc.1, P 26). Marubeni and MPP seek: 1) An [*22] Order, pursia
that if the Supphers wish 1o proceed against Marubeni and
they st first proceed with arbitration of those claims befigredlis AAA, in cither Japan or New York, under the
SEWF and MAT Agreements; to take no further actiogomtsitle of arbitration with regard 1o those claims; and 2)
a Stay of the state court litigation pending final arhigation of the fraud and mispepresentations claims brought by
the Suppliers (doc. 1, P 28).

On January 13, 2002, the Suppliers answepeg ). The Suppliers deny that there is an arbitration agrecment
encompassing the parties or claims state@\pthe state court lawsust {doc. 9, P A), The Supphers d=ny that their
sinie court misfepresentation and fragd {counts three and four) are subject to arbitration (doc.9, P B1E).
The Suppliers also sssert four affifrativedefenses: I}Mmﬁﬂuﬂaﬁﬂnﬁmemmjmm ovET

PPap their ﬁ'u.ud md nim;u':l:nnrlm claims,

MPP are estoppes] from

m]rm:.'uflh:m on sbsent & finding that a valid arbitration agresment exists between the partes

:he claims ssserted m this Enganon (doc. 9, p.4-3), The Suppliers demand a jury

________ > - FOOIMMMES » s s s snmsmemames

&ql#,TDDE.lﬁhmﬁmmmﬁulyutfmtdﬁcnvaﬁngmnfﬂm.mﬂnﬂuh
f the Federal Rules of Civil Procedures {doc. 11). In response, Marubeni and MPP filed a Motion For
on Plaintiffs’ Petition to Compel Arbitration and Stay the State Court Action (doc. 17). Plamtiffs request
that the court summanily determine the issues pointing to the mapplicability of the discovery rles in the comtest
of arbitration, [d.

O Februnry 28, 2003, this court contmued the Rule 16&{b) Scheduling Conference {doc.23). Although the court's
Ovder stated that the scheduling conference would be reset at a later date, this court finds that & discovery
conference is inappropriate. The Rules provide that "in proceedings under ... 9 ULS.C., relating to arbstration ...,
these rules apply only to the extent that matters of procedure are not provided for in those statuies.” Fed B.Civ.P.
B1(a)3); Hughes, 975 F.2d at 1257, "The rubes of procedure i the [FAA] povern proceedings arising under that
Act. It s only where the [FAA] is silent thar the Federal Roles of Civil Procedure become applicable .." Booth
v. Hume Poblishing. Inc., 902 F.2d4 925, 932 (11th Cir, 1990,
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------------ End FoOtnotes - - - = = « - = - - - - - [*24]

Om January 17, 2003, in the state court potion, Marubend and MPPs Modon For a Protective Order was denied
(doc.12, Ex.Ci). Marubeni and MPP sought a stay of discovery in the state court action pending this court’s
determination of Marubenl and MPF's Moton to compel arbitradon, Id. nl2

nl2 On February 5, 2003, Marubeni and MPFP filed their Amended Reply Memorandum of Law in Support of
their Complaint to Enforce Arbitration contending that the Suppliers’ fraud and misrepresentation clajms must be
arbitrated and that the action pending in the Circudt Court of Mobile County should be stayed (doc. 15}

On February 10, 2003, the Suppliers filed their Brief in Opposition to the Motion to
L&), Therein, the Supplicrs argue that Marubend s not o party (o any oonesment

contains an arbitration provision, the arbitrmtion provisions reled upon by imit the arbitration rights
o the parties to the contract, no legal or equitable theories would allow M 25] to enforce arbitration
provisions against non-signoiories, the Terminal Agreement did not i the arbitration provisions

contsined in the SEWF or MAT Agreements, the Suppliers frowd ntation claims do not arise out
of and are not réloted to the performance of duties specified i the MAT Apgreements which contain

ﬂ]:m’ﬂﬂnhuumnmuﬂ.m}rlﬂmmhnnnglmhhmhn& h are found, have been waived

{doc.16). n13
-------------- Foomotes ---=-=======-== §

nl3 On February 21, 2003, Marubeni and M @Mnﬁmmﬂlﬂh[smlm']ﬂm&miﬁmﬂrﬂmmm
alternative, for Leave io File a Surreply ( “Marubend and MPP argue that the Opposition s aaimely
filed. and in vinlation of SD ALA LR. 7 k it exceeds the 30-page bmit without leave of court, Id. On
February 26, 2003, the Suppliers fil sponse to Marubeni's Motion to Strike (doc.20). On March 6,
2003, Marubend and MPP filed the ¥ Memorandum in Support of Motion 1o Strike (doc.24),

Marubeni and MPFs
File a Surreply is also

{doe, 19), is hereby DENIED, and their altermative Motion for Leave o
for the reasons set forth heremn. In addressing the substantive 1350e ot
| the parties o arbitrate the Suppliers’ state court frand and misrepresentation
v reviewed the filings and exhibits of all parties herein for approprisiensss and
that it has sufficient information before it upon which 1o render o determination of the

The 1ssues before this court are; 1) Whether this court has jurisdiction over this confroversy; 2) whesher a valid
arbitration agrecment exists between the partics, and if so, whether the Suppliers” state court fraud and
misrepresentation claims are subject to arbitration; and if so, 3} whether this court should abstain from enjoining
the state court from proceeding further.

C. Discussion
1. Junsdiction.

Under the FAA, 9 U.5.C. §§§§ 1-16 (Chapier 1), and the Convention §§§§ 201-208 (Chapter 2}, a district court
st compel arbitration and stay the underlying action il the partees agreed to arbitrate their dispute, & US.C,
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§§85 2-3, 201. Chapter 1 of the FAA, covers domestic arbitral proceedings, while Chapter 2, the Convention,

covers international arbitral proceedings. Industrial Risk Insurers v. M_AN. Gutchoffoungshatie, 14] F3d 1434,
E440 (1 1th Cir. 1998), cert. denied 525 U5, 1068, 142 L. Ed. 24 659, 119 5, CL 797 {1999).

The goal of the Convention, and principal purpose underiying Amenican sdoption and mplementation
af it, was to encourage the recognition and enforcement of commercial [*27] arbitration agreements in
infernationi] contracts and 1o unify the standasd by which the agreements 1o arbitrate are observed and
arbitral awards are enforced in the signaiory countries.

Scherk v. Alberto-Culver Co., 417 U.S. 506, 520, n.15, 41 L. Ed. 24 270, 94 5. Cr. 2449 (1974); V.
Petroleos Mexicanos Mexican National Oil Co., 767 F_2d 1140, 1147 (Sth Cir. 1985); Ledee v.
Ragno, 684 F.2d 184, 187 (1st Cir. 1982).

Chapter 2 mandates the enforcement of the Convention i courts of the Usnited States, Lngu
jnruh:ﬂmmuyuhmmmifﬂtﬂmmmgnﬂrunﬂhrm .9USLC. §§

203, Section 203 provides: " An action or proceeding falling under the
under the laws and treaties of the United States, The district cowrts of the Uni

- Ghall have ariginal
jurisdiction over such an action or proceeding.” Industrial Risk Insurers, I&-& 4

Section 4 of the FAA "authorizes o party, who 15 3 defendant i anothetastig
action in federal [*28] district court to seck enforcement of an arbjfs preement.” Central Reserve Life Ins.
Co. v. Kiefer, 211 FR.D, 445, 449 (S.D.Ala. {Oct. 8, 20027) (J. Butler :nyinglplrlﬂ:[mm:mnl:ﬁnn

pending arbitration ordered by the district court); American HEni; ife Ing. Co, v, Harmon, 147 F. Supp. 2d
511 (N DMiss. {JTun. 28, 2001}),

An arbitration agreement or arbitral award of a legal relationship, whether contractual or
not, which 5 considered as commercia Wi A transaction, contract, of agreement described ...
[9US.C. §§ 2], falls under the Conder g An agreement of award arsng out of such & relatonskip
wiuuhmmmnlyhﬂwmm - e Uinited States shall be deemed not to fall under the Convention
unbess that relationship e v located abroad, envisages performance or enforcement
h':mu-d,afhammtu r:lltlunmlhml:mmnn:fmmgnm F:llh:pm]:m:ul’ﬂu

9 US.C. &4 'F’glmmmulml-hwmm&ﬂﬂmﬂlﬂmm

ion by its terms applics to only two sorts of arbitral awards: 1) awards made in a country

jn which enforcement of the award is sought, and 2) swards ‘not considered as domestic awards in
enforcement of the award & sought™ Id. As to the second type, the Eleventh Circut joined the
Seventh, and Ninth Circuits m holding that

arbitratson agreements and awards “not considered as domestic” in the United States are those
agreements and awards which are subject to the Convention not becaose [they were] mnde abroad, b
because [ihey were] made within the legal framework of another country, e.g., pronounced in
accordance with foreign law or invelving parties domiciled or having thetr principal place of business
autxide the enforcing jurisdiction. We prefer this broad] | construction because it is more in Tine with
the intendied purpose of the treaty, which was entered info to encourage the recognition and
enforcement of intermational arbitration awards.

P

d., ar 1441 {emphasis in original), [*30]
Herem, Marubeni is a Japanese corporation with its princrpal place of business i Japan. Marubeni 15 engaged

United States
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with MPP and the Suppliers through their Agreements in international commerce, b.e., buying processed wood
chips from the Suppliers, all Alsbama commercial entities. The Suppliers do not dispute that jurisdiction arses
under the Convention; the Suppliers contend that there is no valid arbitration agreement between the parties 1o
this dispute which covers their state court fraud and misrepresentation claims. This court finds that it has origmal
jurisdiction over this controversy pursuani to §§§5 201, 203, of the Convention,

2. A Walid Arbitraton Agreerment,

agreed to arbitrate that dispute. The court is to make this determination by applying the “federal
substantive low of arbitrability, applicable to amy arbiiraton sgreement within the coverag
Moses H. Cone Memorial Hosp, [v. Mercury Constr. Corp., 460 U5, 1, 24, 74 L, Ed. 2
Cr 927, [(1983)]. See Prima Paint Corp. v, Flood & Conklin Mfg. Co., 388 LI5S 3935
Ed 2d 1270, 87 8. Cr. 1801,.., [*31] (1967); Southland Corp, v. Keating, 465 11.5.q, |34 L Ed. 2d
1, 104 5. Cr. 852... (1984). And that body of law counsels "that questions of arbs 1
pddressed with o bealthy regard for the federal policy favoring arbitration...
establishes that, as 2 matter of law, any doubts concemning the scope of arkhj
resolved in favar of arbitraton, whether the problem ot hand is the
itself or an allegation of waiver, delay, or & like defense to arbi ny.
Hosp., 460 U5, at 24-25...

The first task of 4 court asked to compel arbitration urudiq:ﬂznmdﬂnmu'}mhﬂlh:pﬁQ

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc
(1985); see Sedeo, T67 F.2d at 1147-48; accord
MedParmers, Inc.. 312 F.3d 1349, 1357-58 (11th Cir.

5. 614, 626, ET L. Ed. 2d 444, 105 5, C1. 3346
. Sandall, Zeide, Kobn, Chalal & Musso, P.A v
vers Ins. of Wansan v, Bright Metal

For an arbiration agreement o be enforceak pvention requires only that: 1) There & o written
agreement [*32] nl4; 2) which provides ghibrntion in the terribory of a signatory 1o the Convention; 3 ) the
subject matier is commercial; and 4) thewcoun is not entirely domestic in scope. Smith/Enron Cogeneration

Lid., Pskup, Inc. v, Smith « Inc., 198 F.3d 88, 92 (2nd Cir. 1999), cert. demied, 531 UL5. 815,

Wi Seden, T6T F.2d 8t 1144-45; Ledes, 684 F 2d at 186-87. "I these
ion requires dismrict courts o order arbitration.” Sedeo, at 1 143; Ledee, at 187

.............. F@ e
nl4 Under the Iﬁm'mwﬁuﬂcmtulmmnrmnﬁmﬁmqnmuimdhﬂhmm
contained i of letters or telegrams™ constitules an "agreement i writing.* 9 U.5.C. §§ 201
{His ry Motes, Art. XI1); Smuth/Enron, 198 F 34 at 91, "There is no federal palscy that favors
i parties "who have not contractsally boand themselves to arbitrate their disputes.” Morewite v,
land Ship Owmners Mutual Protection and Indemmity Ass'n., 62 F3d 1356, 1365 (11th Cir. 1995),
ed, 516 TS, 1104, 133 L. Ed. 2d 8435, 116 5. Cr. 913 (1996).

Herein, it is undisputed that the underlying subject matier is commercial in nature, and not entirely domestic i
scope in that the subject Agreements concem internabonal commerce (the purchase, sale, processng, and
shipment of wood chips].

Herein, the express arbitrafion provisions at isswe contained in the SEWF and MAT Agreements. provide that
"the situs of the arbitration” is either the United States or Jopan. Smath/Enron, 198 F.3d ai 34 {"The focus of..
the Comvention is not on the nationalsty of the party seeking to enforce... but on the situs of the arbitration.”).
The United States and Japan are both signatories of the Convention. 9 U.5.C, §§ 201 (Historical and Statutory
Motes, Art. XV, oo 13 [Japan], 29 [United States]). Thus, the determinative issue, herein, is whether the subject
United States
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dispute between the parties, the Supplicrs” state court claims of fraud and mistepresentation, 15 subject 1o the
arhitration provisiens set forth in the SEWF or MAT Agreements. Ledee, at 186-87,

The undisputed facts establish that the MAT and Terminal Agreements concern the MAT factlity. The MAT
Agreement, executed February 3, 1998, provides [*24] for the creation and maintenance of the MAT facility
located on the Elizabeth River in Chesapeake, Virginia. The MAT Agreement also concems, inter aliia,
specifications and quantities of product, shipping particulars and loading conditions, a5 well 48 price and
conditions of payment (docs. 1, 16, Ex.B). It is Marubeni's alleged fraud and misrepresentation which induced
MBWC and SEWF o build, eapitalize, and maintain the MAT facility. The Terminal Agreement, executed
approximuiely two vears later, on December 5, 2000, further concems anmual guaraniesd volume to be processed
through MAT, between the Suppliers, MBWC, SEWF, and MAT, and the buyers, Marubeni and Thas,
this court looks spacifically 1o the MAT Agreement and the Terminal Agreement as determinative.

-------------- am—— &

nls The SEWF Agreement is not applicable to the Suppliers' fraud and mi asserted in state
court against Marubend, Although federal policy requires courts to resolve any the application of an
arbitration clause in favor of arbitration, the policy "cannot serve to stretch the scope originally

mtended by the parties.” Seaboard Coast Line Railroad v, TrmJﬁTanL‘gﬂ 1343, 1352 (11th Cir. 19E2).

The facts presented mdicate that the SEWF Agreement was SEWF and Marubeni America
Corporation on Febroary 6, 1995, three years prior to the MAT A under which the Chesapeake,

Virgmia, MAT facility was conceived. Thus, the Supphers' i1
creation, capitalization, and mainfenance of the MAT facili
Apgreement, Moreover, Marubend was never s party io th
Marubeni, that Morubeni America Corporation expressis
However, the SEWF Agreement significs the begmni
and which uitimately evolved mto the controversy p

be interpreted to be o part of the SEWF
SEW i was to MPP, alone, not 1o
sxigned its "rights and obligations™ under the SEWF.
intertwined relationships of the parties, hereto,
before this court.

. Ivax Corp. v, B. Braun of Am., 286 F.3d 1309, 1315, 11th Cir. 2002);

g Balirood v, Truiler Train Co., 690 F.2d 1343, 1348 (11th Cir. 1982); Cormmercial Metuls
we & Co. §77 F.2d 264, 266 (5th Cir. 1978). The partics to the Terminal Agreement have
nd themselves to arbitraic disputes ansing under that Agreement. As such, arbitmation

ed based on the Terminal Agreement, alone.

pliyo , the Terminal Agreement expressly does ‘mor supercede... the Sale and Purchase Agreement
ehruary 3, 1998 between Marubeni and MAT.." (docs.1, 16, Ex.C, Ta){1) (emphasis added)). Thus, the
peinal Agreement does not alter [*36] the force and effect of the MAT Agreement.

Federal law "counsels that questions of arbitrabiity, when in doube, showld be resolved in favor of arbitration...
Thuzs, as with any other contract, the parties' intentions control, but those intentions are penerously construed as
iy issues of arbitrability.” Emplovers Ins. of Wausag, 251 F.3d ar 1322 (citing Moses H. Cone Mem'] Hospital,
460 U5 at 24). The strong presumption in favor of arbitration applies with special force in the Beld of
international commerce, Misubighi Motors, 473 U8, 614, 631, B7 L. Ed. 24 444, 105 5. Cr. 3346,

In seckmy o compel the Suppliers to arbitrate their siate court frowd and misrepresentation claims, Marubeni
and MPP allege that Marubeni became a party to the MAT Agreement through the Addendum executed on
February 9, 2000, However, is the Suppliers point out, the Addendum containg no assignment language, and no
arbitration provision. Further, netther of the two letters dated February 9, 2000, proffered by Marubend and
MPP, contain assignment language between Marubeni America Corporation and Marubeni, nor an arbitration
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provision or reference to the [*37) arbitration provision contamed in the MAT Agreement (do<. 1, ExB).
Marubeni, thus, = not a signatony to the MAT Agreement.

However, the Eleventh Circuit has held that “the lack of a writien arbitration agreement is not an impediment 1o
arbitration.” MS Dealer Service Corp. v, Franklin, 177 F.3d 942, 947 (1 1th Cir, 1999); Sunkist Soft Drinks, Inc.
v. Sunkist Growers, Inc., 10 F.3d 753, 756-57 (1 1th Cir. 1993, cert. demied, 513 U5, B6%, 130 L. Ed. 2d 123,
115 5. Ct 190 (1994). The courts "have recognized a number of theories under which nonsignatories may be
bound to the arbitration agreements of others,” Employers Ins. of Wausag, 251 F.3d a1 1322, These theories
"arise out of common law principles of contract and agency law: 1) incorporation by reference; I) assumption;
31 agency; 4) veil-piercing/alter ego; and 5) estoppel. ™ Id; M35 Dealer Service, 177 F.3d at 547

in MS Dealer Service, the Eleventh Circuit st forth: 0
Exssting law demonstrates that equitable estoppel allows a non-signatory to compel 1
different circumstances. First, equitshle estoppel applies when the signatory to a writh

agreement contnining an arbitration clause "must rely on the terms of the wiitten ag
[its] claims™ against the non-signatory, Sunkist Soft Drinks, 10 F3d a1 757,

When each of 4 signatory’s claims against a non-signatory "makes refie jo” of “presumes the
existence of the written agreement, the signatory's claims "arise out of afid PelF directly to the

[written] agreement,” and arbitration is appropriate. Id., ot 75K, Secogd beation of equitable
estoppel s warranted .. when the signatary [0 the contract conl :rlmrm:rnnhuu]nmu

1433 [M.D.Ala 1997]....

Otherwise, "the arbitration proceedings [between
the federal policy i favor of arbriration effectve
Eteco, 530 F.2d 679, 681 (5th Cir, 1976). A
[""39] nﬂ;mu.t{rhu mn-iwumrp] "to de i

torses| would be rendered meaningless and
" Sam Reisfeld & Son Import Co. v. 5.A
, e st scrutinize the nature of [the] claims
ther those claims fall withim the scope of the

* Sunkist Soft Drinks, 10 F.3d at 758,

reference to” or "presumes the existence of' the written agreement). Id. The
ﬂuhﬂT-ﬂTmiulAmuﬂ:ulhaﬂnﬁrﬂmﬁiﬂmd

nl6 The Supphiers contend that the neither the parties, nor the Ajgreements are interrelated. However, the facts
presented (see p.2-14, supra. ). belie the contention. The parties as well as the Agreements, the assignment, the
Addendum, and the letters referred to herein, reflect a protracted and intertwined business relationship pertaining
to the processing, sale, and shipment of wood chips in international commerce. None of the wrinen documents
should be viewed m a vacuum. Each reflects a further siep in the evolution of the business relabenship of the
parties invalved, beginning in 1995, with the SEWF Agreement, The Suppliers are clearly inter-related entities
(through their signatory Russel Myles). They entered into a series of negotiations culminating in their
Agreements, assignments, the Addendum, and leners with Marubeni America Corporation, Marubend, and MPP.
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The arhitration provision comained in the MAT Agreement is [*41 ] broad and encompasses “all dispistes,
controversies of differences which may arise between the parties hereto, out of, in relation 10 or in connection
with this AGREEMENT..." (docs. 1, 16, Ex.B, Ant.20). Any doubts concerning the scope of arbitroble issues
should be resobved in favor of arbitration TVAX, 286 F.3d at 1320

The MAT and Terminal Agreements, together, expressly define the commercial relationship beraecn the
Supplicrs and Marubeni and MPP. The Agreements concern wood chip specification, evolving product
qmﬂﬁﬁ[ﬁmulﬂuﬂ:ut:t\’nlm}whh:hlhmhﬂwnuld CHUSE... lub-:pmm:mdﬂrmlghﬂt [ T3

15 the alleged representations of Marubeni, which the Supphiers asseri they relied upon m buildidg
and maintaining the MAT facility purscant to the MAT Agreement. Proving the Suppliers claig
whether Marabend met its Annoal Guaranies Yolume, and whether the Suppliers met their
the MAT and Terminal Agresments.

This court finds that the Suppliers’ fraud and misrepresemation claims clearly ® ] reference 10,”
“presume the existence of,” and “arise out of and relate directly 1o," the MAT M3 Dealer Service,
177 F.3d ar 947; Sunkist Soft Drinks, 10 F_3d at 757-758. Thus, the Suppli equithbly estopped from

challenging the Motion to compel arbitration and arbitration is appropri

The Suppliers contend that their tort claims do not arise out of related to the performance of duties
specified i the arbiration provision (doc. 16; p 307, The Eq:p& Telecom limhia, SPA v. Wholesale

Telecom Corp., 248 F.3d 1109 (1 1th Cir. 2000). n17
T i1 1a | |- A ———————— Oi

nl?T:hnmlm.Hq,!d-ﬂ.thHm mvolves 12 ton corporations. Telemedia International {"TMI"},
Whalesale Telecom Corp, ("WTC"), allowing WTC the use

of TMI's circuits for & substantial rendal. ¢ contnined an arbitration provision. The provision states: "In
the event of any dispute arisimg out ing to this service agreement, the dispute shall be submutted 1o and
seitled by arbitration " Id at 1114, while, Telecom lalia continued to provide telecommunications
services to WTC, but inflated C paid only the undisputed mvoices. Telecom lialia respanded by

. Then, Telecom Italia filed a complaint against WTC, allegimg breach of
worth of invoices), WTC answered and filed countenciaims allegmp breach
icing. The counterclaim also alleged that Telecom Italia cansed TMI o

pts circuits, and that Telecom Italia cansed TMI to terminate WTCs sccess 1o the
tled a third-porty complaint ppainst TMI alleping tortiows interference with contract
moved to dismiss the third-party complaint, alternatively reguesting a stay pending
e lease, 1d. at 1111-12,

of price, quality, and
mcresse the e for
TiA1 circuits.

and civil Y;

ruled that the third-party complamt faled to state a clam of ervil consprracy, bul upheld the
of the tortious imerference claim. The district court further muled that the third-party complunt was
ject to the arbiteation clause in the TMI-WTT lease, because the allegations concemed nrioes

with the Telecom Halia-WTC contract which lacked an arbitration provision. Id. at 1113, The
Eleventh Circuit affirmed.

cmmumnwnnnsss B FOMOMES: s sssssnssssss [*43]

In affirming the district court's denial of arbitration in Telecom ltalia, the Eleventh Circuit determined that the
arbitration language was broad, but "not as broad as a classe requiring arbitration of ‘any dispute between them
or by either party o the contract against the other.™ 1d. {{cifation omdted). The Eleventh Circuit noted that
"where the dispute occurs as a fairly direct result of the performance of contractual dutees....; then the dispuie can
fairly be said to arise oul of or relaie to the confract in question, and arbitration is required.” Id. at 1116

This court has already found that the Suppliers” frand and misrepresentation claims clearly “make reference to,”
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“presume the existence of" and “anse out of and relote directly to,” the MAT Agreement, and that the arbitration
provision contained i the MAT Agreement is sufficeently broad 1o encompass the Suppliers’ fraud and
misrepreseniation claims.

Therefore, this court finds that Marebeni and MPP's Motion 1o compel arbitration is due to be granted. The

parties are compelled v arbitrate their dispute, Le., the Suppliers’ fraud and misrepresentation clamms as assered
in the state court [*44] action.

Section 206 of the Convention provides that "[a] court having jurisdiction under [Chapier 2 of the Convention]

muay direct that arbitration be held in accordance with the agreement ot any place therein provided for, whether

that place is within or without the United States." Smith/Enron, 198 F.3d at 92; McCreary Tire & Co. v,
CEAT. S.p.A., 501 F.2d 1032, 1037 [3rd Cir, 1974). z ? ’

The arbitration provision contained in the MAT Apreement expressly sets out that ﬁmw%ﬁw the

"BUYER." arbitration shall be conducted in Mobile, Alabama, under the existing Rules of intion and
Artatration of the American Arbitration Assoctation (docs, |, 16, ExB, Art20). "BUYER" and
b imvoked arbitration. Therefore, arbitration shall tke place in Mobile, Alsbama, irigy o the Rules of
Concilintion and Arbitration of the American Arbitranion Association, as set fort MAT Agreement, and

pursuant o9 U.S.C.85 206,
3. Waiver &\

The Suppliers contend that Marubeni and MPP waived their i | arbitration by letting too much
time lapse before seeking arbitration. The [*45] Suppliers have been prejudiced by the delay. nlE

demed Marubeni and MPPs Motion to Strike the Brief,
9, rupra., and thus, Marubeni and MPFP have not had

to compel arbitration (doc, 16). This court n
and their Motion for Leave o File a § A

an opportunity w reply to the Suppliers’

nlﬂm&wﬁﬂmvﬂmwaﬁﬂjglnnhﬂﬁ-flpﬂr&flnﬂppmiﬁnnmﬂmuuﬁm

T MeCarthy Constr. Co., 436 F.2d 405, 407 (5th Cir. 1971)... In determining whether a party has
ied its right 10 arbitrate, we have cstablished a two-part test. First, we decide if, "under the totality
the circumstances,” the party "has acted [*46] inconsistently with the arbitration right,” and, second,

we Inok to see whether, by doing so, that party "has in some way prejudiced the other party.” S&H

Contractors, Inc, v, AJ. Taft Coal Co,, Inc., 506 F.2d 1507, 1514 (11th Cir. 1990])[cerr. denied, 498

LL5. 1026, 112 L. Ed. 2d &59, 111 5. Ct. 677 (1991)].

IVAX, 286 F.3d at 1315-16. Whether o party has waived its right to arbitration is a legal conclusion..., but. . the
findings upon which the conclusion is based are predicate questions of fact...” Price v. Drexel Burnham Lamber,
Inc., 791 F.2d 1156, 1159 (5th Cir. 1986) (emphasis in original). The burden of proving waiver “falls... heavily
on the shoulders of the party seeking to prove waiver.” Price, at 1161.

The Supplicrs rely fior the most part, on Morewitz; 62 F.3d 1356, and S&H Contractors, 906 F.2d 1507.
Marubeni and MPP point the court to TVAX, 286 F3d 1309, a recent case which distmguishes both Morewitz,
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and 5&H Contractors. 286 F.3d at 1316-18. n1% Notwithstanding, neither Morewitz, nor 3&H Contracions,
[*47] provide support for the Suppliers’ contention of waiver. Both cases are factzally distinguishable.

nl% [VAX, mvolves htigation pertaining to an accounting agreement based on the purchase of outstanding
common stock between Braun, Inc., and IVAX. The complex financial agreement contained an arbifration
provision. The agreement also provided that Braun's relevant financial records wese 1o be made available o
IWAX's accountant, Arthur Anderson ("AA"). Braun provided AA access to its records, Braon and AA executed

a confidenttabity agreement with regand to Braun's irade secrets. A diepute srose out of the fnancial . On
December 20, 2000, Braun sued AA in state court for an alleged violation of the confidentinlity , Oni
Decermber 21, 2000, IVAX filed suit against Braun in the S.D. Flonda, allegmg breach of the
agreement. Less than a month [ater, and before filing an answer, Braun petitioned the distric mpel
arbitration pursuant o the arbitration provision contained in the financial agresment.

The disirict court sumemarily denied the petition, finding that Braun had waived arbi § filmg sui agminst
A in state court. 286 F.3d at 1311-15. The Ekeventh Cirount, after reviewmg of the circumsiances,
reversed the district court's finding that Braun had waived its nmm.uhum{ at 1323-24,
-==r===-----End Foomotes- - - - - == - - == - - - [*48] %

In Morewatz, 62 F.3d 1356, the adrministrator (Morewitz), for of several seamen lost when their vessel
disappeared in international waters in the "Bermuda T t wrongful death sctions, in the Eastern
Dhstrict of Virgmia, betecen 1976 and 1977, against the owner and managing agent. 62 F.2d at 1358-59.

On April 3, 1980, Morewitz obtained & favorable jud; nirisr the managing apeal as the owner pro hae
iice af the loat vessel, Judpment was affirmed in 198 une 26, 1985, Morewitz brought an acton to enforce
the judgment in the Southem District of Alabamaf seekifig 1o recover on o mantime protection and indemmiry
policy issued by West, the vessel insurer, as thé g gurmhdhwm]umﬂﬂdul]iﬂ-ﬁnm
district court dismissed the action; the E it reversed. Id,

Om remand, Morewitz reasserted his Tving on the Alabama direct action statwies, 62 F.3d at 1362, In
199¢), the British House of Lords when the terms of an insurance policy require the insured to pay its
obligaton before it moy colleg i insurer, the msured [*49] must pay before any other party can sue on
the contract. Id, On Octo , West filed a motion to stay the litigation pending arbitration which was
granted by the distnct 1991, 62 F.3d at 1360-61. Morewitz appealed. The Eleventh Circut
dismissed the appeal Jurisdiction. 1d

argued that the scamen were not bound by the arbitration agreement and that,
waived its right to compel arbitration. 62 F.3d at 1359, The district court afforded the
to proceed with arbrtration, When Morewtz refused, the district count dismissed the action
wani of prosecution. 63 F.3d at 13508, 1361, Morewitr appealed a third time. Id,

Arhitratson should not be compelled when the party who seeks to compel arbitration has waived that
right... In comsidenng the issue of waiver, we are mindful of the Supreme Court’s admonition that
‘questions of arbrtrability must be addressed with a bealthy regard for [*50] the federal policy favarmg
arbitration.” Moses H. Cone Mem'l Hosp., 460 U5, at 24...

Mevertheless, the doctrine of waver 15 not an empty shell, Waiver occurs when a party seeking
arbitration substantially participates in litigation to & point inconsistent with an intent 1o arbitrate and
thas participation results in prejudice 1o the opposing party. Price v. Drexel Burnham Lambert, Inc., 791
F.2d4 1156, 1158 (5th Cir. 1986). Prejudice has been found in siuations where the party seeking
arbitration allows the opposing party to undergo the types of Lfgation expenses that arbitraton was
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designed o alleviate. E.C. Emst, Ine, v, Manhattan Constr. Co., 559 F.2d 268, 269 (5th Cir. 1977),
cerr. dented, 434 LS. 1067, 55 L. Ed. 2d 769, 98 8. Cv. 1246 (1978).

Id., 62 F.3d at 1365-66 (footnote omitted); see Frank v. American General Finance, Inc.. 23 F. Supp. 2d 1346,
1350 (5.0.Al. 1998),

The Elevenih Circuit determined that Morewiir had been prejudiced by West's deloy in demanding arbitration,
nut':rlgﬂnl:li'r:IE'W:hmi;:inEﬁﬁlhllwwtj:hlﬂ'::t:deniEidghlunﬁmﬂuchimmEnglmﬂuu

[*51] not zanounced by the House of Londs until a decade after the wrongful death judgment was a
Further, Morewitz filed the Alabarmas action in 1983, five years before the change in British law was

The Eleventh Circuit conclhsded thar West %’“
had ample oppartunity to demand arbitration well m advance of the decision that sugni

the legal positbon of the parties wo the prejudice of Morewitz... The appropriate
contest coverage and dermand arbitration with [the managing agent]... was dun

agent], it has slso waived its nght to demand arbitration with Morewitze, \

62 F.3d at 1366,

58H Contractors. 9046 F 2d 1507, involwes m-ay.-pnulemu vn&m of the sarme operative facts. Taft
entered a coniract with a company to purchase mining & F_2d at 1508, Taft then hired 5&H to
sssemble the equipment; the parties entered nio a co contained an arbitration provision. At the ttme,
S&H {a Kentucky corporation) was not qualified fo & [*52] in Alsbama.

The FEHE&HCu'um::mmmhhmll@mmmmmm:tﬂﬂhhmmS&Hdeuﬂ

slleging breach of contract (failing to pay fi rendered). Taft moved to dismiss the complaint
comtending that S&H's failure 1o qualify in Alabarma rendered the contract unenforceable, The
district court took no action for sev during that interim, S&H engaped in "exiensive”™ pretrial
discovery. Id., at 1508-09, In No , S&H dermanded arbitration of the dispute. In December 1986, the
district court converted Tall's modibn 6% mite o motion for summary judgment and granted the motion,
holding that S&H's failure 1o dio business made the contract unenforceable. 5&H appealed; the appeal
was staved pending the arhitration which 5&H pursued. [d., af 15049,

In February 1 1ffgotight to enjoin arbitration based on the court's decision that the contract contaming the
arhitrafion provisi 5 unen cable. In April 1987, the disirict court enjoined arbitration proceedings in
Alnbama, The courbgeasoned that of arbitration was conducted in Alshoma, & district [*53] court in Alabama
may be i ‘ any award rendered and, in effect, enforce the underlying contract, Thereafter, S&FH

ican Arbitration Association to tranafer the arbitration procesdings to Atlanta. 1d.

E; Tafl filed the second S&H Contractors case in the Morthern District of Georgla, requesting that
join the Atlanta arbitrasion, Taft argued that the contract containing the arbitration had been declared
that in bringing the tnitial suit in March 1986, before demanding arbitration, S&H had watved its right
i arbitration. The district court held that the contract was void and thus the parties never agreed 1o
arbitration; the court did not address Taft's waiver argument. 1d.

5&H appealed. The Eleventh Circunt consolidated the two cases for appeal purposes and offirmed; the Elevenih
Circuit's order enjoining arbitration is based on waiver. Id., a1 1514, The Eleventh Circuit noted that S&H had
waited eight months from the time it filed its inatial sunt before - secking arbitration and during that mvterim, S&H
had engaged in extensive discovery resulting in prejudice 1o Taft. n20 1d, [*54)

-------------- Foomofes -~ - - - === vvmmnn-

n20 Taft filed two motions - a motion to dismiss and an opposition o S&H's motion for discovery. Also, S&H
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took the depositions of five Taft emplovess (italing approximately 430 pages) prior to demanding arbitration,
Maoreover, 5&H parsued arbitration in Alabama, and in Georgia, despite the district court's ruling that the
contract conmming the arbitration provision was unenforccable,

Herein, the Suppliers filed their state court action on December 28, 2001, On February 7, 2002, MPP removed
the action to this court. On February 14, 2002, MPP filed their Answer asserting the parties” agreement to
arbitrate &s an affirmative defense. On March 2002, the Suppliers moved for remand. On May 2, 2002,
Marubeni filed 1 motion to dismiss the Suppliens’ Complaint arguing that the fraud and

claims were subject to arhitration. On July 25, 2002, this court rermanded the Suppliers’ Complaint COIT.
On August 8, 2002, Marubeni appealed the remand and on November 4, 2002, the Eleventh

dismissed the appeal. On December 10, 2002, Marubeni filed their Answer in the ste rarsing
numerous affimmative defenses incheding the parties” sgresment o arbitrate, s MPP did in . 2002, Also

on December 10, 2002, Marubeni and MPP filed the subject Motion to compel arb

l L 4
of the Supplicrs’
A WaIvEer),

Marubeni and MPP's Motion 1o compel arbitration comes within ome year of
Camplaint, & far less lapse in time than that set oot in Morewitz (a five year

5&H Contraciors, is further distinguished from the present confroversy | reason that Marubeni and
MPP are in a defensive position as defendants in the state court ach . mitiated legal action against the
Suppliers, prior to the filing of the Motion to compel arbitration, imitiated the legal action ond, then

.............. Footnoles = s s ssssssssanas %

i i their Answers to the Suppliers state court Complaint,
Marubeni and MPP "may” I-'H.'Iu.ivnd their & .:mp.'l arbitration {doc. 16, p.40). However, the Supphers

on notice from the filing of MPP's Answer on February 14, 2002, that
arbitration may be an | 791 F.2d at 1161 {"A demand for arbitration puts a party on notice that

athitration may be i "}
As noted, the 8 o contend, in the context of waiver, that they have been prejudiced by the delay and
expense of process over the past vear. The Suppliers rely on S&H Controctors, 906 F.2d 1507,

this court finds that Marobenl and MPP did not waree their right 1o arbiration, if s
to discuss the prejudice prong of the two-part waiver test. [WAX, 286 F.3d at 1320 (becauss no
Toumd, it was unnecessary 1o discuss the prejudice prong of the two-part 1231},

ther this Court Should Abstain From Imposing A Stay,

{2} Abstention.

The Supplicrs contend that this court should abstain from assuming junsdiction ever this maner a3 Marubenl s
not a party to the Agreements containing the arbitration provision (doc. 16, p.42-43). n22 However, as noted
herein, this court is faced with a valid written agreement [*57] to arbitrate the dispute imvolving nternatiomnal
commeree under the Convention which invokes the original jurisdiction of this court. McCreary Tire & Rubber
Co, v, CEAT S.p.A., 501 Fad 1032, 1037 [3rd Cir. 1974). n23

cecsscsensnnes FOOMMES -+ s nsneresscnns

United States
Page 18 of 50



nl? Marubeni and MFP have not had the opportunity to reply to the Suppliers’ contention regarding shsiention.
Ser footmote number 16, supra.

nt3 In McCreary, a Pennsylvania corporation (McCreary) ssed an lalian corparation (CEAT) for boeach of
contract. CEAT removed the action to federal court and maved dnter alia for a stay to permit arbitration in
accordance with the terms of the conmract. The district count denied relief. The Thard Circuli reversed noting thai
the underiving contract fell under the jurisdiction of the Convention and as such the district court was bound by
the Convention Id., at 1034-36,

------------ End FootHobes- « « - =« ez ecann 0

An action or proceeding falling under the Convention "shall be deemed to arise under the la trenties of the

United [*58] States and... the district courts of the United States shall have original such
proceedmgs without regard 1o the amount in controversy...” 9 US.C.5§ 203; M i Article I3) of
the Convention provides: "The count of a Contracting State, when scized of an actio tter in respect of
which the parties have made an agreement within the meaning of this article, she st of one of the
partes, refer the parties 1o arbitration, unless it finds that the sad agreement g '-'ult nup-mm:m

incapable of being performed.” Id. "There is nothing discretionary about A

As such, the Convention precludes any discussion regarding the [ jurisdiction by this court. This
court would err by abstaining. (b) A Stav,

Section 3 of the FAA provides:

If any suit or proceeding be brought in any of the the United States upon any ssue referable o
arhitration under an agrecment in writing for son, tee court in which such suit is pending,
wnuh:mgutmﬁ.:dﬂmtﬂtm:mmlwﬂ' such suit or proceeding is referable to arbitration [*59]

arhitration has been had in
ﬂ:}'i:nﬂlini-ﬁuhtinprmudiug arbitration.

{emphasis added); Mc *11 In MeCreary, the Third Circuit determined that "it was error to deny
the motion for a stay in di f the Convention.” Id., at 1037,

Mcﬁwyﬂwm% ity. The Convention mandaies the imposition of a stay.

The Suppliers A 28 U.S.C.§§ 2283, the Anti-Injunction Act, "prohibits any stay of the state court
Itigation finding that a valid arbitration agreement exists between the parties to that Irtigation which

asserted i this hitigaton.” (doc 9, p.5, Affomative Defense 5), The argument fails as this court
id and enforceable writhen arbitmtion agreement between the partics, that covers the Supplicrs'
claims at issue.

Further, this court notes that the Anb-Injunction Act

prohibits 4 federal coun from enjoining a state [*60] court procesding except in three narrowly defined
curcumstances: |} where there is an express congressional authorization to enjoin state proceedings; 2)
where an injunction is necessary 1o protect a judgment that a federal court has rendered; and 3) where
an injunction is necessary to aid the federal coust's jurisdiction over an action, See 28 U,S.E.H JIR
Thoss exceptions are o be narrowly construed. See c.g., Atlantic Coast Line Ry. Co, v, Brotherhood of
Locomotive Eng'rs., 398 U.5. 281, 26 L. Ed. 2d 234, %0 5, Cv. 1739.... (1970).

TranSouth Fimanein] Corp. v. Bell, 149 F3d 1292, 1296 (11th Cir. 1998); Woodmen of the World Life Ins.

Society v. Johnson, 23 F. Supp. 2d 1344, 1345 (S.D.Ala. (Aug. 24, 1998) (). Hand)); Kiefer, 211 FRD. 445,
United States
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In TranSouth, the Eleventh Circuit adopied the exception 1o the Anti-Injunction Act, holding that, where a
district court ordered arbitration of disputes related to those concurrently asserted in state count proceedings, the
court may stay such procecdings in "aid of jurisdiction... Continued state coun proceedings could jeopardze
[*61] the federal court's ability to pass on the validity of the arbitration procecding it has ordered.” TranSouth,
149 F3d at 1297 n24; Johnson, 23 F. Supp, 2d at 1345; Kiefer, 211 F.R.D. a1 451,

s==-=ne-------Footnoleg - - - - - === -=-=--=

N24 In TranSouth, Bell filed suit in Alohamas state cowrt agamst TranSouth alleging frand and misreps
clanms. 149 F 3d at 1294, TranSowth filed a petition in federal court seeling o compe] Bell o arbin

claims, and requesting that the state court procesdings be staved. 1d. Bell answered asserting a
the arbitration agreement had been procured through fraud, and filed a motion 1o dismiss hased §
of comity and sbstention. 1d. The district court granted Bell's motion o dismiss, finding th
from exercising jurssdiction. TranSouth appealed. 1d.

The Eleventh Circuit vacated, in part, and affirmed, i part. 14% F.3d a1 L2798, vacated the district

court's order granting Bell's motion to dismiss; and affirmed the district f the motion to soy,

holding that no exception to the Anfi-Injunction Act was applicable, as jur was proper in both the state

and federal courts. Id,, &t 1297 ("When there are concurrent jurisdiction federal proceedimgs ansing ouwl

of the same transaction of ocourrence, ordimarily ncither forum 8 | with the other's exercise of jurisdiction.” ),

TranSouth is factually distnguishable from the controversy sub § E in, this federal district court has
orgimal jurisdicton based on the Convention. In TranSouth, federal courts had concurrent
Jurisdiction over that confroversy,

itration issue pursuant fo the Convention. Further, this
court finds that amy dectsion rendered | court sction has the distinet possibility of interfering with this

for herein, this court finds that it has original jursdiction over this controversy pursuant

of the Convention; o valid arbitration agreement exists between the parties which is sufficienthy
the Suppliers’ fraud and misrepresentation claims; this coart would err i it abstained; and a
state court action is appropriate in light of thes court’s origmal jurisdictsan over the instant controversy.

¥, it s DRDERED that Marubeni and MPP's Motion to compel arbitration and 1o [*63] stay the state
court proceeding be and is hereby GRANTED, The Seppliers’ fraud and misrepresentation claims are forthwith
referred to arbitration pursuant to 9 U.5.C.§§ 206, which shall ke place in Mobile, Alsbama, in accordance
with the Rules of Coocilintion and Arbitration of the American Arbitration Association, as st forth in the MAT
Agreement. All partics, Marubeni, MPP, MBWC, SEWF, and MAT shall participate in good faith.

It s further ORDERED that the state court action, Mobile Bay Wood Chip. Southeast Wood Fiber, LLC., and
Mid Atlantic Terminals, LLC.. v. Marubeni Corporation and Marubeni Pulp and Paper, Inc., CV-01-4385, be
aned 15 hereby STAYED and ENJOINED in its entirety as this coart has original jurisdiction over the matter.

It 15 further ORDERED that this action be and is herchy STAYED pending the above ordered arbitration.

Although this court retaims jurisdiction as stated above, the arbitration proceedings may taks some time to

complete and there may be no further need for this count's mtervention. The Clerk is therefore MRECTED 10
United States
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close this action for sttistical purposes.

DONE this 16th day of June, 2003,

S/Virgil Pirtran

SENIOR [*64] UNITED STATES DISTRICT JUDGE
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2003 U5, Pl LEYIS 13675, *

MARUBEN]I CORPORATION and MARUBENI PULP AND PAPER (MORTH AMERICA)Y, [NC., Platatiffs,
vs. MOBILE BAY WOOD CHIP CENTER, SOUTHEAST WOOD FIBER, LLC and MID ATLANTIC
TERMINALS, LLC, Defendants.

CIVIL ACTION NO. 02-0914-P-L

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF ALABAMA.
DIVISION 2 g
2003 U.S. Dist LEXIS 13675 Oz
%‘
June 16, 2003, Decided \O
MSPOSITION: Plamtff’s meton 1o compel arbitratron grantzd. Siatg cobg stayed pending arbiravon,

CORE TERMS: arbitration, suppliers, chip, compel arbitration,
ﬂmmm waived, vessel, arbitrate, bug

6; ..... LALLM wn-ud, "'hmumpmﬁm

h‘, I]nnndm}nn. termuinal, loading, arbitral,
ar, Won-signatory, counterclamm, proffered,

domestic, quantity, agreement to arbitrate, pertaining, internifofn] commeree

COUNSEL: [*1] For Marubeni Corporation, M lp and Paper North America, Inc., Plamtiffs: Bryan

0, Balogh, Starnes & Atchison, LLP, Birming AL} John E. Davis, Pillsbury Winthrop LLP, New York, NY.

Edward Flanders, Pillsbury Winthrop LLP, NY. Willtarn Christian Hines, [T1, Starnes & Atchison,
Wood

For Mid Ardansc Terminals, LLC, Chip, Southeast Wood Fiber, LLC, Defendants: Sigven L
Micholas, Olen, Nicholas & - Mohile, AL. Steve Oben, Olen, Nicholas & Copeland, P.C,, Mobile,

AL
JUDGES: Virg:l ﬁﬂ UNITED STATES DISTRICT JUDGE.

OPINIONBY: V
OFINTON: ELLING ARBITRATION AND IMPOSING A STAY

brought by plaintiffs Marubeni Corporatson ("Marubeni®™), and Marubend Pulp and Paper [*2)
ica), Inc. ("MPP"), to compel defendants Mobile Bay Wood Chip Center {"MBWC"), Southeast

; LLC ("SEWF™), and Mid Atlantic Terminal, LLC {"MAT™) {collectively referred to herein as the
1ers”), to arbitrate pursuant 1o 9 U.S.C. §§ 1. et seq., the Federal Arbitration Act (the "FAA"), and
pursuant o 9 U.S.C. §§ 201, et seq., the Convention on the Recopnition and Enforcement of Foreign Arhiiral
Awards {"the Convention™). nl Marobeni and MPP seek to compel arbitration of a dispute ansing ot of
agreements executed by the partics hereto, pertaining to the process, salke, and shipment of southern hardwood
wood chips, a dispute which is currently being litigated in the Circuit Count of Mobile County, Alabama n2
(docs. 1-2).
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The... Convention was drafted in 1958 under the auspices of the United Nations... The purpose of the..
Convention, and of the United Sintes’ accession 1o the Convention, is to "encourage the recognition and
enforcement of mternational arbitral awards,” .., to: relieve congestion n the courts and to provide
parties with an alternative method for dispute resolution that [is] speedier and less costly than
linigation.”... The Convention, and American enforcement of it through the FAA, "provide[] businesses
wﬂt.uﬂ:lrumdsyﬂmthmghnh:hhuhmdumﬂ:mﬁmmufﬂum@dmu]
arbitration swards resolving contract and other transactional disputes, subject only 1o minimal standards
of domestic judicial review for basic fiirness and consistency with national public policy.”..

The... Convention is incorporated into federal law by the FAA, winch governs the enforcement
arbitration agreements, and of arbitral awards made pursuant 1o such agreements, in federal
courts... As an exercise of the Congress' treaty power and as federal law, "the Convention
enforced according 1o its terms over all prior inconsistent rules of low,”._.

*
MLAMN,

ied, 525 ULS. 1068, 142
jonal Oil Co., 767 F.24

9 17.5.C. §§ 201, Historical and Statutory Notes (West 2003 ); Industril Risk 1
Gutchoffrungshuste, 141 F_3d 1434, 1440 (11th Cir. 1998 }{citations omitted
L. Ed. 2d 659, 119 5. C1. 797 (1999); Sedco, Inc. v. Petroleos Mexicanos

1140, 1145-46 (5th Cie. 1985). [*3] E

Atbanric Terminals, LLC.. v. Marubeni
1, 16, Ex.,

nd Mabile Bay Wood Chip, Southeast Wood Fiber, LLC.,
Corporation and Marubeni Pulp and Paper, Inc., CV-01

Currently pending before this court is Mapubeiimnd MPPs Complamt to Enforce Arbitration Agreements,
Compel Arbitration and Stay Litigation @iha Memorandum in suppon thereol (docs. 1-2 }, an Amended Reply
Memorandum in Support of the Compliwbnd and the Declaration of W, Christian Hines, |11, authenncatng the
exhibits proffered (docs. 12, 15). seni and MPP have also filed o Motion For Hearing on their Petition to
Compel Arbitration and Stay the.Sk rt Action {doc. 17). n4 In response, the Suppliers filed an Answer
{doc. 9, and a Bref i Oppegifon 1 Complaint to Compel Arbitration and Stay Proceedings (doc. 16).

ﬁﬂmbﬂuﬂhﬂﬁhﬂ:ﬂqﬂyﬁ:ﬂﬂu&mdm“ﬂuwmufﬂmmm

' Agreements, Compel Arhitration and Stay Litigation (doc. 11). On February 4, 2003,

MPP filed a Motion 10 Substitute Amended Reply Memomndum of Law in Support of Comglaint
ion Agreements, Compel Arbitration and Stay Litigation {doc. 13), The Motion was granied

nd For the reasons staied herein, the Motion For Heanng (doc. 17), 15 hereby MOOT,

Afer careful consideration of all relevant matier, and for the reasons stated heren, this court finds that
Marubeni and MPPs Complaint 1o Enforce Arbitration Agreements, Compel Arbitration and Stay Lingahon
{docs. 1-2) (hereinafier referred o as the Motion to enforce arbitration nf) is GRANTED.
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nd Under the FAA, “nny application to the court hereunder shall be made and heard in the manmer provided by
law for the making of motions,..." 9 U.S.C. §§ 6; Health Services Management Corp. v. Hughes, 975 F.2d 1253,
1257 (Mh Cir. 1992},

A Procedural Hisory and Facis

It 15 undisputed that Marubeni i3 o Japanese corporation with its principal place of business in To
MPP is 0 Delaware corporation with its principal place of business in New York. MBWC is an Alab
parmership [*3] with all of its members having citizenship in Alabama. SEWF is an Alabama ligfuted 1
company with its members having citizenship in Alabama and Delaware. MAT is an Alabamperdimyged
company with its members having citizenship in Alabama or Georgia (doc. 1, P 1-3; doc. 9
of MBWC and SEWF are related through their corparate members (doc. 16, p. 6),

L 4

Marubent and MPP allege that the parties' interrelated dealings arise out of ajrecments pertanmyg
o the sale, purchase, processing, loading and shipping of wood chips and contains of
incorporates by reference binding arbitration clawsses (doc. 1, P 10).

It is undisputed that on February 6, 1995, Marobeni Amernca ‘J:‘i'?m'hluhuﬂﬂffﬂf
Marubeni, né entered into a Sale and Purchase Apreement with referred 1o ag the "SEWF
Agreement”) (doc. 1, F 11, Ex. A; doc. 16, Ex. A). It & also und that under the SEWF Agreement,
Marubend America Corporation agreed 1o purchase s ' uthern hardwood wood chips per year from
SEWF {docs. 1, 16, Ex. A). The SEWF Agrcemendt con alin specifications pnd quantities of product,

[*6] ﬂ:ippingmrﬁ:ulmmd]nldmgv:muﬁtium.n@ ice and conditions of payment. 1d.

.............. men{cg'--..-ff---f-e

nf Marubeni America Corporation is & and distinet entity from Marabend (doc. 16, Ex. E-Affidavit of
Russel Myles, dated February 1, beni America Corporation is not a party fo this action {doc. 2, p. 3.
Mr. Myles states that he has knowledge of the matters before this court 88 be 18 "directly or mdinectly
mvalved m the of the Defendant entities named. .. and [has] been persomally involved in the
dealings of Marubeni tion of the relationship with [the Suppliers].” (doc. 16, Ex. E),

] allege that on April 1, 1998, Marubeni Amenca Corporation assigned its righis and
ons ingler the SEWF Agreement to MPP {(doc. 1, Ex. A, p. 25-26). The Assignment Agreement siztes:

R [Marubeni Americn Corporation] hereby assigns to ASSIGNEE [MPFP] all of ASSIGNOR'S nighas
Nobligations under the Agreement... ASSIGNEE hereby accepts [*7] the said assignment and delegation by
St | HGRmASEIGNEEMq:mﬁMyhumMnImmﬂ:MM&SSIGﬂEEMW
recs (o perform all the obligations of ASSIGNOR under the Agreement,™ Id,

The Suppliers coniend that SEWT did not consent to any assignment of the SEWTF Agreement o anyone, SEWF
ided a signed consent 1o the assignment to MPP, but that consent was rescinded (doc. 16, Ex. E-Myles
Affidavit). No written rescission has been proffered.

It is undisputed that on February 3, 1998, Marubeni America Corporation entered into o second Sale and
Purchase Agreement with MAT, an affiliate of MBWC and SEWF (hereinafter referred to as the "MAT
Apreement”) (docs. 1, 16, Ex. B). The MAT Agreement concerns, inter alia specifications and quantities of
product, shipping particulars and loading conditions, as well as price and conditions of payment, Id. With regard
to "SHIPMENT," the MAT Agreement states, in part,

SELLER shall provide and maintain an installation located on the sonthern branch of the Elizabeth
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River in the city of Chesapeake, Virginia U5 A. or other port rauually sgreed by SELLER and
BUYER ("LOADING PORT") [*3] for the sierage of the CHIPS and the berthing of ocean-geing
Fessels..., fogether with mecessary facilities for loeding the CHIPS aboard such Vessels, Seller shall
ensure that the LOADING PORT shall provide & safe berth for Vessel with the minimmem draft or not
less than 38 feet, and also shall provide BUYER's Vessel berth and loading priority over all other
Vessels using LOADING PORT.

Id Art. 5 (emphasis added). The MAT Agreement is governed by New York law [docs, |, 16, Ex, B, Art. 19,

It is undisputed that the MAT and SEWF Agreements each contain substantrvely the same arbitratiof p
(docs. 1 and %, P B13-14). The MAT Agreement provides:

All dispiites, confroversies or differences which may arise between the parties & im
relation io or in connection with this AGREEMENT, ar for the breach thereof be
resobved amicably by the parties shalf be finally settled by arbitration in MW, i
accordance with the then existing Rules of Conciliation and Arbitration of Arbitration
Association if invoked by BUYER or in Japan if imvoked by SELLER by arbitrators to be
selocted [*9] in accordance with said nales. &
M:Mmmkmdﬂummﬂuﬂhﬁﬂluﬂihmdmupnum
(docs. 1 and 16, Ex, B, Ast, 20, P 1-2) {emphasis added), uhunmnpmvmmpmﬂhlf-nr
"trh-:mﬂaanﬂhlln[]Ahbaﬂlrmwhdhy York if mvoked by SELLER." (docs. 1, 16,
Ex. A),
Marubeni and MPF allege that Marubend a mﬂmM&Thgmm:b}'addﬂ:dlmdlmd
February %, 2000 (doc. |, Ex. B; doc. 16, Addendum states in full:
Addendum to the SALE .'nGF.EEh'EENTd.H:dF:hwy."r. 1998
ANTITY of SALE AND PURCHASE AGREEMENT dated February
o | Arnithals, LLC. [MAT] (hereinafter called "SELLER") and Marubeni
America Corporafio inafter called "BUYER") agree as follows:

| of CHIPS which SELLER agrees io sell to BUYER and which BUYER agrees
i SELLER and pay for shall not be less than 900,000 GST begmming July 1, 2000 on an
s (the “Mimirmem Claantity™).

Id. The Addendum [*10] i3 signed by representatives of MAT, "Russel E. Myles, Member" and "Sachito
YWokorawa, General Manager, Wood Chip Departrnent, Marubend Corporation” (doe. 1, Ex. B; doc. 16, Ex. Fj,

Both sides to the dispute, sub fudice, have proffered a copy of the Addendum. Id. The Supphers proffered the
one-page document standing alone {doc. 16, Ex, F). Marubeni and MPP proffered & copy of the Addendum
with the MAT Agreement (doc. 1. Ex. B}, along with copies of two sdditional [etiers both dated February 9,
2000, Id. The first is on MAT letterhead and is addressed to Marubend and Marubeni America Corporation, and
states, in part: "Per our agreement, Mid-Atlantic Terminal, LL.C. [MAT] and Marubeni,.. have agreed 1o
modify the freight differential contained in the Chip Sale and Purchase Agreement between Marubeni end MAT
dated February 3, 1998." Id, The second letter is also on MAT lefterhead, addressed to Marubeni and Marubem
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America Corporation, and states, in part: "Per our conversations of Feb, 7, &, and 9, this letter documents the
agreement reached between Marubeni Corporation and Mid-Atlantic Terminal, L.L.C. [MAT] regarding fee
payiments to MAT by Marabeni,.” 1d. [*11] a7 Both leners are signed by Bussel E, Myles. Both letters state:
“Please acknowledge your understanding and agreement by executing in the space provided below." [d. Bath
letiers reflect acknowledgments by “Sachito Yokozawa, Marubeni Corporation, General Manager, Wood Chip
Departrment [dated] Feb. 9, 2000.7 Id

n7 The second letier delineates the scheduling of pavments amounting 1o 5 1 million per year by to
MAT in 2000 and in 2001, 1d.

............ Fnd_me-- e
The Suppliers contend that MAT did not consent to any assignment of the MAT fo any party, and
that Marubeni is a party to the Addendum only, and that there s no arbitration in the Addendum {doc.

16, Ex. E). nf

N

n# Both the SEWTF and MAT Agreemens contuin identical ®
transfer or otherwise dispose of any of 1ts nghts or obl
without the prior written consent of the other party." {doc

clauses: "No party shall assign,
5 AGREEMENT, in whole or in pan,
16, Ex. A, B Ar. 18).

and MPP entered mto a "Terminal Agreement” with the
arubeni and MPP allege that the Terminal Agreement was

ips purchased, from SEWF and MAT under the SEWF and MAT
(dee. 1, P 15).

..Marubeni agrees that, for each calendar year during the term of this

Agreement, it approximately two million Green Short Tons of Wood Chips any kmd not
limited to ed hardwood Wood Chips to be processed throogh the Terminal and loaded
onto Ma ignated ocean-going vessels during such calendar year. ., provided, bowever, the
partics dpree that the Annual Guarnniee Volume for o particular calendar year shall be reduced
by of Green Short Tons of Wood Chips processed through the Mid-Atlantic Terminal (as

below) and loaded onto Marabend designated ocean-poing vessels during such calendar year,
of this Agreement, “Mid-Atlantic Termimal” means that certam termunal aperated by [*13]
on the southern branch of the Elizabeth River in Chesapeake, Virginia.

(docs. 1, 16, Ex. C, Art. 2{a}). The Termimal Agreemeni also provides, m part:

This Agreement supersedes alf prior discussions and agreemsns bemveen the parfies with respect o
the subject marter hereof and this Agreement contins the sole and entire ngreement between the
parties with respect o the maners covered hereby; provided, however, this Agreement shall mor

supersede the following agreements;.. the SEWF Agreement._.. and the Sale and Purchase
Agreement doted February 3, P08 bepwveen Maruber{ and MAT shall remain in fill force and

effect...
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(docs. 1, 16, Ex. C, 7(api)) (emphasis added).

On December 28, 2001, the Suppliers initiated litigation agaimst Marabeni and MPFP i the Circuit Court of
Mobile County, Alobama (docs. 1, 16, Ex. [¥; doc. %, P B13; sec foomote |, supra), The state court complaant
alleges:

In 1995, in order to secure and sell wood chips to Marubeni which would be handied through the
MBWC facility, SEWTF was formed and began business, SEWF is in the business of and
purchasing suitable wood chips for sale 1o [*14] H:rnhmﬁ.Thﬂeumdmiplmwdllz"y
MBWL facility for loading omo the ocean poing vessels,

From the time the relationship began between MBWC, SEWF, and Marubend, represd
Marubeni stressed that there was an immediate and long term need 1o expand the
from the southeast of the United States. These discussions focnsed on the desine
partmers of MBWC and SEWF to locate and build another wood chip i
the cast coast of the United States.

In erder 1o induce [MBWC and SEWF] to undemake the developm
Marubeni representatives specifically told plainnffs that (a) B ared
plpﬂmﬁrﬂrmhlnplnlmlnuuﬂb:lbﬂ:lum
Marubeni had great flexsbility with its supplers and
facility from other overseas sources of supply in order g 3ssuhe minimums were achieved, (c) that ship
schedules eould be provided in advance to enable plasats to buy inventory without stornmg the chips

supply overseas of snitnble wood chips dce the promised volumes to SEWF and MAT,
and () that plantation wood chips owned s imterests could not replace southern hardwond
wood chip volume.

These representations and other smilay sintements wene made on oumerous occassons m 1997 and 1993

by Neota Iakura and 5. Yokogawa. akura and Yokozawa are employvess of Marubeni and the
adcadthin the hme and scope of their employment with Marubeni.

15, W The representations as made were of then existing facts. To the extent
juded promises for future action, those representations were made with no intent

representations and other similar representations, MAT was formed and built. In
order MIAT, MAT expended significant sums and incurred substantial debt which was based on
the promised volume o be handled by that facility. MBWC and SEWF effectively pledged
ts 1o secure the MAT debr.

@mﬂﬂ [*16] to induce the continsed operation and cooperation of [MBWC, SEWF, and MAT],
Marubenl agreed 1o provide financial assistance to MAT. A Leter Agrecment dated February 9, 2000,
was exccwied by Mambeni whereby Marubeni agresd to pay MAT one million dollars anmually in
quanerly payments of 3 250,000,080, Marabeni failed 10 make its required payment due October 1,

2001 and breached said Letter Agreement.

Following execution of the Letter Agreement, Marubeni and its subsidiary Pulp and Paper entered mito
2 Termunal agreement dated December 5, 2000 with [MBWC, SEWF, and MAT]. That Agreement
provided that Marubeni and Pulp and Paper, jointly, puaranteed the shipping of a wotal of 2 million
tons of wood chaps through the wood chip facilines st MBWC less the amounts shipped through MAT,
per year for each calendar yvear 2000 through 2010, In other words, [Marubend and MPP] agreed they
would ship o minimum of 2 million 1ons from the MBWC facility and [MAT) facility combined,

[Marubeni and MPF] breached their obligation for calendar year 2001, by only shipping
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approxmmately 1.45 mullion tons throogh the combined facilites. [Marubeni and MPP] have
affirmatively repudiated their obligation [*17] o perform uncler the Terminal agreement for calendar
year 2002 and the years following, [Marubeni and MPP] are in breach of said agreement both for year
2001 and for the future vears as provided for in the Terminal Agreement.

(docs. 1, 16, Ex. D, p, 2-4, P 917} In the state court action, the Suppliers assert four counts: 1) Marubend and
MPP breached the Terminal Agreement by fuiling to perform their obligations under the Agreement; 2)
Marubeni and MPP breached the Letier Agreement by failing to pay the payment due October 1, 2001; 3)

Marubeni committed willful fraud in that the represemiations made were false and the Supplicrs rel the
represenintions in building and capitalizing MAT; and 4) Marubeni commutied innocent/reckless
misrepresentation in that the representations made were false and the Suppliers relied on the in
building and copitalizing MAT. Id, p. 4-6.

Om Febwuary 7, 2002, MPP removed the state court action 1o this federal district court QLEJ: §§ 1332;
at the time, Marobeni had not been served. See CoA. 02-009%6-P-L.. On February 14, served their
answer [(doc. 12, Ex. H). Therein, MPP raised [*18] numeroes affirmative de the partics'

agreement 1o arbitrate such and related claims, Id, (First Affirmative Defiense

-------------- Footmoles - - - <= - s cccacaes s

n% MPP also asserted two counterclaims: 1) Breach of contract Suppliers breached their obligations
under the Terminal Agreement; and 2) indemnification in iers' ggreed to indemnify and hold
harmless MPP from all claims arising out of or relating liers' (2] pegligent or mientional acts or
omissions, and (b) breach of the Terminal i

Om March 4, 2002, the Suppliers mo avremand, asserting lack of diversity, On May 2, 2002, following
service of process, Marubenl moyed, o i3 the Complaint arguing that the froud and misrepresentation
claims were subject o binding asbitraton. On July 25, 2002, this court Ordered that the Complamt be remanded
for lack of subject matter [*3§Nurisdiction; Marubeni’s motion to dismiss in favor of arbitratson remaimed

pending. Marubeni so sconsiderntion which was denied. On August B, 2002, Marubeni appealed the
Remand Crder arguing’l he district cowrt should have decided the Bane of arbitration and dismissed the fraond
claims before remanding, thé Complaint; Marubeni also appealed this court's dental of reconsideration (doc. 1, P
19}, On Movember 42002, the United States Court of Appeals for the Eleventh Circuit disrmssed the appeals

foor lack of jurifdiction Id., see Ex. E; doc. 9, P B19; doc, 16, p, 4-5.

@, 2002, Marubeni served s answer and affirmative defenses in the Crrcuit Court of Mobile
to the Suppliers' Complaint (doc. 12, Ex. G). Therein, Marubend raised aumenous
defenses including the parties' apreement to arbitrate such claims. Id. (First Affirmative Defense).

ember 10, 2002, Marobeni and MPP also filed the subject Motion to compel arbiation m this court
{doc. 1), Marubeni and MPP allege thai the Suppliers’ state court fFaud and misrepresentation cloims, periaining
10 MAT, are claims arising out of, in relation 1o or tn connection with [*20] the SEWF and MAT Agreements,
and as such the claims are subject to resolution by arbitration (doc. |, P 21L nl

all The Supplicss contend, and Marubeni and MPP do not dispute the fact that the Suppliers’ contract claims
are not due to be arhirated (doc. 16, p. 5).

United States
Page 28 of 50



Marubeni and MPF allege that this action 15 "governed by... federal law, ... the Convention and the FAA." {doc.
1, P 23}, The SEWF and MAT Agreements "are written and provide for arbitration in the temitory of o signatory
of the Convention {either Japan or the United States)." Id. The SEWF and MAT Agrecments and the subject
matter of the claims "concem... international commerce, involving the purchase, sale, and processmg of goods
for international shipping, and tnvolve a foreign citizen, Marubeni, o Japanese corporation,.. Pussuant to [the
Convention] and the FAA, the{] arbitration agreements are valid and rmust be enforced ™ (doc. 1, P 23},

Marubeni and MPP allege the Suppliers are signatonies and are intentional beneficianies of the [*21] SEWF and
MAT Agreements and the Terminal Agreement, which incorporate by reference the arbitration provisions
contaited in the SEWF and MAT Agreements. Marubend and MPP allege that the Terminal

referemees and incorporaies provisions of the SEWF and MAT Apreements relating (o price and it% gf the
wood chips 1o be processed by the Suppliers. Marubeni and MPF allepe that “the [SEWF and

Agreements and the Terminal Agreement are interdependent and mierreloted agreements tively govern
the parties’ business dealings.” (doc. 1, P 16-17; doc. 2, p. 4). Marubeni and MPP allege uppliers,
thus, have agreed 1o arhitrate the claims, i .

Marubeni and WMPP charge that the Suppliers have refused 1o arbiirate their isreprescatation claims,
and in filing suit in state court, have taken action contrary to the arbitration contamed within the

SEWF and MAT Agreements (doc.1, P 12, 27)

With the subject Motion to compel arhitration, Marahend and MPP d48trmn itration under the Rules of the

AAA of the Suppliers’ state court frand and misrepresentation claissm Sap m,ﬂlﬂ[ﬂ:ln‘.mﬂﬂ":'mi

(doc.1, P 26), Marubeni and MPP seek: 1) An [*22] Order, purskai -:ruscgcma 4, and 206, directing
PP their fraad and misrepresentation claims,

that if the Suppliers wash to proceed against Marubeni and
they must first proceed with arbitration of those claims befg
SEWF and MAT Agreemenis; 1o tnke no further setio

o Siay of the state court litigation pending final
the Suppliers (doc, 1, P 28,

el AAA, in either Japan or New York, under the
e of arbitranon with regard 1o those claims; and 2)

Om January 13, 2002, the Suppliers ansv Hh
m:unqnumlh:mm:ﬂrdlm i :lmmllvnmltu:h:‘l P A). The Suppliers deny that their
state couri misrepresentation and fra i { coumts three and four) are subject to arbitration (doc.9, P B18).
The Suppliers also assent four affifm fenses: 1) The court shoukd abstain from exercising jurisdiction over
this matter; 2) Marubeni ond ¥1PF
litigation, and by involang the state court litigation process by filing counterclaims; [*23] 3) Marubeni and
MPP are estopped from afsent my::hiuuimﬂgimhyﬁ::i::mﬂmhmd#}ﬂ:ﬁnﬁ-lnjm:ﬁmﬁap‘uhibﬁ:
uryhitngation absent a finding that a valid arbitration agreement exisis between the partics
to the litigaton whicheoy laims asserted in this ltigation (doc.®, p.4-5). The Suppliers demand a jury

14, 2003, this action was routinely st for o discovery scheduling conference, pursuant to Rale
the Federal Rules af Civil Procedure (doc. 10). In response, Marubenl and MPP filed 2 Motion For

ing on Plaintiffs’ Petition to Compel Arbitration and Stay the State Court Action (doc. 17}, Plaintiffs request
thar the court summanly determine the issuwss pointimg to the mapplicability of the discovery males in the context
of arbitramon. Id.

Om February 28, 2003, this court continued the Rule 16(b} Scheduling Conference (doc.23), Although the cowrt’s
Orrder stated that the scheduling conference would be reset ot a later date, this count finds that a discovery
conference is inappropriate, The Rules provide that "in proceedings under ., 8 U.8,C., relating to arbitration .,
these nules apply oaly to the extent that matters of procedure are nof provided for in those statwies " Fed B.Civ P,
Elfa)ii): Huphes, 975 F.2d at 1257. "The rules of procedure in the [FAA] povern procesdings ar=ing under thai
Act It s only where the [FAA] = silent that the Federal Rules of Crvil Procedure become applicable .." Booth
v, Hume Publishing. Inc., %02 F.2d 925, 932 (1 1th Cir. 19%0).
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Cin Japuaary 17, 2003, m the state court action, Marubend and MPFs Motion For a Pestective Order was denied
(doc. 12, Ex.G). Marobeni and MPP sought a stay of discovery i the state count action pending thes court’s
determination of Marubeni and MPF's Motion to compel arbitranon, Id. nl2

nl2 On Febnuary 5, 2003, Marubend and MPF filed their Amended Reply Memorandum of Law in Suppont of
their Complaint 10 Enforce Arbitration contending that the Suppliers” fraud and misrepresentation clajms mest be
arbitrated and that the action pending o the Circuit Court of Mobile County should be stayed (doc. 15).

weammnennns= Bl FOOHBIES: = scaasaaanaa O3

Om February 10, 2003, the Suppliers filed therr Brief in Opposition to the Mobon to firbrtration i doc.
16}, Therem, the Supplers arpue that Marubeni is not o party (o any agreement Supplers which
contains an arbitration provision, the arbitration provisions relied upon by M imil the arfbitration mghts

to the parties 1o the contract, no legal or equitable thearses would allow 23] o enforce arbitration
provisaons agains non-signatories, the Termimal Agreement did not in the artrm'ntln-u provisians

contmined in the SEWF or MAT Agreements, the Supplicrs fraud claims do not anse out
of and are not related to the performance of duties specified in d MAT Agreements which contam
the arbitration provisians, and, any arbitration rights Marubeni h are found, have been waived

nl2 Om February 21, 2003, Marubend and
altermative, for Leave to File a Surreply (
filed, and in violation of SD ALA LR. 7
Febraary 26, 2003, the Suppliers
2003, Marubeni and MPP filed

Motion o Stnke [Suppliers'] Opposition Brief, or in the
and MPP argue that the Opposition is untimely

it exceeds the 30-page Hmit withouw! leave of court. Id On
to Marubeni's Motion to Strike (doc.20). On March 6,

v Memorandum in Supporn of Motion 1o Sirike (doc 24).

Marubeni and } Hm% {doc. 19), is hereby DENIED, and their alternative Motion for Leave to

File o Surreply is also WIED for the ressons sei forth berein, In addressing the substnative i2sue ol

hand, whether this co I the parties to arbitrate the Suppliers’ state court frand and misrepresentation
claims, this court reviewed the filings and exhibits of all parties herein for approprisfeness and
rclwmq.r.TH: that it hos sufficient information before it upon which to render a determination of the
iSALE, .

----- === End Foomomes- - - « -« - - -« o oo - [*26]

@-: Imvolved

The t==ues before this court are: 1) Whether this court has jurisdiction over this confroversy; 2) whether a valid
arbitration agreement exists between the parties, and if 50, whether the Suppliers” state count frand and

misrepresenianon claims are subject 1o arhitraton; and if 5o, 3) whether this court should abstain from enjoining
the state court from proceeding further.

C. Mhscussion
1. Jursdiction

Under the FAA, 9 US.C. §§§§ 1-16 (Chapter 1), and the Convention §§§§ 201-208 (Chapter 2), a disirict court
must compel arbitration and stay the underlyimg actvon if the partyes agreed to arbitrate their dispute. 9 1U.5.C.
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§5§E 2-3, 201. Chapter | of the FAA, covers domestic arbitral proceedings, while Chapter 2, the Convention,
covers mtermational arbitral proceedings, Industrial Risk Insurers v, M_A N, Guichoffmungshuotte, 141 F3d 1434,
1440 (11th Cir. 1998, cert. denied 525 ULS. 1008, 142 L. Ed, 2d 659, 119 8, C1, 797 (1999,

The goal of the Convention, and principal purpose underlyving American adoption and mmplementation
of it, was to encourage the recognition and enforcement of commercial [*27] arbitration agreements m
international confracts and to unify the standard by which the agreements to arbitrate are observed and
arbitral awards are enforced in the signatory countries.

Scherk v. Alberio-Culver Co., 417 U5, 506, 520, n.15, 41 L Ed 2d 270, 94 5. Cr. 2449 (1974); v
Petrolens Mexicanos Mexican National Oil Co., 767 F.2d 1140, 1147 (5th Cir. 1985); Ledee v

Ragno, 684 F.2d 184, 187 (1st Cir. 1982)
Chapter 3 mandaies the enforcerment of the Convention in courts of the United Staies, aﬂQgillnl

Jjurisdiction over any action arising under the Convention regardless of the amount .9 USC. §§
203, Section 203 provides: "An action or procecding falling under the Conventi deemed fo anse
under the laws and treaties of the United States, The district courts of the Und shall have onginal

Jurisdiction over such an action or proceeding.” Industrial Risk Insurers, i&

Section 4 of the FAA "suthorces a party, who s a defendant i anothéteedinn ‘mmnmn:uplmcuﬂgini
setion in federal [*28] district court to seck enforcement of an arbifage

Co. v, Kiefer, 211 FR.D, 445, 449 (5 D Ala. (Ciet, 8, 200235 (). B

pending arbiteation ordered by the disirict court); Americon Hbri;
511 {N.D Miss. {Jun. 28, 2001)),

: mmngnmﬂr:l stabe cour] action
ife Ins. Co. v. Harmon, 147 F. Supp. 2d

An arbitration agreement or arbitral avwar i of a legal relationshap, whether coniractual or
not, which 15 considered as commerci ing a transaction, contract, or agreement described in...
[9US.C. §§ 2], falls under the Con 5. An agreement or award arising out of such a relanonship

which s entirely betwesn citi R Uinsted Stntes shall be deemed not to fall under the Convention
unless that relationshap mvalves\grog located abroad, emvisages performance or enforcement
abroad, or has some other peagonable relation with one or more foreign sties. For the purpose of this
sEction a corporation e of the United States if it is incorporated or has its principal place of

9 U.5.C. §§ 200; [*29] Industrial Risk Insurers, at 1440-41. In Industrial Risk Insurers, the Eleventh Cirout

ion by its terms applies to only two sorts of arbitral owards: 1) swards made i a couniry
ﬂtﬂhtﬂfmﬂﬁfhlmdilm@l.lnd!}lu::ﬂl'nﬂl:unl.ih‘:duﬂnruﬂh:lmﬂ;m
enforcement of the award & sought ™ Id. As to the second type. the Eleventh Circuit joined the
Seventh, and MNinth Circuits in holding that

FS

arbitration apreements and awands "not considered o5 domestic” in the United States are those
agreements and awards which are subject to the Convention mot because [they were] made abroad, bus
because [they were] made within the legal framework of another country, e.g., pronounced in
sccordance with foreign law or invelving partices domiciled or kaving their principal place of business
outside the enforcing furisdietion. We prefer this broad] | construction because it is more in e with
the intended purpose of the treaty, which was entered into 1o encourage the recognition and
enforcement of intemational arbitrason awards.

Id., at 1441 (emphasis in original). [*30]
Herein, Marubeni 15 a Japanese corporation with its principal place of business in Japan. Marubeni is engaged
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with MPP and the Supphers through their Agreements m mtermational commerce, 1.2., buying processed wood
chips from the Suppliers, all Alabama commercial entines. The Suppliers do nof dispuie that jurisdiction arises
under the Convention; the Suppliers coniend that there is no valid arbitration sgresment berwecn the partes o
this dispute which covers therr state court fraid and msrepresentation clamms. This court finds that it has onginal
jurisdiction over this controversy pursaant o §§§§ 201, 203, of the Convention

2. A Valid Arbitmtion Agresment.

The first task of a court asked to compel arbitration of o dispute 15 to determine whether the
agreed 1o arbitrate that dispute. The court is to make this determination by applving the "federal
substantive law of arbitrability, applicable 1o any arbitration agreement within the cav
Muoses H. Cone Memorial Hosp, [v. Mereury Constr, Corp,, 460 U5 1, 24, T4 L Ed
Cr 927, [(1983)]. See Prima Pamt Corp. v, Flood & Conklin Mfp. Co., 388 1S, 19 I8 L
Ed. 2d 1270, 87 5. Cr. 1801,... [*31] (1967); Southland Corp. v. Keating, 463 US w4 L. Ed 2d
1, 104 8, O 852... (1984), And that body of law counsels “that questions of '
sddressed with a healthy regard for the federal policy favoring arbiration. . itration Act
estzhlishes that, as a matter of law, any doubis concerning the scope of ard

resobved mﬁvmnfa:humm.nh:ﬂ:rﬂu:mhhnnthmﬂuﬂ:m%u
itself or an allegation of waiver, delay, or a ke defense to arbatabil

Hosp., 460 US, at 24-25... Q/

5, 614, 626, 87 L. Ed. 24 444, 105 5. Cr, 3346
Sandall, Zeide, Kohn, Chalal & Musso, P A v,
lovvers Ins, of Wousau v. Bright Metal

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc
(1985); see Sedco, 767 F.2d at 1147-48; accord
MedPartners, Ine, 312 F.3d 1349, 1357-58 (11th Cir
Specialties, Inc., 251 F3d 1316, 1322 {1 1th Cir. 1

For an arbirration agreement 1o be enfore

agrecment [*32] nl4; 2) which provides i
subject matter 5 commercial; and 4 jin

el onvention requires only that 1) There is a writien

ration in the terriiory of a signatory to the Convention; 3 ) the
atract s not entinely domestic in scope. Smuth/Enren Cogeneration

Lsd., P'ship, Inc. v. Smith Cog 1., Inc., 198 F.3d B8, 92 (2nd Cir, 1999), cers. denfed, 531 LS, 815,

143 L. Ed. 2d 20, 121 5. Ct. SLL000W Sedco, 767 F.2d at 1144=-45; Ledec, 684 F.2d ot [86-87. "If these

requirements are met, the Copvention requires district courts to order arbitration.” Sedeo, at 1145, Ledee. at 1B7.

nl4 Under the ion, "an arbitral clause in o contract or an arbitration agreement, signed by the partics or
hange of letters or telegrams® constitutes an “agreement in writing.” 9 U.5.C. §§ 201
% matutory Motes, Art. XIT); SmithEnron, 198 F.3d o1 93, "There i no Fedemi policy that favors
i partics "who bave oot contractually bound themselves to arbrirate their disputes.” Morewitz v,
gland Ship Crwners Mutual Protection and Indermmity Ass'n., 62 F.3d 1356, 1365 (11th Cir, 1995},
LS US 1114, 133 L Ed. 24 845, 116 5. CL. 915 (1996).

Herein, it is undisputed that the underlying subject matier is commercial m nature, end not entirely domestic in
scope in that the subject Agreements concermn infernatonal commerce (the purchase, sale, processing, and
shipment of wood chips).

Herein, the express arbisration provisions at issue contained in the SEWF and MAT Agreements, provide that
*the situs of the arbitration” s either the United States or Japan. Smith/Enron, 198 F.3d at 94 ("The foces of...
the Convention is not on the mationality of the party secking to enforce... but on the situs of the arbitration."}.
Thse United States and Japan are both signatories of the Convention. 9 U.S.C. §§ 201 (Historical and Statutory
Notes, Art, XVI, n. |3 [Japan], 29 [United States]), This, the determinative issue, herein, is whether the subject
United States
Page 32 of 50



dispute between the parties, the Suppliers' state court clarmms of fraud and misrepresentaton, & subjpect to the
arbitration provisions set forth in the SEWF or MAT Agreememnis, Ledee, a1 186-87,

The undisputed facts establish that the MAT and Terminal Agreements concern the MAT facility. The MAT
Agreement, executed February 2, 1994, provides [*34] for the creation and maimtenmnce of the MAT facility
located on the Elizabeth River in Chesapeake, Virginia. The MAT Agreement also concerns, infer afia,
specifications and quantities of product, shipping partculars and loading conditions, us well as price and
conditions of payment (docs, 1, 16, Ex.B), It is Marubenl's alleged frand and misrepresentation which induced
MBWC and SEWF 1o build, capitalize, amd maintain the MAT facility. The Terminal Agreement, exscuted
approximately two yvears later, on December 5, 2004, further concerns annuaal guaranteed volume 1o be processed
through MAT, betwesn the Supphiers, MBWC, SEWF, and MAT, and the buyers, Marubeni and M 1'|H-H-1
this court looks specifically to the MAT Agreement and the Terminal Agreement as determinative,

T — &

nl5 The SEWTF Agreement is not applicable to the Suppliers” frand and mi asseried in staie
court against Marubeni. Although federal policy requires courts o resolve any the application of an
arbitration clause in favor of arbitration, the palicy "cannot serve 1o siretch ¢ the scope ariginally
intended by the parties.” Seaboard Coast Line Railroad v. Teailer Train O d 1343, 1352 (11th Cir. 1982}
The facts presented indicate that the SEWF Agreement was SEWF and Marubeni America
Corporation on February 6, 1995, three vears prior to the MAT A under which the Chesapeake,
Virginin, MAT facility was conceived. Thus, the Suppliers’ ion claims pertsining 1o the

wmmlmmnndmimeuﬂh:hﬂTfanﬂ

bthlt::pmmrltnh::lpmnfﬂ::SE'ﬁ"F

not provide for arbitration, then no federal law requires the partics 1o that
agrecmend to arban ipaspuies. Ivax Corp. v. B, Braun of Am., 286 F.3d 1309, 1315, 11th Cir. 2002},
ing Radiroad v. Trailer Train Co., 690 F.2d 1343, 1348 (1 1th Cir. 1982); Commercial Metals
theke & Co, 577 F.2d 264, 266 (5th Cir. 1978), The parties to the Terminal Agreement have
rund themselves to arbitrate disputes arsing under that Agreement. As such, arbitration

! I'|.|!|J. &wfuﬂtdrﬂmﬂur['aﬁl the I'm:n.-undn.-ﬁ:ctn!‘du MAT Amﬁm

Federal law "counsels that questions of arbitrabiity, when in doubt, showld be resolved in favor of arbitration...
Thuas, as with any other contract, the parbes’ intentions cortral, but those inteations are penerously construed s
bo asswes of arbitrabahity.” Emplovers [ns, of Wausaw, 251 F.3d at 1322 {citing Moses H. Cone Mem'] Hospital,
460 1.5, ot 24), The strong presumption in favor of arbitration applies with special force i the field of
international commerce, Mitsubishi Motors, 473 U5, 614, 631, BT L Ed. 24 444, 105 5. Cr. 3346,

In szeking 1o compe] the Suppliers to arbitrate their state court frovd and misrepresentation claims, Marubeni
and MPP allege that Marubeni became a party to the MAT Agreement through the Addendum executed on
February 9, 2000. However, as the Suppliers point out, the Addendum contains no assignment language, and no
arbitration provision. Further, neither of the two letters dated February 9, 2000, proffered by Marubeni and
MPP, contain assignment language between Marubeni America Corporation and Marubeni, nor an arbitration
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provision or reference to the [*37] arbitration provision contained i the MAT Agreement (doc. 1, Ex.B).
Marobeni, thas. is ool a signatory 10 the MAT Agreement.

However, the Eleventh Circuit has held that "the lack of o wrinen arbitration agreement is not an impediment 1o
arhitration.” M5 Dealer Service Corp. v, Franklin, 177 F.3d 942, 947 {1 1th Cir. 1999); Sunkist Soft Drimks, Inc.
v, Sunkist Growers, Inc_, 10 F3d 753, 756-57 (1 Lth Cir. 1993), cert. denied, 513 1.5, B69, 130 L. Ed. 2d 123,
115 5. Ct. 190 (1994}, The courts “have recognized a number of theories under which nonsignatories may be
bound 1o the arbitration agreements of others.” Employers Ins, of Wausaw, 251 F.3d gt 1322, These theories
"arse ot of commuon: law principles of contract and agency law: 1) incorporation by reference; 2} assamption;
3) agency; 4) veil-picrcing/alter ego; and 5) estoppel.” 1d; MS Dealer Service, 177 F.3d at 947,

In MS Dealor Scrvice, the Ekventh Circuit set forth: CQ

Existing law dermonstrates that equitable estoppel allows & non-signatory to compel arbs
different circurrstances. First, equitable estoppel applies when the signatory to o wn
agrecment contnining an arbitration clouse “must rely on the terms of the written a
[its] claims" against the non-signatory, Sunkist Soft Drinks, 10 F.2d at 757,

When each of a signatory's claims against a non-signatory “makes refe "presumes. the
existence of” the written agreement, the signatory’s claims "arise out of directly to the
[written] agreement,” and arbitration is appropriace. Id.. at 758, scation of equitable
estoppel 15 warranted ... when the signatory [to the contract ¢ arbitration clause] roises
allegations of ... substantially merdependent and concerted t by both the non-si and
one or more of the signatonies o the contract.” Boyd [v. H end. Inc.,] 981 F. Supp, [1423,]
1433 [M.DAl. 1997]....

Otherwise, "the arbitration proceedings [between ies] would be rendered meaninghess and

the federal policy in favor of bitration effcctively tharted.” Sam Reisfeld & Son Import Co. v. S.A.
Eteco, 530 F.2d 679, 681 (5th Cir. 1976). Agfordgifly, we must scrutinize the nature of [the] claims
[*39) againsi [the non-signatory] "1o deterfning whether those claims fall within the scope of the
arbitranon clause contmined in the [: di, Sunlast Soft Dnnks, 10 F.3d at 738,

: reference 0" or “presumes the existence of’ the written agreement). 1d. The
ngeod the MAT and Terminal Agreements as a basis for their fraud and
114 Mmm MAT Aptm:ﬂcmmyclﬂs_hf.ﬂnﬂuppﬁmhpmﬂ:

Nercement which i signed by all the parties makes reference to the MAT Agreement, expressly does
ch lh:hi.ﬂTﬂgmm mddm]y:whrﬂmﬂlnfﬂtmhuhycmm Further, the Agreements

nlé The Supplicrs contend that the neither the parties, nor the Apreements are inferrelated. However, the facts
presented (see p.2-14, supra. ), belie the contention. The parties as well as the Agreements, the assignment, the
Addendum, and the letters referred 1o herein, reflect a protracted and intertwined business relationship pertaining
to the processing, sale, and shipment of wood chips in infernational commerce. None of the written documents
should be viewed in & vacuum. Each reflects a further step in the evolution of the business relabonship of the
parties involved, beginming in 1995, with the SEWF Agreement. The Suppliers are clearly inter-related entities

( throwgh their signatory Russel Myles). They entered into a series of negotistions culminating in their
Agreements, assipnments, the Addendum, and letiers with Marubeni Amenca Corporation, Marabenl, and MPP,
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The arbitration provision contained in the MAT Agreement is [*41] broad and encompasses "all disputes,
controversics of differences which may arise between the parties bereto, out of, in relation te or in conpection
with this AGREEMENT..." (docs.1, 16, Ex.B, Art.20). Any doubts concerning the scope of arbitrable issues
should be resolved in favor of arbitration. IV AX, 286 F.3d at 1320.

The MAT and Terminal Agreements, iogether, expressly define the commercial relationship between the

Supplicrs and Marubend and MPP. The Agreements concern wood chip specification, evolving product

quantities {Anmenl Guarsntee Volume) which Marubeni voold "canse. . to be processed throogh th AT]
Termmunal,” uhq:pmg.putwhnudh:ﬂmgmudem,mdpn::ludmmhhmnrpﬁ}mm{dﬁl Ex.T ) Ix
15 the alleged representations of Marabent, which the Suppliers assert they relied upon in bul ,.-_, {Fing
and maintnining the MAT facility pursuant o the MAT Agreement. Proving the Suppliers clamsgall mvolve
mﬂlﬂwmﬂlmﬁmlﬁﬂrm\'nlm.mdwhﬂhﬂthtSWmmﬂmm' 15

the MAT and Terminal Agreements

This court finds that the Suppliers' fraud and misrepresentation claims clearly " $]I’E‘fﬂl‘:ﬂﬂfm."
"presume the exisience of,” and "orise out of and relote directly to,” the MAT M5 Dealer Service,
177 F.3d at 947; Sunkist Soft Drinks, 10 F.3d at 757-758, Thus, Ih:Snppl& witably estopped from
challengmng the Motion to compel arbitration and arbatration 15

The Suppliers contend that their tort claims do mot arise out of ted o the performance of dutics
specified in the arbitration provision (doc.16; p.30). The SUWQ Telecom [talia, SPA v Whalesale

Telecom Corp., 248 F.3d 1909 (1 1th Cir. 2000). nl 7

-------------- Foomotes - - - - = -----=---- Oi

i pcation corporations, Telemedia International {"TMI"},
Whelesale Telecom Corp. ("WTC™), allowing WTC the wse
contained an arbitration provisien. The provision states: "In

1oy this service agreement, the dispute shall be submitted to and

. Telecom [talia contimued 1o provide telecommunications
paid only the undesputed invoices, Telecom lalia responded by

al THI's corcadts for & substantial rental.

the event of any dispute srising o
settbed by arbitration...” Id., at 11

services to WTC, but mflated

terminating WT'Cs use of T, i Then, Telecom lalia filed o complaint against WTC, alleging breach of
contract (failure to pay 5 o worth of imvoices), WTC answered and filed coumterclaims alleging breach
of price, quality, and icing. The counterclaim also alleged that Telecom Ialia cansed TMI to
mcrease the rate for circuits, and that Telecom Italia caused TMI to terminate WTC's access to the
T™I eircuits. led a third-party complaint against TMI alleging tortious interference with contract
amd civil moved o dismiss the third-party complaint, altematively requesting 3 stay pending

arhitran e lease. Id. o 1111-13.

The court rubed that the third-party complaint failed to state a clam of civil conspiracy, but upheld the
of the tortous interference claim. The district court further ruled that the third-party complaint was
ject to the arbitration clouse m the TMI-WTC lease, because the allegations concerned tortious
with the Telecom ltalia-WTC contract which lacked an arbitration provision. Id. at 11135, The
Eleventh Circuit affirmed.

------------ End FOOMOtEs- - - - - - - - - - = = - - [*43]

In affirrming the distmict court's denal of arbitration in Telecom [talia, the Eleventh Crrewit determined that the
arbitration language was broad, but "not as broad as a clause requiring arbitration of 'any dispute between them
or by either party to the contract against the other. [d. ((citation omitied), The Eleventh Circuit noted that
"where the dispute occurs as a fairly direct result of the performance of contractual duties..., then the dispute can
fairly be said to orise outl of or relate 1o the contract in question, and arbitration is required.” Id, at 1116

This court has already found that the Suppliers’ fraud and msrepresentation elaims clearly "make reference n,"
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"presume the existence of,™ and "arise out of and relate directly to,” te MAT Agreement, and that the arbitration
provision contained in the MAT Agreement is sufficiently broad 1o encompass the Suppliers' fraud and
misrepresentation claims.

Therefore, this court finds that Marubeni and MPP's Motion to compel arbitration 15 due to be granted. The
parties are compelled to arbitrate their dispute, e, the Suppliers’ fraud and misrepresentation clarms as asserted
in the state court [*44] action.

Section 206 of the Convention provides that "[a] court having jurtsdiction under [Chapter 2 of the Convention|
iy direct that arbitration be held in accordance with the agreement at any place therein provided for, whethes
that place is within or without the United States " Sprith/Enron, 198 F_3d at 92; McCreary Tire & m@’:ﬂ.. V.
CEAT. 5.p.A., 501 F.2d 1032, 1037 [3rd Cir. 1974},

The arbitration provision contained in the MAT Agreement expressly sets out that if by the
"BUYER." arbirration shall be conducted in Mobile, Alabarma, under the existing Bules of n and
Arhitration of tve American Arbitration Association (docs. 1, 16, Ex.B, An 20). Maru "BLYER" and
has mvoked arbitmtion. Therefore, arbitration shall take place in Mobile, Alabama, ripy 1o the Rules of
Concibiation and Arbitration of the American Arbitration Associntion, as set T Agreement, and
pursuant to 9 U.S.C.§§ 206. \

1. Waiver &

The Supplers contend that Marubeni and MPP waived their n artvifration by letiing too much

time [apse before seeking arbitration. The [*45] Suppliers ¢ have been prejudiced by the delav, nlE

s sspsdes s essiss DOOMOIEE s sss s s enss %

=42 af their 45-page Brief In Opposition 1o the Motion
if dented Marabend and MPP's Motion 10 Strike the Brief,
9, suprea,, ond thus, Maruben] and MPP have pot had

nl8 The Suppliers’ waiver argument appears o
i compel arbitration (doc. 16), This court
and their Motion for Leave o File a
an epportunity to reply to the Suppliers'

Hewever, because this court finds
Maruben! and MPP would s:

iers contention of waiver 18 without merit, eliciting a reply from
t this actin uancoessarily.

An to prhitrate, “just like any other contract..., may be waived . "Burton-Dhixie Corp. v,
T McCarthy Constr. Co., 436 F.2d 405, 407 (5th Cir. 1971)... In determining whether a party has
its right to arbitrate, we have established a two-part test. First, we decide if, "under the totality
the circurmstances,” the party "has acted [*46] inconsistently with the arbitration right.” and, second,
we look 1o see whether, by doing so, that party “has in seme way prejudiced the other party.® S&H
Contractors, Inc, v, A.J. Taft Coal Co,, Inc., 906 F.2d 1507, 1514 (11th Cir. 1990)[.cert. demied, 498
LIS, 1026, 112 L. Ed. 2d 669, 111 8. Cr, 677 (1901]],

VAKX, 286 F.Ad at 1315-16, Whether o party has waived s mght to arbitration *is o legal conclusion..., bur.. the
findings upon which the conclusion is based are predicate questions of fact..” Price v. Drexel Burnham Lambert,
Inc., 791 F.2d 1156, 1159 (5th Cir. 1986) (emphasis in original). The burden of proving waiver "falls... heavily
an the shoulders of the party seeking 10 prove walver.” Price, at 1161,

The Suppliers rely for the most part, on Morewitz; 62 F.3d 13356, and S&H Contractors, 906 F.2d 1507,
Murubeni and MPP point the court to IVAX, 286 F.3d 1209, a recent case which distinguishes both Morewitz,
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and 5&H Contractors. 286 F3d at 131618, ol Notwithstanding, neither Morewitz, nor S&H Contractors,
[*47] provide support for the Suppliers’ contention of waiver. Both cases are factunlly distinguishable.

e o 11 - B

n19 IVAX, involves litigation pertaining o an accounting agreement based on the purchase of owstanding
commaon stock between Braun, Inc., and IVAX. The complex financinl agreement containes) an arbitration
provision, The agreement also provided that Braun's relevant financial records were to be made available to
VAX's accountant, Arthur Anderson (FTAAY) Braun provided AA access to its records. Braun and AA executed
a ponfidentiality perecment with regard to Braun's trade secrets. A dispuie arose out of the financial
Diecember 20, 2000, Braun sued AA in state court for an alleged violation of the confidentiality
December 21, 2000, IVAX filed suit aguinst Braun in the 5.1, Florda, allegmg breach of the
agreement. Less than o month later, and before filing an answer, Braun petitioned the distric
arbitration pursuant io the arbitration provision confaimed in the financial agreement.

The district court summarily dended the petition, finding that Broun had wasved arbimstion b9 filing suit apsins:
AA in siaie court, 286 F 3d at 1311-15, The Eleventh Circuit, afier reviewing of the circumsinnces,
mnﬂﬂntﬁsﬁﬂtmﬂﬂuﬁmfﬂtﬂmh&dwﬂwﬂiﬂrﬂhﬂnﬁﬂnﬂ& at 1323-24,

End F " %&
o —— OOIOES= = = = = = [*48]

[n Morewitz, 62 F.3d 1356, the administrator (Morewitz), for of several seamen lost when their vessesl
disappeared m mitermational waters in the “Bermueda Trangls t wronpful death actions, in the Easiern
Diistrict off Virginia, between 1976 and 1977, against the wessch uﬁmmﬂmhﬁqﬂﬁlF.Idll]]ﬁ!—S?.
O April 3, 1980, Morewitz obiained a favorable judgmeag wgains

the judgment in the Southermn Dhatrict of Alaba
policy issued by West, the vessel insurer, as
district court dismissed the action; the Ele

- wrunwm;nmmnmm“ldmdﬂmuy
mpaging agent had become insolvent. 62 F.3d st 1359-60, The
it reversed. Id.

1994, the British House of Lords
obligation before it may co
the coptract. Id On Octo

when the terms of an insurance policy require the insured to pay its
insurer, the insured [*49] must pay before any other party can sue on
» West filed 2 motion fo stay the litigation pending arbitration which was

granted by the district , 1991, 62 F.3d a1 1360-61. Morewilz appealed. The Eleventh Crreuit
dismissed the sppeal jurisdiction 1d.
On remand agam, prgued that the seamen were not bound by the arbitration agreement and that,

waived its right 1o compel arbitration. 62 F.3d at 1359, The district court afforded the
ummdmmmMMMMﬂmdmtmcmmdumﬁudlhnmm

Arbitration should not be compelled when the party who seeks to compel arbitration has waived that
right._. In considering the isque of waiver, we are mindfial of the Supreme Court's admonition that
‘questions of arbitrability must be sddressed with a healthy regard for [*50] the federal policy favoring
arbitration.” Mases H. Come Mem'] Hosp,, 460 US. at 24_.

Mevertheless, the doctnine of warver is not an empty shell. Waiver occurs when a party secking
arbitratyon substantially particrpates in Etigation to o point inconsistent with an imtent to arbitrate and
this participation resulis in prejudice to the opposing party. Price v. Drexel Burnham Lambert, Inc., 791
F.2d 1156, 1138 (5th Cir. 1986), Prejudice has been found in situations where the party seeking
srhitration allows the opposing party to undergo the types of litigation expenses that arbitration was
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designed to alleviate. E.C. Emst, Inc. v. Manhattan Constr. Co., 559 F.2d 268, 269 (5th Cir. 1977),
cert. demied, 434 U.S. 1067, 55 L. Ed. 2d 769, 98 S, Cr. 1246 (1978).

Id., 62 F.3d at 1365-66 (footnate omitted); see Frank v, American General Finance, Ine., 23 F, Supp. 2d 1346,
1350 (S.D Al 1998),

The Eleventh Circuit deterrmined that Morewitz had been prejudiced by West's delay in demanding arbitration,
noting that the 1990 change in British law which affected Morewite's right to arbitrate the claim in England was
[*51] not announced by the House of Lords until a decade after the wrongful death judpment was :
Further, Morewitz filed the Alabama action in 1985, five years before the change in British law was ed,
The Eleventh Circuit concluded that West

had ample opportunity to demand arbitration well in advance of the decision that 51
the legal position of the parties o the prejudice of Morewate... Tlu::pptm i
contest coverage and demand arbitration with [the managing agent]...

the.., Eastern District of Virginda, Because West.., humvdrhrightm
apent], it has also waived its right o demand arbitration with Morewitz.

%&\

5&H Contractors, %06 F.2d 1507, mvalves two separate switsgvobang out of the same operalive facts, Taft
entered o contract with o company to purchase mining equipmgnl™ 906 F.2d ar 1508, Tafi then hired 5&H to
mssemble the equipment; the parties entered into a contract\Giieh contained an arbitration provision. At the time,
S&H (a Kentucky corporafion) was mot qualified o d stness [*52] in Alabama.

62 F3d ar 1366,

The first 5&H Contractors case came in Marchgl the Northern Dastrict of Alabama, when S&H sued Taft
alleging breach of contract (failing to pay ices rendered). Taft moved to dismdss the complaint
contending that S&H's failure to qualify i in Alabama rendered the contruct unenforceable. The

district court ook no action for sev and during that interim, S&H engaged in "extensive” pretrial
dascavery, Id., ar 1508-09. In N B, S&H demanded arbitration of the dispute. In December 1986, the
distriet eowrt converted Taft's mo 24 into & motion for sumemary judgment and gronted the motion,
holding that S&H's failure to 1o do business made the contract unenforcenble. S&H appealed; the appeal

wis stayved pending the ou arbitration which S&H pursued. Id., st 1509,

asfiapht to enjoin arbitration based on the coar's decision that the contract contaming the
arbitration provision wesvimenforceable. In April 1987, the disinict court enjoined arbitration procesdings m

- oned that if arbitration was conducted in Alabama, a district [*53] court in Alabama

n enforce any award rendered and, i effect, enfores the underlying contract. Thereafter. S&H
erican Arbitration Association to transfer the arbitration proceedings to Atlanta. Id

! jn-ln:hcmlmuuhmm Taft argued that the contract containing the arbitration had been declared
d @t that in bringing the initia] suit in March 1986, before demanding arbitration, S&H had waived s right
dermand arbitration. The district court held that the contract was void and thus the parties never agreed to

arbitration; the court did not address Taft's waiver argument. Id

S&H appealed. The Eleventh Circuit consolidated the two cases for appeal purposes and affirmed; the Elevemth

Ciscuit's order enjoining arbitration is based on waiver. 1d., at 1514, The Eleventh Circuit noted that S&H had

waited eight months from the time it filed its initial suit before - seeking arbitration ond during that imterim, S&H

had engaged in extensive discovery resulting in prejudice to Taft. n20 Id. [*54)

cestssensncscs FOOMOIES-r=csssarcssans

020 Taft filed two motions - 8 mobion o dismiss and an opposition 10 S&H's motion for discovery, Also, S&H
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took the depositions of five Taft employees (tofaling approximately 430 pages) prior to demanding arbrmaton,
Moreover, S&H pursued arbitration in Alabama, and in Georgia, despite the district court's ruling that the
contract contatning the arbitration provision was unenforceable.

Herein, the Suppliers filed their state court action on December 28, 2001, On February 7, 2002, MPP removed
the action 1o this court. Om February 14, 2002, MPP filed their Answer asserting the parties’ agreement to
arbitrate ns an affirmative defense. On March 2002, the Suppliers moved for remand. On May 2, 20602,
Maruobeni filed a motion to dismiss the Suppliers' Complaint arguing that the frand and mi i0m
l:ln.imwmuhjﬂ:ttnlrhjlrlﬁm.ﬂnlnlr!ﬁJﬂﬂlﬂﬁlmMmmd:dth:WWcam
O August 8, 2002, Marubeni appealed the remand and on November 4, 2002, the Eleventh Cj
dismissed the appeal. On December 10, 2002, Marubeni filed their Answer in the state co THISEEE
numerous affirmative defenses including the parties” agreement to arbitrate, a5 MPP did in , 2002, Aleo
on December 10, 2002, Marubeni and MPP filed the subject Motion o compel arbitrat

*
Murubeni and MPPs Motion to compel arbitration comes within one year of of the Suppliers’
Cnnq:hhﬂ.nfwhuhm:mmmmﬂu:mulnhtmnint[-ﬂﬂywda\ tituied 3 waiver).

S&H Contractors, is further distinguished from the present controversy i reason thot Marubend and
MPP are in o defensive position as defendants in the state court ach ither, mitinted lepal action against the
Supphiers, prior to the filing of the Motion to compel arbitration. initiated the legal action and, then
eight months imo exiensive discovery, requeated arbitration,

10 their Answers 10 the Supphiers' state court Complaint,
arbitration (doc., 16, p.40). However, the Suppliers

n21 The Suppliers comtend that by filing
Marubeni and MPP "may” have waived ther

have pot proffered controlling autharity

Enﬁmgg ------ [*56]

ont notiee from the filing of MPP's Answer on February 14, 2002, that
arbitration may be an i » 791 F.2d at 1161 (™A demand for arbitration puts 8 party on notice that

arbitration may be -
As noted, the contend, in the context of waiver, that they have been prejudiced by the delay and
expense of the Yt process over the past vear, The Suppliers rely on 5&H Contractors, 906 F.2d 1507,

this court finds that Marabend and MPP did net waive their nght o afbdtration, if 18
to discuss the prejudice prong of the two-pari waiver test. TVAX, 286 F.3d at 1320 (because no
found, it was unnecessary Io discuss the prejudice prong of the two-part test).

this Court Should Abstain From Imposing A Stay.

{a) Absiention,

The Suppliers contend that this court should abstain from assuming jurisdiction over this matter as Marubenl =
not 4 party to the Agreements containimg the arbitration provision (doc. 16, p42-43), 022 However, as noted
heremn, this court is faced with a valid written apreement [*57] to arbitrate the dispute mvolving international
commerce under the Convention which invokes the onginal junisdiction of this court. McCreary Tire & Rubber
Co. v. CEAT S.p.A., 501 F.2d 1032, 1037 [3rd Cir: 1974). 023

-------------- POOLMNE -~ « + ++ = s ssns s
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nll Marubeni and MFF have not had the opportunity to reply 1o the Suppliers’ contention regarding abstention,
See footnote number 16, supra

023 In McCreary, a Pennsylvania corporation (MeCreary) sued an ltalan corporation (CEAT) for breach of
contract. CEAT removed the action to federal court and moved inter allia for o stay to permit arbatration in
asccordance with the terms of the contract. The district court denied relief. The Third Circuit reversed noting that
the underiving contract fell under the jurisdiction of the Convention and as such the district court was bound by
the Convention Id., at 1034-36.

------------ End FOOtotes - - « <= o aaunne CQ

An action of procecding falling under the Comvention "shiall be deemed to artse under the lows.gnd treates of the
United [*58) States and... the district courts of the United States shall have original jurisdi @ such
proceedmgs without regard to the amounl in controversy..." 9 US.C.§§ 203; McC 1037, Article I3 of
the Convention provides: "The court of a Contracting State, when seized of an achi eT in respect of
which the parties have made an agreement within the meaning of this article, 5
parties, refer the parties to arbitration, unless it finds teat the said agreement |

meapable of bemg performed.” Id. "There is nothing discretionary abot 3} of the Convention " [d.
As such, the Convention precludes any dicussion regarding the { jurisdiction by this court. This
court would err by abstuining. (b) A Stay.

Sectwon 3 of the FAA provides:

If any suit or proceeding be brought in any of the petng
arbitration under an agreement in writing for such

gf the United Stes upon any issue referable 1o
ttion, the court in which such suit is pencling,

uncler such an agreement, shall on spplicafiomaldne of the parties siay the rial of the action wntl such
arbitration has been had in accordange, WK e termy of the agreemens, providing the applicant for the
stay is not in default in proceeding with&uch arbitration.

{emphasts added); M ]ﬂ&,n!.InMcErﬂry,lﬁ!Thirdﬂrcuﬂdmlmdm&t"itwumurmdmy
the maotion for a sty in the Convention.” Id., at 1037,

McCreary is p:ruu.us ity. The Convention mandates the imposition of 2 stay.

The Suppliers A 28 U.S.C.54§ 2283, the Anti-Injunction Act, "prohibits any stay of the state court

litigation finding that a valid arbitration agreement exists between the parties to that itigation which

COVETS asseried in this ltgaton.” (dec. 9, p.5, Affirmative Defense 5), The argament fails as this court

has idd and enforceable written arbitration agreement between the partics, that covers the Supplicrs'
claims ai e,

Further, this court noles that the Anti-Injunction Act

profuibits & federal court from enjoining 4 state [*60] coun proceeding except in three narrowly defined
circumsiances: 1) where there is an express congressional authorization to enjoin state procesdings: 2}
whese an injunction is pecessary to protect a judgment that a federal court has rendered; and 3) where
an mjunction i necessary io-aid the federal court's jurisdiction over an sction, See 28 U.S,ﬂ.ﬁﬁ FIRA
Those exceptions are to be narrowly construed, See e.p., Atlantic Coast Line Ry, Co, v, Brotherhood of
Locomative Eng'rs., 398 U.S. 281, 26 L. Ed. 2d 234, 90 8. Cu. 1739,... (1570}

TranSouth Financial Corp. v. Bell, 149 F.3d 1292, 1296 (11th Cir. 1998); Woodmen of the Warld Life Ins.
Society v. Johnson, 23 F. Supp. 2d 1344, 1345 (S.D.Ala. (Aug. 24, 1998) (1. Hand)); Kiefer, 211 F.R.D, 445,
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In TranSouth, the Eleventh Circuit adopted the exception to the Anti-Injunction Act, holding that, where a
district court ordered arbitration of disputes related to these concurrently asserted in state court proceedmgs, the
court may stay such procesdimgs in "ad of junsdiction... Continued state count proceedings could jeopardize
[*61] the federal court's ability 1o pass on the validity of the arbitration proceeding it has ordered.” TranSouth,
149 F.3d at 1297 n24; Johnson, 23 F. Supp. 2d at 1345; Kiefer, 211 F.R.D, ar 451,

the arbitration agreement hnd been procured through frand, and filed & motion 1o dismiss bassd g th pl-r.-_q
of cormuty and abstention. Id. The district court granted Bell's motion to disrmiss, finding th i
from exercising junsdiction. TranSouth appealed, Id.

The Eleventh Circuit vacated, in part, and affirmed, in part. 149 F_3d at 1298, vacated the district
court’s order grantmg Bell’s motion to dismiss; and affirmed the district court’

holding that no exception o the Anti-Injunction Act was applicable, as juri wllmpnmhudlﬂ::;utc

and federal courts. 1d., at 1297 ("When there are concurrent jurisdiction procesdings arising ou

of the same transaction or occwrence, ordinarily neither forum shoulde with the ather's exercise of junsdiction. "}
TranSouth is factually distinguishable from the controversy sub _Merean, this federal district court has

ongimal jurisdiction based on the Convention, In TranSouth, and federal courts had concurrent
jurisdiction over that controversy.

------------ End Footnoies- - - ===« == === = [*

Herein, this court has onginal jurisdiction
court finds that any decision rendered in

itration issue pursuant to the Convention. Further, this
court action kas the distinet possibility of mterfering with this

D, thmiun%@

For the for herem, this coart finds that it has original jursdiction over this controversy purseant

wdiss 20303 of the Comvention; o valid arbitration agreement exists berween the parties which is sufficienty
5 the Suppliers’ fraud and misrepresentation claims; this coart woubd e if it abstained; and a

st state court action is appropriate in light of this court’s onginal jurisdiction over the instant controversy,

ingly, it s ORDERED that Marabeni and MPP's Motion to compel arbitration and to [*62] stay the state
court procecding be and is hereby GRANTED. The Seppliers’ fraud and masrepresentation claims are forthwith
refierred 1o arbitration pursuant to 9 U.5.C.§§ 206, which shall take place in Mokile, Alabama, in accordance
with the Rules of Conciliation and Arbitration of the American Arbitration Association, as set forth in the MAT
Agreement. All paries, Marubeni, MPP, MBWC, SEWF, and MAT shall participate in good faith.

It is further DRDERED that the state court action, Mobile Bay Wood Chip. Southeast Wood Fiber, LLC.. and
Mid Atlantic Terminals, LLC.. v. Marubeni Corporation and Marubeni Pulp and Paper, Inc., CV-01-4385, be
aned is hereby STAYED and ENJOINED in its entirety as this court has original jurisdiction over the matter.

It 15 further ORDERED that this action be and is hereby STAYED pending the above ordered arbitration.

Although this court retains junsdiction as stated above, the arbitration proceedmgs may take some time to

complete and there may be no further need for this court's intervention, The Clerk 15 therefore DIRECTED o
United States
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close this action for smtistical purposes,
DONE this 16th day of Jupe, 2003,

8Virgil Prman

SENIOR [*64] UNITED STATES DISTRICT JUDGE

United States
Page 42 of 50



e

Slip Copy
(Cite as: 2003 WL 22466216 (5.D.Ala.))
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Omnly the Westlaw citation is currently available,

Linited States District Court,
5.0, Alabama Southern Division.

MARUBENI CORPORATION and Marubemni

Pulp and Paper (North America), Inc.,
u:nﬁ,r.,

MORBILE BAY WOOD CI-IIF CENTER, Southeis
Wood Fiber, LLC and Mid Atlantic
Terminals, LLC, Defendants.

No. Civ.A, 02-0914-PL.
Sept. 19, 2003

Bruce E. Fader. Thomas Clay Moore, Proskaoer
Rose LLP, New York, NY, Edward A. Hosp,
Fournier J. Gale, Ill, Lec E. Bams, Jr., Tony G. s

Miller, Maynmard, Cooper, and Galke P.C.
Birmingham, AL, for Plaintiffs. Q
Steve Olen, Steven L. Nicholas, M'u:@c.

Youmngpeter, Olen, Micholas & C
Maobile. AL, for Defendanis.

ORDER DENYING MOTION m{_ﬁa ALTER

(R VACATE ORDER LING
ARBITRA ND
f STAY

ion, brought by plaintiffs
ion l“!lhﬂhul“l. T

WF*), and Mid Atlantic Terminal, LLC
(collectively referred 10 85 the
Hers"), to arbitration pursusnt to 9 US.C § 1,
o seq_. the Federal Arbitration Act (the “FAA®),
and pursuant W 9 USC. § 201,
Convention on the Recognition and Enforcement of
Forgign Arbitral Awards (“the Convention™. Om
June 16, 2003, this court Ordered arbitration {doc
27k To facilitste arbitration, this count stayved the
underlying state court action and this action pending

Page 1
arbatration proceedings. Id [FN1] o BV

FMI1. The underlying siate court pction,
filed im the Circuit Court of Mobile
Countv, Alasbama, involves a dispute
arising oul of agreements execuled by the
partics perfaming fo thesprocess, sale, and

shipment of wood
chips. Moblle Ba Southeast
Wood  Fiber, Adlartic
Terminals, Marwbeni

L& . Hlﬂﬁm‘ Pulp o
Pm-ﬁl-ﬂﬂ {see doc27, p2).

ﬁ\ before this court is the Suppliers'
o Wmend, Alter or Vacaie Order
ng® Arbitration and Imposing Stay and
fup thereof (docs.28-29). The Suppliers
this court foc 1) reconsider compelling
artpfranion; 2} reconsider the stay of the siate court
im;mdi'l}mi;:i:rﬂ:lrﬂuﬂihnmﬂlulﬁ.
2003 Order is final and sppealoble. The Suppliers
also request ornl srgument (doc 2R}, Plaintiffs filed
o Memorandum in ition  [doe.35).  Afer
careful consideration of oll relevant matter, and for
the reasons siated herein, this court finds that
Suppliers’ Motion to Amend, Alver or Vacale Ovder
Compelling Arbiiration and Imposing Sy
(doc.28), is DENIED. The Suppliers’ request for
aral argument is also DENIED.

Progroms & Sveiems, Inc.
|33ﬁ (5.D.Ala (May 21,

'{:mﬂhthw:mmmdmm
justifying reconsideration of an order: 1) am
inervening change in conrolling law; I} the
availability of pew evidence; and 3) the nesd 10
corfect  clear error  or mml.ﬁr:n mmjustice ..,
Reconsideration of a previous order = an
extracrdinary remedy o be emploved sparingly ..*

fd (emphasis in orginal). Alabama State Docks
Dep't v Water Quelity Ins Swndicate, 1998 WL
1749263, *1 (S.D.Ala(Sepsd3, 1998)) (Butler,
CJL) The court “will not reconsider a previous
ruling when the ... motion fails to mise new issues
and, mstead, only relstigates what has already been
found locking.” Lowar Adver. of Mobile, Inc. v
City of Lokelamd Florida, 189 F.RD. 480, 489
(M.DFla{Oct7, 1999)} (citing Gov' Personnel
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Serw, boc. v GovY Persommel Mwt, Life bv, Ca.,
750 FSupp. 792, 793 (M.D.Fla{Mar 14, 1991)),
aff'd, 986 F_2d 507 (11th Cir.1993)).

I. The Suppliers Regqwest Recownsideration of the
Order Compelling Arbitration

As noted in this cowrts June 16, 2003 Order, this
court found that it had original jurisdiction under 9
UEC §§ 201-208, the Convention, and a walid
existed whr.:li gmru'ud thie

FNZ. Fraud and misrepresentation are
Coumis Three and Four of the Suppliers'
fourcount Complaint  filed  against
Marubent and MPP in the Circoit Coun
of Mobile County (see doc2?, pl, nl,
and p7-9) The first two counts are

Suppliers’ breach of contract claims. [

P9 There is no dispute that the supplee
contric!  claims  are not ﬂ.hh,lél)

arbitration. &, p.1 1, o, 10,

pmpels arbitration
pisapplication of the
p. 10 {emphasis in
that the court emed

pddressed by this count [sew
The Suppliers proffer no basis for
1o reconsider the factual
conclusions ane
new evidence or
. Moreover, although
erred, they offer
ri of the contention. Sowmier,
Smpp,..du 1338; Alabamg Siate Docks, 1998
WL 1745263, at *1. As such, the Suppliers’ request
to reconsider the Order compelling srhitrafion is

fil i '
the EAFiru. the Suppliers argue that regardiess

Page 2
hereby DENIED.
2 The Suppliers Request Recomsideration of the
Sty of the Stare Court Action

Under @ US.C. § 3 and the Convention, this coun

m}ﬂﬂnmmn:mm{nmmm{.fee
du:J?_' p30-34, Court  Should

outcome of arbitration, the contract claims will have
i be htigated in state cowrd, and that
arbitration and judicial proceedings should
forward simultaneously, neither being delayed, n
staved. The Suppliers mely on Deon  Wikter
Reynolds, Inc. v. Byrd 470 US. 213, 225, 105
ECI. 1.35-, B4 LEd2d 158 (1985} (). Whitk,
opinion). and Dimenstion v. Whitemar
1514, 1517 {11th Cir.1985) {doc29,

?5“.3 F2d
P-4,

Plaintiffs argue thot neither Dean Winter Reymolds,
nor Dimensiien, have anvthing to do with whether
the underiying state court case should be

while arbitration proceeds (doc 33, p. 13-14)

This court finds both cases distinguishable from the
case sub judice. [FN3] Both Dean Wier, and
Dimensiien, involve arbitratien under the FAA, and
both address dichotomies between provisions of the
Security  Exchonge Act of 1934, and the FAA
iSecurity Exchange claims are not arbitrable, Do
Witter, 470 US. at 215, n. 1; Dimenstien, 759 F.2d
at 1516). The FAA requires an independent basis
Tor jurisdiction, e.g., diversity.

FN3. In Dean Witer Reywolds Bynd
invesied 5160000 in securimies

through
Dean Winer, The Costomer Agreement,
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&

execuied by Byrd, contained an arbitration
provision pursuant o 9 US.C. §§ 1-14.
When Byrd's account suffersd a serious
decline in o seven-month period, he filed
an action agninst Dean Witter in fedeml
court alleging violations of the Securities
Exchange Act of 1934, and wvariows
state-lpw  provisions. Jurisdiction was
based on diversity, with pendem
Jurisdiction. Dean Witer filed o motion o
sever the pendent stote clamms, to compel
arbitration, and to stoy arbitrtion of those
claims pending resolution of the federal-
court sction, 470 US. 214-16. The dismrict
court demied the motion to sever and to
compel arbitration of the pendemt sme
claims; the Ninth Circuit Court of Appeals
affirmed. fd The Umited States Suprems
Court reversed. fdf, a1 217,

The bsue before the Supreme Court was
"whether, when o complaint rabses both
federal securities claims and pendent state

[d]istrict [clourt may deny & motion
compel arbiration of the [arbit
state-low  claims  despite  the

lg;mmunmutmdmr' '

compel arbitration  of
clnims when one of ﬁlﬂ-l
motion i compel, the

claims [subject to arbitration], a|fjederal E

would be the ly m:l'ﬁ:u:'ut
mainienance of

different nt“l‘-'-ll Li The
Cour e conclude, .. on
con F o imlent  kn
passi FAA), that a court st
n: on of otherwise arbitrable

when a motion o compel
is made. ™ fof, a1 219,
[imenstion, sgveral individunls,

including MNancy Dimensfien, execuied
individusl trading authorizations giving the
defendant, an employee of the invesiment
firm of Bear Stecarns & Co., discretionary
power to wade on their scparnte accounts.
The defendamt concenirated all of their
individual investments inio & sngle,
Iugh—mt speculative stock which resubied
in considerable declines of their respective
pccounts. The investors sued alleging
violations of the Securitics Exchange Act

Page 4 of ¢

Page 3

of 1934, ihe Rackeicer Influenced and
Corrupt  Ovpanizations stotute (“RICO™),
breach of fAduciary duty, fraud, and the
CGeorgin  Fair Business Act of 1975
Deminstien, o trustoe of a profit sharing
plan, also claimed violations under the
Employees’ Retirement Income Security

Act ["ERISA"). The aisthoriztions
included arbitration . T5% Fad
at 1515,

Bear Stearns fi for arbitration
of all but itics Exchange Act

command under the FAA S USC, § 3, io
A stay an action until arbitration can be had),

and denicd Bear Steams’ motion 1o stay the
litigation pending arbitration. &, at 1516.

On appeal. Bear Sicamns argued that
application of the interiwining doctrine
nullified the FAA. Jd The Eleventh Circuit

Supreme Court, 470 US. 213, 108 SCo
1238, 84 L.Ed2d 158, which nullified the
Witter, prevented it from affirming the
district court’s decision. fd, st 1517, The
Eleventh Circunt reversed. [d

*3 Herein, however, the controversy involves
arbitrable cluims wunder the Convention which
mandates  that  federal counts  have  original
jurisdiction to sddress such claims, [FN4] Neither
case supports the Suppliens’ contention that this
court’s stay of the siste court nction is Improper
under the Convention.

FN4. The Suppliers, specifically, direct the
court to Justice While's uphﬂm
m Dean Wider, 470 US5S 22425 in
support of their position regarding this
courts imposed sty (doc29, p2-3)
Therein, Justice While discussed the subtle
difference bBetween the Securitics
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Acts of 1933, and 1934, m e Mope seck to compel arbitration under the
arbitrability of claims, and wrote: Convention which expressly provides the federal
The Court's opipion makes i clear that a district courts with original jurisdiction 10 address
district court should m stay arbatration, or arbitration i the mtemnational forom.
refuse 1 compel it ar all, for fear of is
prechusive effect. And | can perceive fow, In Atfamric Coast, the Union picketed the Railroad’s
if any, other possible reasons for staying Moncrief Yard near Jacksonville, Florida, The
the arbitration pending the outcome of the Railroad, wnsuccessfully, so injunction in
lawsuit. Belated enforcement of the federal court. Thereafier, the immedintely
arbitration clause, though & less substantinl wenl into the state court in obtaining
interference thun & refusal w enforce it @ an injunction against 398 U.S. at 283,
all, nonetheless significantly disappoinis Two vears lun- llu: Supreme Court

the cxpectations of the parics and
frustrates the clear purpose of their
agreement. In addition, once it is decided
that the two proceedings are to go forward
independently, the concem for speedy
resolution suppests that neither should be
deloyed. While the impossibility of the
Itwymbmgmtwuphnuummy
TEduire SOMmE accommodation in

scheduling, it seems to me that the heavy

presumption should be that arbirration and ed an injunction against the enforcement of
muwmitwiltﬂthpw:dmhm% the state court injunction. The federal court granted
COUrsE .. the injunction and staved it pending the filing and

@ disposition of a petition for certiorari. The Court of

470 US st 225 (emphasis pdd
Dimerstier, 759 F.2d ot 1517, Aghin, g

pranted. 398 L5, 283-84.

In Atlontic Cogst, although the Supreme Court
concloded that a federnl cowrt's injunction mgains
the stote count was mot  justified under the
exceptions to the Anti-lnjunction Act (to protect a
Jjodezment that a federal coart has rendered or where
it is mecessary o mid the federnl court's jurisdiction]),
and held that the federal injunction was E
. The Suppliers rely on 398 US 24-835, the Coom noted ihat il the
ilroad v, Brotherhood of injunction was to be upheld, it had to fall within one

Locowmalive 5, 398 15 28], 2B6-87, 90 of the three exceptions 1o the Act, M, ai 2E7-EK.
SCt 17N, LEd2d 234 (1970 Naviona Further, the Supreme Court noted with regard to the
Rersilr erger Corp. v. Sale of Florida, 529 necessary-to-aid-the-federal-court's- Jurisdiction
(1ith Cir 1921y and Ulrrocasfmers exception, "if the [djisrict [clourt does have
Led, v Moer, 664 F2d 1176 (11th jurisdiction, it is not enough that the requested
1), overruled on other grownds, recognized injunction i related to that jurisdiction, but it must
Batlin v. Algron Tradimg Corp., 128 F3d 1466, be ‘necessary in aid of that jurisdiction. While this
. 0. & (11th Cir.1997), cert. denied 525 U.S. language is admittedly broad, we conclude that it
B4, 119 5.0 105, 142 L.Ed.2d 84 (1998). implies something similor to the concept of
mjunctions 1o ‘protect or effeciume’ jurisdiction.” &,

However, ns plainiiffs note, the cases cited by the ar X%,

Suppliers do not support their argument (doc.35,

po-13) *4 Heremn, as noted. this court found that. under the
Convention, it had express original jurisdiction 10
This cowrt finds the cases factually distinguishable. consider and address plaintiffs’ motion o compel
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grhitration. Further, as noted, this eourt found that o
stay of the sixie count petion was necessary in the

pid of this cowts continuing jurisdiction (ses
doc 27, p.31-33)

The Arlamtic Cooxt case does nol pemain to the
third, and relevant herein, exception 1o the
hmr-ln;lmlm Act (where there s an express

authorization  to  enjein  siate
proceedings). Further, in Atlantic Coaxt, the federal
court issued an injunction against the enforcement
uflhmﬂﬂumfim}nﬂmwh:hﬂtfdnﬂ
under the prevailing federal

Herein, at the time of eniry of this court's June 16,
2003 Order, there had been no decision from the
stafe court which b:rlh-hngn’ul'

court action wis at a

N 'iﬂ!.!ll!' r_rm!lng wo

nirak’s right-of-way. Before
he district court secking a2
it ﬁ:ih'l.l lawy F::my.t:d

against Amtrak. fof, st 1533, The criminal
prosecution went forward and Amtrmk was
found guilty. However, before being
semtenced, Amirak retuned to the district
court and moved 1o empoin the state cour
from imposing senience or iaking ony
further action in the case. The district coun
granted the requested injunctive reliel. The

Page 6 of &

Page 5

Elevenih Circuit wacated the district court's
order. M. st 1533-34, In so doing, ihe
Elevenih Circuit notedd "t is  clearly
esiablished thot = cliim of federal
preemption  is not  within sny  of the
exceptions to the Anti-Injunction  Act;
hence, such a cloim does not authorize a

federal court o j B stale court
proceeding.” &, af 155637

Ahimugh the case ﬁl‘% the Anti-In

Iy ML Hulﬂ-ﬁh'lmun
m&@ﬂtm:mm

ating that
local laws shall not apply to waste
from railrood -:mm::rmmmﬂ imn

injunction involved in this case. I so then the
ijunctiion  would nAof be prohibiled by the
Argi-frjuncrion Aot

929 F3d at 1537 (ciations and footnote omitied)
{r:mphms edded). Beyond wocating the district
court's Order enjoining the stale cour crimimal
potion, a8 aoted, the Eleventh Cireudt remanded the
the case in the district court 1o consider the effect of
the change in the law. [, at 1538

Herein, as this court has repeaiedly stated, the
Convention "mandstes’ its enforcement “in coarns of
the United States, creating original jurisdiction over
any action arismg under the Convention regardless
of the amount in controversy” (doc27, p.15). This
court found that "it has original jurisdiction over
this controversy pursuant to §§ 200, 203, of the
Convention” fd, p.16.

*5 The Suppliers also rely on Ulrocoshmers, 664
F2d 1176, [FN6] Plaintiffs argue that
Uiltracashmere, is not relevant {doc 35, p. 10, n.5),
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FMN6. The plaintiff, Ulracashmere. a New
York clothing manufacurer, and the
defendant, Meyer, an Alobamn refailer,
execuled contracts for the purchass and
sale of clothing. A dispute arcse between
the parties and Uliracashmere demanded
arbitration under the terms of the contracts.
Mever refused 1o arbitrate and instesd
initinted o suit 0 state court alleging that
the arbitmtion clagses were concedled m
fime print, he had mo notice that the clauses
called for arbitration in Mew York, rather
than Alnhama, snd that Ulirscoshmere had

fraudulently misrepresenied fcts
concerming the substantive terms of the
contracts.  Beyond : Idamuu. Meyer
requested  an injunction gainst
Ultracashmere's attempts to  compel
arbitration.  Ultracashmere moved 1o

dismiss Meyer's state counl suit. Mever

moved for partinl summary judgment
declaring the arbstration clauses invalid

postponed a decision on Me:.'n"s
for partial summary judgment, :nJ el

and unenforceable. The stnte court denied
Ultracashmere's motion  to dnmlu%

! f'P‘f e void u-uiuml’nm:lhh
A o

a siay of the satke cour
preceedings under the Anti-Injunction Act,
mdl.nnrdﬂmp:l]:ng arbitration umnder
8 US .C. § 4 The disirict court denied the

stay indicating that “assuming .. it hod
nuthority 1o grant the stay ... i would not
exercise  its  discretion because of

Mr’s]&hyhl-mﬁuglm
until the state court had adjudicated all
issues except the amount of damage.” and

Page 7 of 9

Page &

because Ultracashmere had failed 1w
remove the sinie court action o federal
court when it could have. fa, at 1179, The
Eleventh Circuit affirmed. ), ot 1184,

This coun finds Lliracashmere distinguishable for

two obvious reasons. First, the arhitration
was domestic under the rather  than
mternational pursuant to Second. as
plaintiffs point out, in the  state
Emu'tl!-ilh':-:h' i of the case by the

te court action is hereby DENIED.

3 The Suwppliers Request that the Order be
Exprexsly Final and Appealable.

As noted, this courts June 16, 2003 Owrder
compelling arbitration retaimed jurisdsctson over the
controversy and directed the Clerk to close the file
for statistical purposes (ser doc27, p33-34). The
Suppliers request that the Ovder be amended to
expresshy state that it "is a final order designed 1o be
immediniely  sppealable” (doe29, pl3L  The
Suppliers rely, for the most part, on Aweerican
Herftope Life Moz, v O, 204 F3d T2 (3th
Cir2002), cert. demied, 537 US. 1106, 123 S.CL
E71, 154 L Ed 24 T75 (2003).

In Chr, the Fifth Circuit determined that the district
court's order compelling orbitration which stayved
the umderlying stafe court procesdings and which
closed the case in foderal court ("[Tlhis case i
CLOSED.™), was immediaely appenlable. fdf, af
705, 707, The Fifth Circuit held:

[Where a district court with nothing before it but
whether to compel arbitration and stay stale ot
procecdings issues  an  order  compelling
proceedings, and closing the case, therehy
effectively ending the entire matier on its merits
and keaving nothing more for the district court to
do bui execute the judgment, appellate
jurisdiction lies, as the decision is "final" within
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the comtemplation of § 16{2)(3) of the FAA,
204 F.3d at 708,

This court finds Orr, distinguishable in that § 16(a)

was applicable therein, [FNT] Herein, it is § 16(b) /
which is applicable, in that arbitration was |
compelled pursuant to 8 US.C. § 206 (soe doc27, /

p24)

FNT. Section |&6{a) provides that “[a]nm
appeal may be mken from -

(1) an order -

{A) refusing a sty of any action under
section 3 of this title,

(B) denving a petition under section 4 of
this tithe o order arbitration to proceed,

{C) denving an application under section
206 of this title o compel arbitration,

{0}y confirming or denying confirmation of
nn award or partial award, or
{E} modifying, comrecting, or vacating an
award;

{2} am inierlocuiory order grantin
continuing, o modifyine an  injunces
against an arbitration that is subject o

tithe].]
hﬁﬂ[. in

pertinent part,] from an in ry order={1)
granting & stay of any action u ion 3 of this
tithe: ... [or] (3] in under section
206 of this tite § 16(b) (emphasis

Wyur Treacher’s, Inc., 280

Ihir 2002). Section 3 is the
satutory dating this court to stay the
pending state oflon (ver doc.27, p.31-32) (...
the court . being satisfied that the issue

ome. of the parties stay the trial of the
J xuch arbitration ey been bod " ), and

is the simutory suthority upon which this
based its Order compelling arbitration. A,
("A court having jurisdiction ... may direct that

tiratbonn ke held in  accordsnce with the

egreement 7). The intent of Congress in enacting §
16 “was 1o favor arbitration, ... and i did so by
suthorizing immediate appeals from  orders
- biration snd farbiddis § finte
pppends from orders faworing arbitration,”

(5th Cir2003) (footnote omitted), ATAC, 280 F3d

Page § of 9

Page 7

s 110 ("zrbirability s a legal isswe that courts of
place ... ) {emphasis in original).

*& Appenlability of an arbitral decision ums on the
issue of finaliv. i In dpoche Bohoi (2 more
recent Fifth Circuit decision which plaintiffs point
to,) the Fifth Circuit noted:

A final decision is one that " litigntion on
the merits and leaves for the court
o do but execuie the | » Freen Tree Fim
Ciovp, -Alabeama v 531 US 79, 86,

373, -~ 2000) .

final order ...

an order staying an action and referring all

issues before the district court, this cowrt shoulkd
consider the order to be, in effect, a de focio
dismissal snd thus s final decision appealable
under § 13(a)3). Unlike a dismissal, however,
stay, by definition, constitates a postponement of
proceedings, not o termination, and thuos lacks
fimality, Further, as other courts have noted, entry
of a stay rother than a dismissal "sugpests that the
district court perceives that it might have more 1o
do than execute the judgment once arbitration has
been  completed” ATAC Cop v Arthur
Treacher’s, Inc., 280 F3d 1091, 1099 (6th
Cir2002). Consequently, although it may be true
that in some instances the entry of a stay disposes
of most or all issues. that fact alone does not
render # the functional equivalent of a dismissal.

330 F3d at 309 (footnoles omined); ATAC, 280
F.3d at 1099, "Even if the district court has nothing
keft to do unless and until one of the parties moves
to reopeni the case after arbitration, tha does nof
make a stay and a dismissal equivalent.” i, ar 1099,

As noted, herein, although this court directed the
Clerk to close the file for swatistical purposes, it
retained jurisdiction over the controversy (doc.27,
p34). Herem, s in ATAC, none of the pending
cloims have been dismissed and arbitration has yet
to take place. 280 F.3d ar 1099, n, 3 (see doc.33,
Ex.A-Plaintiffs Demand For Arbitration to the
American  Arbitration  Association  International

EA disputed maiters 1o arbitration, leaving no lve
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Cenmre  For Dispute Resolution, dated July 13,
2003). Further. ns in dpoche Bohal, this court did
not, bui for an oversight, intend o dismiss this
IﬂinuHErFJdnjl-n:ltjjcmmmyndbuhm
pm:udhgs. 330 F3d at 310, Doe w the
contentious natare of this  litigation and the

protracted  procedural wrangling in which the
partics have engaged (see  doc27, p3-14, 0

"Procedural History and Facis"), this court
anticipates that other issues may arise before a final
judgment is entered in this action. O
Because this coun's June 16, 2003 Order s an .
order under 9 US.C. § 16bKI) and (3), and
Fﬂﬂlﬁuﬂhmﬁrnmumhﬂm- \

mmummuﬂuuw &

6(b); Apache Bokal 330 F3d at 309, \:

appealable. §
g iy e ek The Supplicny’ recuest
that the Order be amended to cxprssly sae that @

is appealsble is comtrary o
prevailing jurisprudence. The nq:-pll:rs’
hereby DENIED. %

*7 Accordingly, it is ORDERED that the
Motion w Amend, Aler or Vac
Compelling Arbitration and Im%

{doc.28), is hereby DENIED.

mmmm;sm;OQ B
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