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Plaintiff, seller and servicer of delendant/Es sirplanes,
sought in state court to stay arbitration of Defendant
manufacturer£a counterclaims in an arbitration berween the
parties. Fnﬂuwlngﬂucmrhﬁgﬂuiufﬂﬂ:uh}', defendant
removed the action to the United States District Court for the
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Southern District of New York and moved to vacate the stay or

arbitration. The district eourt, holding that remeval was

proper under the Federal Arbitration Act (6FAAG), gﬁn‘b:tl

Defendant£s motion to vacate the stay and denied Plaintiff.£s

motion to remand,

The district court explained that Defendant had met the
requirements for removal under the FAA: the action was related

to an arbitration under the Convention on the Recognition and

Enforcement of Foreign Arbitral Awards (6New York Conventiond)

and removal was before the trial of that action. The court

Found that, despite actual performance in the U.5., the

contract Genvisagefd]d performance abroad, and thus falls Q‘
under the provisions of the Mew York Convention. The court O
Further noted that removal was dbhefore the triald although the .
state court had already held a bearing in the marter, as no %
substantive issues in the case had yet been resolved by the

state court.

Finally, the court agreed that defendant/£s counterclal EQ

arbitrable wnder the arbitration agreement betwee

parties, wihikch pmvbdndﬂ:uﬁ.mrduput:
dum:rdngundﬂurrnhtﬂdtuﬂﬂulgﬂtm i )

be referred to arbitration. & To determin iz
the counterclaims, the court applied w, which
governed the Agreement, stating @whﬂgﬂmﬂ#ﬂ
language of the agreement must be effectuated. The court

- ﬁﬂamm&.mmcgﬁ York cholce of law
| provision did not prevent jtration of questions of

arbitrability, as a ch w provision in tandem with an
arbitration provisi substantive principles for
courts to apply, not limit the authority of
arbitrators.

Full T
N’%m 205(1) of the Federal Arbitration Act
{TRAALS. 9

LU.5.C." 205, and 28 LI.5.C. " 144, defendant

"Aircraft Inc. fSuuu }mmuvedthnlhuvt-c:ptmnnd

to this Court [rom the Supreme Court of the State of
&Hm‘l’u’k County of New York. Socata now moves to vacate a
$ rl:ll:minmg arder entered by the Honorable Marilyn
Shl'ﬂ'prhrm remaval, Plaintilf New Avex, Inc. {"New Avex")

moves to remand the action. For the reasons stated, Socata's

motion is granted and New Avex's mation is denied.

Background

Socata is a New York corporation with its principal place of
business in Florida. New Avex is a California corporation with
its principal place of business in California. Socata's French
parent company, Socata, 5.A., manufactures general aviation
aircraft, Pursuant to a "Cooperative Market Development and
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Distribution Agreement” (the "Agreement”), Socata granted New
Avex the right to sell and service aireraft manufactured by

Socata, 8.A. in a territory consisting of Arizona, California,
Colorado, New Mexico, Nevada and Urah.

The Agreement contains a New York chaice of law provision:
"This Agreement shall be governed by and construed in
accordance with the laws of the State of New York, without
giving effect to principles of conflict of laws.” [t also

cantains an arbitration provision:

Any dispute, controversy or claim arising under or related to O
this agreement, other than a di concerning a Withheld

Amount which shall be governed by the procedures set forth in Q~
Section 3.2 above, shall be settled by ntgﬂliirimuhgmd O

faith by the parties. .
If there is no agreement between the parties three months é
after beginning such negotiations, the dispute shall be O
referred to arbitration in the State of New York in

with the procedures and rules of the American Arbi
Association by three arhitrators appointed in acco
said rules. The award shall be final and conclus
upon the parties. The place of venue shall be ¥
Courts in Mew York, New York. { i

that it had negotiated with more than
three months, on June 13, 2002, N commenced an
arbitration against Socata before Arbitration
Association (" AAA") secking tion of cerin rights
under the Apreement + Socata served an answering
statement in the arbi i
alleging that New A in material breach of the Agreement
and requested a on that Socata is entitled to
terminate the ement,
On July 1 vex filed a petition in New York County

prsaant to New York Civil Practice Law and
" 7503 to stay arbitration of Socata's

Sop
R
£o ms. -,\_
@ﬁu: argued that, in bringing its counterclaims, Socata
ed to satisfy a condition precedent to arbitration of
@ Fruf.r_u arising under the Agreement, u.umzl:r, mmpl:mm- with
$ the provision in the Agreement calling for good faith
negotiation of disputes for ninety days before referring them
to arbitration.
Om July 17, on New Avex's application, Justioe Shafer entered
an Order to Show Cause containing a tempaorary restraining
order staying the arbitration of Socata’s counterclaims until
the hearing and determination of New Avex's petition to stay
arbitration, On July 29, Justice Shafer held a hearing on the
matter. At the hearing, Socata requested that the stay of the
arbitration of Socata's counterclaims be lifted pending the
final adjudication of New Avex's petition, Justice Shafer
declined 1o do so.
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Om August 15, with no Opinion having been issued by Justice
Shafer, Socata removed the action to this Court, and on August
16, applied for an order vacating the stay. The Court held a
canference with the parties that day and set a schedule for

the simultancous submission of memoranda of law by August 23,
Dhscussion

The partics dispute whether removal was proper, and il it was,
whether the stay should be lifted. The issue of removal is O

L Bemorl OQ~

Euuuarguud:uthnuﬂmwuhm]iﬂg-wndpuﬂuntm é‘
both % U.5.C. * 205 and 28 U.5.C. " 1441, Because removal
proper under 9 ULS.C. " 205, Socata's.arguments with

to 28 LL.5.C. " 1441 nced not be considered.
Section 205 of the FAA provides, in pertinent part;
Where the subject matter of an action or
a State court relates to an arbitration
falling under the Convention [on the

Enforcement of Fareign Arbitral Awa t or the
defendants may, at any time before thereol, remove
such action or proceeding to the court of the United

States for the district and divisi
the action or proceeding iyf
9 11.5.C. * 205. Thus, fesén
show that (1) the instapt agton relates to an arbitration
"falling under" the<Qonvention on the Recognition and

Enlorcement « Arbitral Awards (the "Convention") and
(1) that repndval\was conducted "hefore the trial” of that

of the FAA defines when an agreement to arbitrate
ﬂ'n.' Convention, That section provides, in

considered as commerdial, incuding a transaction, contract,
ar agreement described in section 2 of this title, falls under
the Conventlon. An agreement or award arising out of such a
relationship which is entirely between citizens of the United
States shall be deemed not to fall under the Convention unless
that relationship invalves property located abroad, envisapes
pr_rl'nrmm:: or enforcement abroad, pr has some other
reasonable relation with one or more [oreign states.

9 LLS.C. * 202 (emphasis supplied). See Jones v. Sea Tow
Services Freeport NY Inc., 30 F.3d 360, 365-66 (2d Cir. 1994)
{under 9 UL.S.C_" 202, an arhitration agreement falls under
the Convention if it has a "reasonable relation” with a

i.'l'hmtll:m agrecment or arbitral award arising out of &
@ I-:galrd::innﬂdp whether contractual or not, which is
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foreign state).

Socata has shown that the Agreement satisfles the criteria set
forth in Section 202, In the Agreement, New Avex agrees to
purchase new aircraft "exclusively from Socata or its Parent,”
Secata, 5.A., a French corporation. The Agrecment specifically
provides that Socata, 5.A., as well as Socata, reserve the

right to modily or cease manufacturing, selling, or supporting
any models of its aircraft, The Agreement also provides that

all orders "lor the purchase of Aireraft from Secata or its

Parent” are to be accomplished through the execution of an 0

Aircraft Purchase Agreement, which the Agreement defines as
ﬂi:m.ndnrdpurch.ﬁtigr::mmhlthdtduEﬂﬂbitE-!.Ew :Q~

"TB Aircraft” (the "TB Aircraft Purchase Agreement"}, and

Exhibit E-2, for "TBM Aircraft” (the "TBM Aircraft Purchase .
Agreement"), both of which the Agreement expressly %
incorporates. The TBM Aircraft Purchase Agreement Pﬂ!ﬂ-ﬂ

that "[t]he Aircraft shall be delivered F.ACF. I“}'-I.Wi]'

factory] Seller's [i.e., Socata 5.A '] facility in Tarbes,

France. Title to and risk of loss for Aireraft shall %

Buyer upon delivery thereof to Buyer at Seller's

Tarbes, France.” Similarly, the TB Aircraft greement
provides that "Title to the Aircraft shall Buyer at
Seller’s facility.” In sum, the parties t the

aircraft would be sold by Socata parent company
and that the aireraft would be dels to Mew Avex in France
at Socata 5.A.'s factory, with g risk of loss passing

to Mew Avex at delivery i

Mew Avex arpues that ding the terms of the

Agreement, in ne actual dr;-.l{ngl with Socata,
5.A. [t assers 28 delimr}' af and inspects the
aircraft in the s and makes payment to Sccata

rather . 5.A. It also asserts that it hills all
%mﬂ-mhmﬂwr:hﬂﬂmn.s.ﬁ.
% orth in 9 L.5.C. ® 202, however, is whether the
E relationship "envisages” performance abroad, mot
performance actually ocours abroad. Furthermaore, none
uct described by New Avex has altered the

@p‘ntﬁwmﬁﬂu Agreement relating to Socata, 5.A, such as

MNew Avex's agreement to purchase drmf:untjr&um.ﬁnﬂnut
Socata, 5.A., and Socata 5.A.'s reservation of the right to

_modify or cease sclling any models of its aircraft.
New Avex alse argues that Socata walved its right to remove
the action from state court when it executed the Agreement
because the forum selection clauses in the TB Aircraft
Purchase Agreement and in the TEM Aircraft Purchase Agreement
provide that the "Superior [sic] Court of the State of New
Yark shall be the exclusive venue and proper forum." This
forum selection clause does not apply, however, to the terms
of the Agreement, nor does New Avex ever sugpest that it docs.
Az gquoted sbove, the Agreement itsell provides that "[tfhe
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place of venue shall be the Federal Courts in New York, New

York."

As to the lssue of whether Socata removed the action "before

the trial," New Avex argues that the Supreme Court hearing

held on its petition to stay on July 29, 2002, constituted the

“trial” for purposes of 9 U.5.C. " 205 or at least the

beginning of that trial.

In La Farge Coppee v. Venezolana De Cementos, S.A.C.A., CA,

31 F.3d 70, 72-73 (2d Cir. 1994), the Second Circuit held that

it had no appellate jurisdiction over the remand order at Q
issue, but stated thar even if it had such jurisdicrion, it

"would agree with the District Court that the case was Q‘
improperly removed because it was not removed ‘before the O

trial.' Though the proceedings in the State Court were brief,
thtgruuhﬂhmtdjtﬂiﬂdnnnlﬂmmﬂrﬂrulﬂudmn .

that the plaintiffs tendered for decision,” Id. at 72 O

{emphasis supplied). In Pan Atlantic Group, Inc. v. Rep
Insurance Co., 878 F. Supp. 630, 638-43 (5.D.N.Y. 1
Caourt remanded an action where the state court
ruled on the bulk of the substantive issees in the
Pan Atlantic, the word “trial" was construed

"resolution of actively litigated nhhnﬁv@u. Ied. at

B,
Unlike in La Farge and Pan Atlan
isswes in the instant case werne

issues of fact before the
Supreme Court as to td cumpllnd with the condition
Prtmdmtml.rh nrd\in'rhuhgremmt.cﬂj‘

m:kztntn:m:rjrdemtmﬂm'mﬁu

s, however, that "[iJf triable issues of fact are
shall be tried forthwith and the court shall make
determination thereon,” The Supreme Court never
the isswe of whether material triable ismues of fact
, bet alane conducted a trial to resolve such issues,
@ MNew Avex argues that Socata has sought a "second bite at the
apple” by removing the action to federal court, It is
ceruinly wasteful of judicial resources and 2 burden and
expense for litigants to present the same issues to two
different courts,
Socata, however, did not wait to remove the action une] it
had received an unfavorable ruling. Socata removed the action
hﬂfmmyd&dnhnhdbﬁmrmdﬂﬂl, wﬂtlugunt}lthehlt
day permitted for removal under 28 11.5.C. " 1441, that is, 30
days after it had been served with New Avex's state court
petithon to stay arbitration. Furthermore, it had asked the
state court for an expedited decision approximately two and a
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hall weeks earlier, explaining to the court that AAA had begun
thcprnn:ad'ulechgirhimtun. In these crcumstances,
Socata's removal en August 15, 2002 is more appropriately
viewed as an action to preserve its rights to remove its casc

to federal court and not an action taken to achieve an unfair
tactical advantage in the face of an adverse ruling on the
merits,

1. The Arbitrability of Secara's Counterclaims

arbitration of s counterdaims should be vacared becasse the

Agreement provides that "[a|ny dispute, controversy or claim

arising under or related to this agreement . . . shall be s 5
referred to arbitration, " Socata contends that this broad

language binds the parties to arbitrate questions of O
arbitrability. This broadly worded arbitration clause is,
under the applicable law, compelling evidence of an
1o refer the question of arbitrability to the arbitrato
"When deciding whether the partles agreed 1o
certain matter (Including arbitrability},

. should apply ordinary state-law principles
formation of contracts.” First Options '

Socata argues that the temparary restraining order staying the Q~

whether "clear and i evidence" exists, a court
applies standard sta ples of contract
interpretation, v. Cedant Corp., 293 F.3d 563, 566
(2d Cir, 2002 he issue of arbitrability may only be
referred tor if "there is ‘dear and
) nee from the arbitration agreement, as
the relevant state law | that the parties intemnded
an of arbitrability shall be decided by the
é‘ﬁnr (quoting Paincwebber v, Bybyk, 81 F.3d 1193,
8-99 (2d Cir. 1996) (emphasis omited)).(2) Under New York
$ law, which governs the Agreement, "[wlhere the contract is
N\ =

unambiguous, courts must effectuate its plain
Seabury Const. Corp. v. Jeffrey Chain Corp., 289 F.3d 63, 68

{2d Cir, 2002}. "It is the primary rule of construstian af
contracts that when the terms of a written contract are dear
and unambiguous, the intent of the parties must be found
within the four corners of the contract, giving a practical
interpretation to the language employed and the parties’
reasanable expectations.” Marshall v. Marshall, 695 N.Y.5.2d
595, 596 (2d. Dept. 1999) (citaticns omitted). See also Bybyk,
81 F3dat1199.

The broadly worded, inclusive terms of the arhitration

provision al the Apreement constitute -_mtmhigumu evidenes
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that the parties clearly and unmistakably intended to
arbitrate questions of arbitrability, In Katz v, Feinberg, 290
F.3d 95 (2d Cir. 2002), the Second Circuit held that *a single
agreement containfing] both a broadly worded arbizration
clause and ;sp:dﬂ:-;lumu:lghlnglnu‘uindn:iﬁmtn

an independent accountant . . . creates an ambiguity”
requiring it to assign the question of arbitrability, at least

as to the "specific clause,” to the district court, Id, at 97,
There is no such ambiguity in the arbitration provision of the

Agreement. Rather, it provides that "[a]ny dispute, O
controversy of claim arising under or related to this

agrecment” shall be subject to arbitration. (Emphasis Q~
supplicd). O

York law, which, Mew Avex asserts, rescrves issues of

arbitrability for the courts, the arbitrability of Socata's O
counterclaims should be determined by the courts, [t dlg&

Valt Info, Sdence v. Board of Trustees af Leland Stanf
Junior Univ., 489 LLS. 468, 476-77 (1989), for th
that the FAA does not preempt a choice -of-law
calling for the application of state law to &
procedural arbitrability.

Valt, however, reaffirmed that the F
place arbitration agreements "upon

New Avex argues that because the Agreement s gcuw:mtd by Mew E R

tion

"requires courts to enforce

terma, " 1d.

it cited Violt, and found that a New
vision does not prevent the arbitration
v. Bybyk, 81 F.3d at 1200, The
Bybyk included the provision that "any
ies . . . concerning the construction,
or breach of this or any other agreement . . .
termined by arbitration. " Id. at 1199 (emphasis

ed). The Second Circuit stated that "a choice-of-law
ision, when accompanied by an arbitration provision such
in the [agreement before the court] "encompass]es]

substantive principles that New York courts would apply, but
not . . . special rules limiting the autharity of the
arbitrators.™ Id. at 1200 {quoting Mastrobuono v. Shearson
Lehman Hutton, 514 LLS, 52, 64 (1995)) (cmphasis amitted). In
light of the Second Circuit's holding in Bybyk, and its more
recent articulation of the standard for analyzing these issues
in Bell and Katz, New Avex's argument that New York law
requires that a court determine the arbitrability of Socata's
counterclaims cannot succeed.
Finally, New Avex argucs that under the terms of the
arbitration provision in the Agrecment, which provide that no
dispute may be referred to arbitration until the parties have
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engaged in three months of good fith negotiations to resalve
that dispute, the dispute at issue in the instant action

cannot be referred to arbitration for three months. New Avex
objects that "[sjuch a result is absurd." Leaving aside the

fact that more than two months have already passed since
Su-mumtdiUInnvu'ingﬂ:b:mmt,byHnuhj:ﬂim Mew
Avex asks this Court to resolve an issue of procedural
arhitrability, which, for the reasons stated above, is

properly reserved for arbitration.

Conclusion

For the reasons stated, defendant's motion is granted and
plaintif’s motion to remand i denied. The temporary
restraining order entered by the Supreme Court of the State

MNew York, Enu.nhr of New York, on July 17, 2002, is nmt@

The Clerk of Court shall enter judgment for defendant

close the case.

| Defendant states that because of error, the
Notice of Remaval erraneously refers $o 9 U.S.C. * 203 rather
than the intended 9 LL.5.C, °

2 In discussing i law of contracts, the Bell

court described Conngesi standard for determining whether
parties agreed to trability. Bell, 293 F.3d at

EE'J' As Bybyk » In applying a state's law of contract,
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