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OPINION:
MEMORANDUM & ORDER
MICHAEL H. DOLINGER UNITED STATES MAGISTRATE JUDGE:

This consolidated lawsuit is a byproduet of a merger agreement, executed it f{f_: "-ff'lr'"?
In 4 \
[*2] May 1995, under which an entity known as American Medical .// _.I
Electromics, Gtie s A
Inc, ("AME") merged with a corporation known as Othello Acquinng . e
Corporation. O il adin, K

The resulting corporation 15 Orthofix, Inc., which, like Othello, 15
subsidiary of Ortholix International, Inc. The petitioners/ plang
are

former shareholders of AME who claim that they and thei

sharcholders
were shortchanged in the determinarion of mm@a to which they

say
they are entitled under the merger agreement., A

--u--u----------Fnumme.-}-----O vvvvvv

nl Because we are fu-l:umn.g on J*Sgtu vacate an arbitration award, we
will refer to the parties as and respondents, respectively.

................. Enj ﬂ[gg.........'...--.-'
The current la ﬁumpm two separate proceedings commenced by the

AME sharehal now consolidated in this court. One, filed in Colorado
state court removed to federal court and finally transferred here,
15 a

L 4

it against the Orthofix entities and a number of individual
fficials who are said to have been responsible for failing to

pa
& AME shareholders the full amounts to which they claim
itlement. The

second, and related, proceeding, which was filed in this district, involves
an
application by the same AME shareholders to vacate an arbitration award

entered
consensually by an arbitrator to implement the decision previously reached

the individual defendants concerning the amount of money that the AME
shareholders were entitled to under the merger agreement. n
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n2 The motion is styled as an application 1o intervene (presumably in the
arbitration process) and to vacate the award. At the same time, petitioners
sought a transfer to the District of Colorado, a request that was overtaken

the Colorado court’s transfer of the plenary suir to this district.

................. End FOOIDOes- « = = ==« = ==« === 0

After the Colorado case was transferred here, petitioners sought and
granted a consolidation of the two proceedings. In so ruling, the Digin
Court

also determined that the motion to vacate should be dealt wi:@fm
considering the plenary suit from Colorado. (Order d:[ 2000 at

[*4]
2.3). Although the parties had briefed the vacarur %:\ mid-1999, at
the

time that consolidation was being considered oners advised the

Distriet Court that they wished to take so ified discovery and that
respondents were resisting that expressed purportedly on the basis
discovery was not normally permitted in fud of a motion to vacate an
arbitral

award. (See May 11, 2000 Tr. Q‘ 3).

Based on argument
District Court specifi
limuted to 1
resolution of all
19-20, 25; June<,

me to
supervi

conference conducted on May 11, 2000, the
petitioners should serve their dmnvcry
raised by the mouon to vacare-and that the
ry disputes would awan that service. (See id. at
Order at 2-3). The court then referred the case wo

pretrial proceedings. (June 7, 2000 Order at 3).

vs resultng from a lack of notice to the parties or 1o me of

&ﬁn Court’s disposition, we directed that petitioners serve their
very

demands and that the parties confer about them and then present any
remaining

disputes to the cournt for resolution. (Amended Order dated Sepr. 7, 2000).
These

steps have [*5] now been taken, and we learn that petitioners have sought
broad discovery, including interrogatory answers, document production and
depositions, and thar respondents resist any discovery. (See Motion to
Compel at

Exs. A, B). The matter having now been fully briefed in the form of
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cross-motions to compel and for a protective order, we grant both motions
mn
part.

A. The Factual Background

The record before us is fairly extensive, encompassing all of the papers
previously filed in connection with the motion to vacate, as well as

several
other motions made and decided in both proceedings prior to the dds:cwer_v

imbroglio. Together with the discovery motion papers, they reflect that Q~
many of
the events at issue and pertinent to our decision are not in mﬂ.mn

dispute s{
The merger agreement, which was approved by the shm.-hn@ AME,

that those shareholders would have the option to con HM.E shares
oo a

connngent contractual night 1o receive so-called and Bonus
payments

that, depending upon the performance of O , Inc. during the years
1995

through 1997, could total as much “L@@m“ plus interest. (Merger

Agreement @@ 2.06, 6.18). n3 [*6] the merger agreement, the
determination k

of the amounts payable pmu@g e contractually specified formulae
(id., @@

2.06(b) - {f)) was en o-called Review Committee composed, at

initially, of four m@ﬂs specified in the merger agreement. (Id., @
6.18(b)).

.......... % | % » 1w £ . TIPSR

n‘f the merger agreement is found, inter alia, as Exhibit 1 10
ts' opposition to the motion to vacate (“Resps” Oppos. 10

rrmm A m e oBL POOTOOLE s = = = = = === ===

The agreement provided that the decision of the Review Commuttee would be
final and binding on the AME shareholders. (Id., @ 6.18(c)). It further
stated
that if the Review Committee was unable to agree, by majority decision, on
the
correct payout, the marter could be submirted by the Commirtee 1o binding
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arbitration in New York under the auspices of the American Arbitration
Association ("AAA~), and in such a case, the Committee members were
authorized

by the agreement to represent the interests of the AME shareholders ar the
arbitration. (Id., @@ 6.18(d), [*7] (f)).

On December 4, 1998, the Review Committee met and reached a unanimous
decision thar the appropriate payout was § 6 million, (Resps’ Oppos. 1o
Vacatur,
Ex. 4 ar 4-5). As part of its decision, however, the Committee specified, 0
possibly on the advice of counsel for Orthofix, that its payout

determination

would be conditioned on submission to and approval by an ::b1mmr

Ex. 4

at 5). To implement this decision, which was not publicly ann - the
Commuttee and Orthofix arranged to submut the martter t-:a a.rbltra.tu:.
apparently with the request thar she approve their ) ]mn:

resolution

of the matter-that is, an adoption of the {:ilr:uhtinn; I:ljr the
‘

Communtee. (Id., Exs. 5, 6). Their joint arbitral ons (id., Exs. 5,
%

resulted 1n a "Consent Award" by the arbe adopting, 1n its entirety,
the

jointly proposed "settlement

" (1d, (19

By the tme thar this award , the AME shareholders had learned

of

the decision of the Rew: @.mittee and had filed suit in Colorado against
the

Commuttee’s membe against Orthofix, n4 In that suit, they asserted a

vaniety of claims mg ones for breach of fiduciary [*8] duty and
breach

of contract. ¢ arbitral award was announced, the defendants in that
SUIL

erted the award as a complete defense 1o some or all of
ims. | he shareholders then filed their motion in this coun

n4 A copy of the First Amended Complaint in the plenary lawsuir is
annexed as
Exhibit A to petitioners’ reply papers in support of their vacatur motion.

----------------- End Footnotes- - - - «-«--------
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Fallowing the transfer of the Colorado case to this district, the
Distriet
Court dented a motion by defendant Orthofix International to dismiss for
lack of
service and granted petitioner’s motion to consolidate. (See Orders dared
Feb.
29, 2000 and June 7, 200C). As for the nascent dispute berween the parmies
concerning the propriety of discovery in aid of the motion to vacate the
arbitral award, the court directed petitioners to serve their discovery
requests, and postponed any determination as to the propriety of those
requests
until they had been formulared and served. (See June 7, 2000 Order ["@

2.3), § A
As noted, petitioners served interrogatories, document n:q@

deposition notices. (See Motion to Compel at Exs. A, B). k, inter
alia,

extensive disclosure of information concerning the making process
of

the Review Commuttee; all communications b e members of that

Commuttee

and all other individuals affiliated with including that

company's
attorneys; all dara pertinent to the @a: of the decision as to the

proper
payout; and all contacts with Lrator.

In response, the respon @b;med to all of the requests on a variety
of

grounds. Their Em@bﬁ:iun was that the information sought was
irrelevant

to the vacatur E%ﬁ because discovery on such a motion is improper,

except

perhaps showing of arbitral misconduct. Respondents also
obj

the mquiriés as overbroad in any event, because all or virtually all of

!
éu] allegations implicated by the vacatur motion involved facts that

not in real dispute, and that the only arguably pertinent documents—those
submitted to the arbitrator-had already been made available 1o petinoners
as

exhibits to respondents” papers opposing the motion [*10] to vacate, In
addition, respondents objected to the interrogatories as being in violation
of

Civil Rule 33.3(2) & (b), and challenged as well the use of assertedly
improper

definitions and instructions in the Rule 33 and 34 requests. They also ook

United States
Page 6 of 17



exception to the notice 1o depose the Chief Executive Officer of Orthofix.

Finally, they asserted that some of the requested documents were subject to
the

arturn.q'-dmn[ privilege or work-product immunity, although they failed 1o
documents were assertedly protected in this manner. (See

Mouon

1o Compel, Ex. B).

ANALYSIS
A. The Scope of Our Task O

Before addressing the merits of the discovery motions, we take nme@
argument pressed by petitioners to the effect that the District Cou
already determined the propriety of such discovery at its May
hearing
and th:t the :ml}r task before us is 1o assess the :deq Qndenu

compliance with petitioners’ requests. This assertion ap o take two
forms é

In their more ambitious version, petitioners su the District
Court has

already blessed, in advance, the full extent :@: discovery campaign,
and

th:t the only question now before [ntgn court 15 whether respondents

fullymmplmd (See, e.g., Oct. 23
‘ui'eﬂnnc, Esq., at 2) ("the o

er to the Court from Patrick

now before your Honor is Defendants’

compliance, vel non, wi requests already authorized by the
Clz:lr:ﬂ'\red by Flaigt The more cautious vanant of petitioners’

is that 'I.';I!' Di urt has already held that they are entitled 1o &t
]:;“me di - and that therefore the respondents’ repeated assertion that

warranted here has already been rejected. (See, e.g., Motion

@:p&l at PP4-5, 7).

Neither argument is sustainable. Plainly, the District Court did not
endorse
discovery requests that had not yet been articulated. Indeed, petitioners’
assumption to the contrary is pure wishful thinking. More fundamentally,
however, the transcript of the May 11 hearing reflects that the District
Court
made no ruling ar all concerning the propriety of discovery. Rather, it
simply
concluded—quite reasonably—that the justfication for any discovery
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request

should not be determined in the abstract, and that petitioners'
specification of

what they were secking would greatly facilitate [*12] the court's
assessment of

what discovery, if any, was proper. We therefore turn to that question.

B. Applicable Standards

We start by noting that discovery in a post-arbitration judicial

proceeding N

to confirm or vacate is governed by the Federal Rules of Civil Prﬂcedb
bur 15

available only in limited circumstances, where relevant and neces tQ

the %
determination of an issue raised by such an application. 5::

V.
Chrysler Corp., 929 F.2d 891, §98-99 (2d Cir. 1991); §
Cook

Industries, 495 F.2d 1260, 1264-65 (2d Car, 1973);
Players' Assn'n v. Bettman, 1994 U.5. Dist.

:m—mh1p Co. v.

Hockey League
0, 1994 WL 38130, at

=3 7

(S.D.N.Y. Feb. 4, 1994) (citing cases); Po %a- v. Shelgem Lid., 1993 =
us. '
Dist. LEXIS 8862, 1993 WL 248804, 4 *91-2 (S.D.N.Y. June 30, 1993); LAM. e
Nat'l Pension Fund Benefit Plan ied Corp,, 97 FRD. 34, 36 (DD.C. \EI\ ')
1983). See also Andros Comp mima, S.A. v. Mare Bich & Co., A.G,, ]Jl'-|: -
579 | e
F.2d 691, 702 (2d Cir. 1 The need for the court to control the 21
process

rests principally on remise that arbitration is intended 1o be a

relatively prom *13] inexpensive procedure. See, e.g., Lyeth, 929

F.2d

at §98 {quu:i%p:rial Ethiopian Government v. Baruch-Foster Corp., 535

F.2d
334, 3 &h. 1974)); National Hockel League Players’ Ass’s, 1994 WL
3813 4
a unt v. Mobil Oil Corp., 654 F. Supp. 1487, 149596 (S.D.N.Y. 1987).

erally Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 LS.
1, 22,
74 L. Ed. 2d 765, 103 5. Cr. 927 (1983); Legion Ins. Co. v. Insurance Gen'l
Agency, Inc., 822 F.2d 541, 543 (5th Cir. 1987). Moreover, in view of the
narrowness of the grounds on which an arbitral award may be challenged, the
need
for discovery is typically not nearly as acute as in other cvil lawsuits.
See,
e.g., id. at 542-43. Necessarily, then, the liberality that normally
attends
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discovery in civil litigation is not appropriate in this context. In
addition,

any inquiry that is targeted at the arbitrator is particularly suspect,
since

the arbitrator’s coerced involvement in post-award lingation will
inevitably

intrude upon the arbitrator’s quasi-judicial function and discourage
qualified

individuals [*14] from offering their services as arbitrators. Eg.,

National (;9
Hockey League Players' Ass'n, 1994 WL 38130, at *2, 7; Temporary Ccmqf;
ﬂli?ﬂtigatiun v. French, 68 A.D.2d 681, 69091, 418 N.Y 5.2d 774, 779

E;;g::l Cf. Austern v. Chicago Bd. of Options Exchange, 898 F ;886
{g:.], cert. denied, 498 1J.5. 850, 112 L, Ed. 2d 107, 111 E)Q\

(1990).
__________________ e

n5 We note that respondents appear 1o 1 that the arbitration i
question was an international arbitrac use the Orthofix enuity that
was a

i
party to it is incorporated under @nf the Netherlands Antilles.
{Resps.
Protective Order Memo art ernng to "international commercial
arbitration
awards"). Their implics
arbitration

int may be that, if so charactenzed, the

and subsequent to vacate would be governed by the Convention on the
Recognition reement of Foreign Arbitral Awards, 21 US.T. 2517, 330
U.N.T.S. 38; sated at 9 US.C. @ 201, and not by the Federal

Arbitratign\, |

Act, SN, @ 1 et seq., and thus the availability of discovery might be

still

icted. Since respondents only hint at an analysis of this point,
than providing one, we see no basis o explore it in depth, although

have the greatest doubt, in the circumstances of the merger transaction,
that

the arbitration in question can properly be excluded from the ambit of the
FAA

merely because one of the Orthofix entities was nominally a foreign
corporation.

In any event, the application of the Convention would almost certanly not
alter

the rules applied to this proceeding, which i1s being conducted in the state
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t;]fu-l:h the award was made. See, e.g., Yusuf Ahmed Alghanim & Sons v. Toys
I:EDL.U:..!’E F.3d 15, 20-23 (2d Cir. 1997), cert. denied, 522 US. 1111, 140 Ll
L.ZdEfEI?', 118 5. Cr. 1042 (1998) (if proceeding is in state where arbicral

1::11 made, Convention permits application of domestic law).

----------------- End Footnotes- - <= = -===cscecas 0
_['15] Q‘

In judging discovery requests in this context, the court must weigh

asserted need for hitherto undisclosed information and assess of
granting such discovery on the arbitral process. The i mqmr}r i u.t'd}
Pnu:m;:l one, and is u:l:ﬁﬂrrl}r lr.r_'].?l.'d to the s 0 us i ¥

the

disclosure. See, e.g., Sanko 5.5. Co., 495 Fid a au-::-n:.! Hockey

League
Ph}':rs' Ass'n, 1994 WL 38310, ar *2-7.

party c.h:lllen.gmg the award and the degree 1o w Equ implicare
factual qu.:muns that cannot be reliably ruu}v:«d some further

r.mssm:: the law in seemingly

In this respect, we note thar respo
irEd absent “clear evidence of

contending that no discovery is

* (Defts’ Memo at 11 (quot dros Compania, 579 F.2d ar 703). As is
evident

both from Andros an subsequent court decisions that have interpreted
the

cited phrase, tha applies only to discovery inquiries directed at

the

arbitrator m%' when the goal is to impugn the validity of the

id. ar 702 (acknowledging applicability of federal civil
bitral [*16] discovery, but observing that "in the special context

t are in effect post hoc efforts to induce arbitrators to undermine the
finality of their own awards, . . . any questioning of the arbitrators

should be

handled pursuant to judicial supervision and limited to situations where
clear

evidence of impropriety has been presented”). Accord, e.g., National Hockey
League Players” Ass'n, 1994 WL 38310, at *7; Sidarma Societa Italiana
Armamenta,

SPA, Venice v. Holt Marine Inds., Inc., 515 F. Supp. 1302, 1309 (S.D.N.Y.
1981),

United States
Page 10 of 17



aff'd 681 F.2d 802 (2d Cir. 1981). See also Lyeth, 929 F.2d at 899.

C. Discovery Rulings

To assess peutioners’ demands, we start by summarizing the arguments
that
they press in support of their motion to vacate and the responses of their
opponents. First, peutioners assert that the Review Commuttee’s decision
to
seck arbitration violated the terms of the merger agreement, which Q

authorized

arbitration only if the Review Committes was unable to reach a2 majo Q‘
decision

on the amount of the payouts. Since the decision of the Committ 16 the
amount of the payouts was unanimous, p-:t:t:uﬂ:rs ["l?] cont the
award

is invalid because the merger agreement does not reflect X 1o
arbitrate under the circumstances presented here. (Mouog t&\Vacare ar

8-9). %

Second, petmtioners argue that the Commuttee rs could not represent
them
because of conflicts of interest. Specificall ; contend that the
members

were conflicted because they were all gither current or former officials
and

directors of Othofix, which st profit by minimizing the amount of the
payouts to the AME s ".['hq.r also assert that the independence of
the

Commuttee members mpromised by their rehance on the advice of
attorneys

who were alread g as trial counsel to Orthofix in connection with
the

AME shareh " pending lawsuit. In addition, petitioners contend that

the

of the Committee members violated the terms of the merger
which required that two of the members come from AME and not

ofix. (Id. at 9-11).

Third, petitioners contend that the award should be invalidated under 9
US.C. @@ 10{a)(1) and (3) as having been procured by "corruption, fraud or
undue means® or as having involved "misbehavior" that was [*18]

prejudicial to

a "party” to the arbitration. In effect, they argue thar the arbitral

process

and award were a sham in that they were intended to shield the Commurtee
members’ prior decision on the payouts from independent scrutiny, (Id. at
11-12).
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In pressing this contention, petitioners argue that the decision on the
payout amounts was made before seeking a consented-to arbitral award and
that
the decision was unanimous, thus precluding any basis for an arbitration.
They
further note that the arbitral decision was explicatly based on the prior
agreement of the Commuittee and Orthofix as to its terms, which simply
embodied
the Commuttee’s decision. In support of this "party misconduct” argument, 0
they
note that the decision by the Commurtee and the resort to arbitranion
to be
kept secret until an award had been obtained, and thar the affected

shareholders were thus not only not participants in the arbit
= B

the dark as to its commencement. (Id.). A\

Fourth, petitioners argue that the award should be \’%d under 9 US.C.
ﬂiﬂ{a}{ﬂl} because the arbitrator so exceeded her hat she could not
"a:d:fffmm award. The specific [*19] er arbitrator that

petitioners
wdentify 15 her fatlure to pay heed t @mit:tinu in the merger
agreement on \&

ce

to seek arbitration. As noted,

say that such resont w only if the Committee members were

the authonty of the Review
petitioners @
“

unable to

reach a majority on the payout, whereas they reached a unanimous
agreement. Petini er argue that the arbitrator exceeded her

powers

because the i%ﬂld&ﬁ were effectively unrepresented at the arbitration,
and A

vet th tor issued a decision purporting to determine their economic
righ terests. (Id. ar 12-13).

&n from these arguments for vacatur, petitioners appear to argue, in

alternative and on the basis of some of the same grounds, that even if not
vacated, the arbital award should be deemed not to bind them. Thus, they
assert

thar they were not parties to the arbitration, and that the award therefore
cannot preclude them from asserting their right to a larger payour, since
an

arbitrator’s decision cannot bind non-parties. (Id. at 13-14). They further
argue, cinng section 28(5)(e) of the Restatement (Second) of Judgments,
thar
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the award cannot bind [*20] them because the issue of the payouts was not
*fully and fairly litigared™ since the decision was based solely on a ™
settlement” contrived” by respondents and not disclosed to the shareholders
until after issuance of the award. Finally, they contend that the award is
not

binding because the arbitration was by a single arbitrator rather than the
three arbitrators contemplated by the merger agreement. (Motion to Vacate
at

14-15).

In answering these arguments, respondents do not dispute the specific O
factual
contentions of the petitioners. Rather, they principally rely on the tﬂ@
of
the merger agreement, and assert that their actions complied wi
terms in
all material respects. In further support of their g-ns&tiun& ffer
the
pertinent contractual documents; the minutes of the ber 4, 1998

*

meeting of
the Review Committee, at which it reached hs% decision; the
submission 1o

the AAA of the consented-to request for itral award embodying a

specific

result; all other documents submutt @ﬂ arbitrator; the arbitrator’s
award;

and all pertinent cumspundeu@ the shareholders’ counsel.

In hight of the parties’ of the issues on the motion to [*21]
vacate, we conclude t lirtle of the discovery sought by petitioners
13
justified, As noved, seek a broad array of discovery, encompassing not
o
the informa provided in documentary form, but all materials and

n pertinent to the Review Commuittee's pavout decision

of these requests, on their discovery motion the petitioners offer

lons as to why they require any of the sought-afrer discovery in

order
ta support their application to vacate the arbitral award.

In the absence of any effort by petitioners to justify any of their
discovery
requests, we have chosen not to deny their application out of hand, and
instead
have reviewed the various requests 1o determine whether a need for any of
them
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15 so self-evident as to justify hononng it. In view of the nature of the
issues presented on the motion to vacate-as distinguished from
petitioners’
plenary suit against the respondents—we see no basis for far-ranging

ry.
The events at issue are documented by the materials previously provided by
both
sides 1 connection with prior motion practice, [*22] and the questions
posed

by the motion to vacate are virtually all purely legal in nature since they O
rest
upon a bedrock of undisputed facts. Q‘

There are two areas, however, in which we discern at least some
cloudiness
that may impact on a resolution of the vacatur motion. The ncerns

L 4

the

circumstances in which the Review Committee membe ﬁu in their
decision

the requirement that the payout figures be app @ arbitrator. As

noted,

the merger agreement could be read as authgriNog arbitration only if the
Committee could not reach a majority deetsida, and it is unclear whether
the

inclusion of the arbitration provisi @: December 4 decision was
preceded

by an inability on the pant ﬂf% mmittee members to reach a decision on
the

payourt figures or was m:j le to some other factor. né

né We su views as to whether either of these scenarios would

*
the vacatur motion. Our only point 15 that the context in

mmittee’s decision on this matter was made is not revealed by the
entation provided thus far and may be pertinent to petitioners’

ITI'II.‘I the arbitration was invalid ab initic because the oaly authorty for

It was

the merger agreement, which arguably authorized such a process only on a
precondition that may not have existed.

----------------- End Footnofes- < - == ccccccaca.

[*23]
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The second area concerns whether the arbitrator was given any reason 1o
tﬂ:ﬂ.ﬂ"l.' T_hﬂ.f. Eh.l: was luthuri.z.:d Lo d:ll:l .'I.I:k}"l'ju'.ng ﬂtl].l:l' thl'l:l i.FPI‘D"i'E' ﬂlf "
settlement” berween the Commirtee members and Orthofix. Respondents

represent
that all documents provided to the arbitrator have been produced in this
proceeding, apparently as exhibits to the motion papers, but we are unclear
as
to whether there were any other forms of communication with the arbitrator
or
the AAA from the time of the original submissions to the issuance of her ('9
award.
Indeed, exhibits 6 and 7 of respondents’ opposition to the vacatur motigg
indicate that a conference call was held with the AAA to clanfy what @
arbitrator was expected 1o do. The substance of such discussions sh
disclosed. Although the record appears fairly clear on the pomn
Committee and the company were seeking, as petitioners
routine é@
approval by the arbitrator of an uncontested Commu ion, any
lingering
question on that point can and should be reml%

ible discovery at

The foregoing areas define the limits of p

present.

Thus, petitioners may obtain (1) any deg:d documents that reflect
the

Committee’s [*24] consideration er and why to require arbitration
despite its unanimous adoptio a‘payout result, and (2) a list of the
individuals present at any s cussions. They may also depose the
Commuttee

members and others pavy\to the discussion of that i1ssue, with the
depositions

o be limited to a7

..........&..Fm[nmﬂ ................

$ ’
JtiBners may not inguire at this time into the rationale for the

To ensure the prompt completion of these steps, respondents are 1o advise
the
plaintiffs as to whether there are any documents that correspond to our
description and are to provide petitioners with those documents within one

week.
If any are deemed privileged, respondents are to provide a privilege log at
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the
same time. Any privilege issues that cannot be resolved within one week

thereafter are to be presented to the court by a motion for a protective
order

by December 21, 2000. Depositions, if any, are not to exceed two hours in
length, and are to be completed by January 15, 2001.

With regard to any undisclosed [*25] communications with the arbitrator
or
the AAA, respondents are to advise petitioners within one week in writing

. — any and, if so, whether they were wnitten or oral. If
written, the pertinent documents are to be provided at the same time. i

oral,

respondents are to identify who participated in the communica
petitioners may depose them (except for the arbitrator) in x:c@rﬂh
the

foregoing schedule and with the same temporal hnmaum&\

this conclusion, we recognize that in most civi

a@.\.ﬂ. In
presumption is

that discovery may proceed if it targets 1 1on that, judged by a very
liberal standard, 15 relevant to the usu@ case. For reasons noted,
=

In all other respects, petitioners’ motion to compe

thar

is not true in the special cir
award,

and in this case we are un %ﬁum any additional bodies of
mformation

thar are both crucial t resolution of the vacatur motion and not yet

available to the petitibadrs. n8

----------- s%'--l’ﬂummﬁv----v-n—---—--

challenge to an arbirral

ni found it unnecessary 1o address a variety of other grounds
as5e respondents for objecting to petitioners’ discovery requests.

W
@ owever, that for the most pant petitioners’ interrogatones violate
il

Raule 33.3 and were not-as petitioners contend-approved in advance by the

District Court. As for the request by respondents 1o preclude a deposition
of

the Chief Executive Officer of Orthofix, that is denied. If he was a
participant

in the deliberations of the Review Commirtee, his testimony may be raken,
subject to the limitations that we have imposed.

----------------- End Foornotes- - - - - - -« ----=--
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[*26]
CONCLUSION

For the reasons noted, petitioner’s motion to compel is granted only to
the

extent indicated. In all other respects, we grant respondents’ motion for a
protective order.

Dated: New York, New York Q‘

December 4, 2000

MICHAEL H. DOLINGER :é’

UNITED STATES MAGISTRATE JUDGE §
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