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POSTURE: Plaintiffs filed a complaint in atate nst defendants
for breach of jolnt wenturer's fiducilary duty, [raudulen spepresentation and
concealment, negligent misrepresentation and concoalmen %mu& interferancs,
conspiracy, and aiding and abetting. The case was remove deral courc, and one
of the defendants filed a motion to dismiss for lack of X L matter juriediction.

OVERVIEW: Plaintiffe invested in a joint vuntu::l: i a subsidiary, a Romanian
company, and defendant Burcopean Bank for rickNon and Development (EBRD) .
Flaintiffe did so after defendant EBRD agrzz-& t in the proposed company, but
Romanian law required additional sharehoclder fPer the new company was formed,
problems arcse, and the new company became ins . Plaintiffs saued defendant EBRD
and defendant corporation for breach of ja urer‘s fiduciary duty, fraudulent
misrepresentation and concealmsnt, neg srepresencation and concesalment,
tortious interferesnce, conspiracy,. an g and abetting. Defendant EBRD had
abgolute immunity, but waiwed it in th lings with plaintiffs. Defendant EBRD"B
waiver wag linited, and defendant y walved ite immunity with respect to the
resolution of disputes through arbifragion. All of the claima were controlled by the
arbicration clauses in the agres Thus, the court did not have subject matter
jurisdiction over the dispute.

OUTCOME: The motion co di g granted, since the court did not have subject
matter jurisdiction owver l: ims againat one of the defendanta. Rl1l of the claims
were controlled by th4 cien clauses in the agreements.

Civril Procedursa : sdiction : Subject Matter Jurisdictiom @ Jurisdiction Ower
Action
ed that federal courts are courts of limited jurisdiction.

Pleading & Fractice : Defenses, Objections & Demurcers @

immunity are jurisdictional in mature,
civi : Jurisdiction : Subhject Matter Jurisdiction ¢ Jurisdiction Over
the plaintiff‘'s burden to prove subject matter Jjurisdiction.

1 Procedure : Jurisdietien : Subject Matter Jurisdictiem : Jurisdictiom Owver
Action

A rveview of a court's subject matter jurisdiction under Fed. R. Civ, P, 12(b) (1) is
pignificantly different than a review under sither Fed. R. Civ. P. 12Zib] (6] or Fed.
K. Civ. P. S56. In a Fed. R. Civ. P. 12Ib}[1}) motiom, a defendant guestlons the
existence of subject matter jurisdiction in fact, and there is, therefore, no
presumptive truthfulness attached to the plaintiff's allegarions. Accordingly, unlike
a Fed. R. Civ. P. 12(b)(6) motion, consideration of a Fed. R. Civ. P. 12(b) (1]
jurisdiction-type motion need not be limited; conflicting written and oral evidence
may be conpidered and a court may decide for itsel! the factual l1ssues which
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determine jurisdiction.

Intarnaticnal Law : Immunity : Soveraign JTmmuniEy

The International Organizations Immunities Act (IDIA), 22 U.5.C.5. § 286 et seqg..,
created in 1945, seaks to ecodify the iemunicty given to cercain internationsal
organizations. The IOIA is fashioned after the policies used to recognize immunity
of foreign sovereigns.

International Law : Immunity : Sovereign Ismunity

In order to come under the protection of the Intermational Organizations Immunities
Act (IOIA), 22 UrL.&8.C.5. § 286 et seg., an international organization has to be
recognized by the President of the United States through an appropriate executive
order as being entitled to enjoy the privileges, exemptionse, and immunitipes provided
in the IOIA. 22 O.5.C.8. § 2§84.

Intarnational Law : Immunity : Soversdgn Immend by

The United States Court of Appeals for the District of Calu de that the
Internaticnal Organizations Immunities Act, 22 U.5.0.5. § iﬂﬁm .y intenda to
vest internacionsal organicacions with absolute immunity. This ho is based on the

determination that Congress provides a mechanism for the alt
immunity for international organizations: the President re
condition, limit, and even revoke the otherwise absalu
organization. 22 U.5.C.5. § 288.

Internatiopal Law : Immunity : Sovereign Immunity
The "corresponding bensfit" test states th#t@ purposs of the immunities
argan

abion, over time, of
uthority ko madify,
ity of a designated

accorded international organizatcions is to enahb rganizations to fulfill their
functions, applying the same rationmale i 8a, it is likely that most
organizations would be unwilling Eo relingui 1r immanlty without receiving a
corresponding benefit which would Eurther izaticn's goala.

Civil Procedure : Alternative Dispute tion

There I8 a liberal Federal pollcy faw rbitration agreemencs. This is clearly
manifeared in the Federal Arbicraci (FAML), 9 U.B.C.8. § 1 et seg. The goal of
the FAA 1s to guarantes the enfor & of private contractual arrangements.

Civil Procedure : Albtarnstive BResslueion
The first task of a court as compel arbitration of a dispute is to determine

whether the parties agreed bitrate that dispute, by applying the federal
substantive law of arbite . Bpplicable to any arbitration agreament within the

coverage of the Federal ation Act, 8 .S.C.5. § 1 et Beq.

ve Dispute Resolution

The Federal Arbitra Acc, P 0LE,C.8. § 1 et seqg., establishes that, as a matter
of federal law, te concerning the scope of arbitrable issues should be
rasolved in Ea artbitration, whether the problem at hand is the construction of
itself or an allegation of waiver, delay, or & like defense to

arbitrabilic 11 the elaima invalved in action are arbitrable, a court may
dismiss th on instead of stayimg it.

civil + Alternative Dispute Resolution

In 1 Law : Dispute Resclutien : Arbitration & Mediation

tion agresment or arbitral award arising out of a legal relatiomship,
contractual or not., which i considered as commercial falls onder ]
ion and Enforcement of Foreign Arbitral Awards, Jun= 10, 1858, 21 O.8.7T.
T.I1.A.58. No. €987, reprinted following & U.5.C.5. § § 20I-308.

Inpternational Law : Dispute Resolutisn : Arbicration & Mediation

An intermational agresment will be enforced if the following four-part test is
patiafied: Is there an agresment in writing to arbicrate the subject of the diapute?
Does the agresment provide for arbitration in the territory of a signatory of the
convention? Does the agreement arise cut of a legal relatiocnship, whether coatractual
or not, which is considered as cosmercial? Is a party to the agreemant not an
American citizen, or does the commercial relationship hawve some reasonable
relationship with one or more foreign states?
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Civil Procedure : Altermative Dispute Resolution

Federal law requires plecemeal resolution when necessary to give effect to an
arbitration agreement. Under the Federal Arbitration Ret, 9 U.5.C.5- § 1 et sog.,
an arbitration agreement must be enforced notwithatanding the pressnce of other
persons who are partiss to the underiving dispure but Aer te the arbicracion

agreement .

COUNSEL:

[#*i] For BRO TECH CORP., STEFAN BRODIE, DOM BRODIE, PFLAINTIFFS: PAUL R. ROSEN,
SPECTOR, GADOM AMD ROSEN, P.C., PHILA, PA USA. DAVID B. PICKER, SPECTOR OADON &
ROSEN, PHILA, PA USA.

For EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT, DEFENDANT ¢ STEFHEN M. DONWEBER ,
SAUL, EWING, REMICE AND SAUL, PHILA, PA UBA. RALPH I. MILLER, WEIL GOT & MANAGES

LLP, DALLAS, TX USA. SHARAN LESLIE GOOLSBY, WEIL, GOTSHAL & MAMAGES s TR
USh .
For CVWERSEAS PRIVATE INVESTMENT CORPORATION, DEFENDANT: RI INGER, JR.,

QFFICE OF THE U.5. ATTORNEY, PHILA, FA USA. STEFHEN M. "  EWNING, REMICK
AND SAUL, PHILA, PA UEA. *
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S N
dl A((’%

Pregently bafore the Court is Def urocpean Bank for Reconetruction and
Development’s Moticn to Dismiss Plaint Complaint, Plaintiffs’ Response, and the
= ctive parties' additicnal r&pliu he Eollowing reascns, Defendant's motion
will b= granted pursuant teo Bule 1 ] of the Federal Rules of Civil Procedure,
and Plaintiffs’ Complaint agains @ Defendant will be dismissed with prejudice.

I. Factual and Procedural

This case principally out of a [*2] dispute over an investment which

FPlaintiffs made in a Ry ] Dnrpm:i.tinn. but the desper issue relates to the
incernational commu nic fforta to rebuild Eastern Europe following the fall of

communiesm, and the ! an international organization in encouraging the
development of a m@-hﬂ!fﬂ economy in these new sectors. ni

nl Mls%ﬁ have been taken from Plaintiffs' Complain:, unless nobed

otherwise.

*

To ize on unprecedented opportunity occasioned by the openiog of new
marke cern Burope, Plaintiffe, in 1991, initiated discussions through one of
che sidiaries, Purclice n2, with Viromet, S.A. ("Viromeb®). Viromet is a

 Btate-owned joint stock ecompany located in WViectoria, Romania. The

d gicng betwean Purolite and Viromet were geared towards establis an

zation to manufacture ion exchange materials at a complex in Romania. Early on

in the negotiations, it becams olear that Viromsr would not have the mecsgsary cash

required to make its own capital iovestments. In [(*3] an effort to procesd with the

planned organization, the parties, in 1332, sought cutside financial participation,
finding it in the Eurcpean Bank for Beconetruction and Development (“"EBRD").

n2 Purolite International Limited ("Purclite™) is a private limited liability
company formed under the laws of England and Wales, with its principal locaktion in
Wales, United Kingdom, and is ccntrolled by Plaintiffs. Purolite is not a party to
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this action, but its identity ie important to explain the relationships inwolved in
this transaction,

The ESRD was established in 15%0, shortly after the fall of the Berlin Wall. The
goal of the EBRD was "to foster, through the financing of specific investmencs, the
transition toward open market-oriented economiss and to promote private and
eﬂtreprencu:inl iniciacives in the countries of Central and Eastern Europe and the
Commonwealth of Independent States that are committed o and applying the principles
of multiparty democracy, pluralism and market economice.® See Tha EBRD's [+4]
Memorandum in Support of the Notion to Dismiss at 4. Currently, there are 5% member
nations which gupport the EBRD, including the United Scates. In order Lo sffectuate
the EBRD'a multi-national mandate, the membar-nations agreed char the O should be
vegted with immunity in the member nations. @

¥hen approached by Purolite and Viromet, the EBRD agreed to i significant
moniies in the proposed organization, which came to be called Vir 5 the EBRD
inafated on and was granted addiricnal rights by the parties, it neEcEssATy Lo
change the form of the proposed company from a limited liabilic ny Lo a joint
stock ¥. To comply with the technical reguisites of oian law, additional

induesed ta inwest
gdeh was invested by the
gro-Tech, Stephan Brodie
joint stock company Was

ghareholders were needed. It was at this point that Plainti
in the joint venture, An aggregate saumof 5 1.8 million
Plainriffs in ordsr to complete the transaction which add
and Don Brodie to the joint wventure, and the trnnr-
formed in 1%54.

Plaintiffe further allege that all parties k : thl::l.r investments in Romania

were highly speculative, due to the turbulent [*5] of che emerging markee-
economies. With their worst fears being re Bomanis's economic landecape
Faltered, and Virolite was pushed to the lnﬂnlvﬂﬂr:y At this point, Ehe

various parties jostled to protect thei estmunts In 1595, the Plainciffs
attempted to re-finance the venture, t o keep the nrgmizatinn solvent, with
the hope that a further infusion of ¢ woeld enable che company to contbinue in
expectation that econsmic conditians change, The Plaintiffs allege that the
EBRD, with the assistance of the ) Private Investment Corporation [“QPIC®),

the burdensome loana. Due to their refusal
i ite continued to worsen, and Wirclite edged
«7Iln fact, both the EERD and the COPIC initiated
lite in Romania.

ni thwarted their efforts to re-
to re-finance, the condition o
closer to the brink of bank
insolvency procedures again

0l The OPIC im a ration organized under the laws of the United States,
23 an agency of the Un Etates. The OPIC wase called in by the EBRD to finance part
of the transactiom rming WVirolite. The Flaintiffs do not have any direct
contractual relatj with the OPIC, Bince thie motion deals exclusively with chis
Codrt's jurindi@ ver the EBRD, a further explanation of the OPIC's role is not

necessary.

I~&] ‘s
iffs fesl rthat the EERD ig a joint wventurer with them, and that the EBERD
has bre duties of care and loyalty in refusing to re-finance, and in prosecuting
ency action againeat Virolite. The ERED couantere that ite role is that of a
and that their actions are consistent both with the agreements at issce and

egponsibility to protect the money which was invested in the name of
tional stabiliey.

Unable to amicably resclve their differences, the instant action was instituced.
Plaintiffs filed their Complaint in the Court of Common Pleas of Montgomery County,
Pennaylvania, on Apell 6, 2000, On ar about April 26, 2000, the OPIC filed a timely
notice of removal to this Court, pursuant to 28 U.8.C. § 1446(b). This action was
removable pursuant to 28 U.5.0. § 1442 because the OPIC ip an agency of the United
States.

The Plaintiffs’ six count Complaint against the EBRD and the OPIC was based on
several legal theories. Counts I-IV were levied solely againat the EBRD, while Count
V was levied against both the EBRD and the OPIC, and Count VI was levied solely
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against the OPIC. Count I alleged breach of [(*7] joint venturer‘s fiduciacy duty;
Count II alleged fraudulent misrepregsntation and concsslmsnt; Count ITT alleged
nugl ilgur.lt misrepresentation and concealment ; Count IV, tortious interference; Count

ed conapiracy againat the EBRD and the OPIC; and, Count VI slleged aiding and
lhItting solely against tha OPIC,

The EBRD Filed a Motion to Dismiss for lack of subject matter jurisdiction,
pursuasnt to Rule 123(b} (1} of the Federal Rules of Civil Frocedure. nd The Flaintiffs
filed a response, each party filled additicnal replies, and the Court held aral
argument for further explication and discussion of the sundry issues,

nd In addition to the subject matter jurisdiction arguments pogibed by EH-FJ}
the Defendant aleo argued: lack of personal jurisdiction; imprope e
insufficiency of process. Finally, in the event the Complaint was nog ssed, l:hc
EBRD asked that Plaintiffs be required to file a more definite sta Bl:l:luH I
have decided that Plaintiffs’ acticn against the EBRD must smissed under
fmmunicy and arbirvarion grounda, I need nor consider che ntb nte.

[=8] O%

II. Discussion
it is well-established that "federal courts are c %ﬂf limited jurisdicticn.”
28 L. B4, 24 321, 114 5. CE.

Kokkopen v. Guardian Life Ins. Co., 511 U.8. 375,

1673 (1994}, Questions of immunity are juriedi Nl in nature. See F.D.I.C. V.
Mayer, SI0 O.5. 471, 475, 127 L. Ed. 2d 308 CE. 996 [193%#), TIE is che
Plainriffa' burden to prove subject mactber ju ian See Cibbg v. Buck, 307 U.5.

&8, 73, 83 L. BEd. 1111, 59 8. Ct. 725 (1933}); engen v. First Federal Savings &
Loan ASe*n., 549 F.2d &84 (3d Cir. 1377}, ould hn"l.-l}rﬂted'. tog, that a review of
r Rule {121k} (1} }jis significantl

{b] (6] or Rule—S56—In & Rule 12(bj(1

estions the exiptence of subject macter
are, no presumpbive truthfulness attached
tensen, 542 F.2d at §%1. "Accordingly, unlike
af a Rule 12 (b) (1) jurisdiction-type motiocn
nesd not be limited; [*!Il] cog ng written and oral evidence may be considered
and a court may ‘decide for itfe)f She factual issues which determine jurisdiction.'”
Biase v, Kaplan, 852 F. Bu hH, 277 (D.N.J. 15%4) (guoting Williamson v. Tucker,
645 F.2d 404, 413 (5th Ci rt. denied, 454 U.5. 897, 70 L. Bd. 2d 212, 102 85,
Ct. 376, (1981)).

different than a review under either
motion such as the one at bar, Defe
jurisdiction in fact, and there 11@

to the Plaintiffs’ allegaticna. s
2 Rule 12i{h] (&) motcion, considearst

The EBRD forwards roiments aimed at diveating this court of subject matter
jurisdiction in this ter. Firet, the EBERD argues that they have soversign immunity
from this lil:ig: the alternative, the EBRD argues that this case should be
dismissed, and t ar referred to arbitration in accordance with the arbitration
clavses in the :1' AgTresnEnts.

A. Immoni

=_ The eels that they are protected by sovereign immunity, which was given to
them™ ideratien of their particular missicn: to participate in the
establi t of democratic, market-oriented eystems in the former Soviet Union and
relat tern-bloc countries. See The EBRD's Memorandum in Support of the Motion

B at 5. The EBRD was established by a multilateral, multi-national treaty;
the pignatories [*10] are many "Western"” democracies, including the United
. Soec The EERD's Memorandum in Support of the Motion to Dismiss at 5. To allow
th&ERAD to complets their misaion, the signatories agreed to give the EERD 3 certain
level of immanity. Precisely, the EBRD explainse that their immunity arises out of the
"Aoreement Establishing the BEurcpean Bank for Reconstruction and Development® (which
established the EBRD) , the International Organizations Immunities Act [®"IOIA™), and
the Executive COrder which gualified cthe EBRD as an *"internaticnal orgamization" as
that term is recognized under the IOIA; read together, the EBRD believes it has been
granted sovereign immunity. Ses Ths EBRD’s Wemorandum in Support of the Motiom to
Dismias at E.

The IOIA, 22 U.5.C. § § 286 et seqg., created in 1945, scught to codify the

United States
Page 5 of 9



imsunity given to cercain "international organizations. " The 101A was fashioned after
the policies used to recognize immunity of foreign sovereigns. In order to come under
the protection of the IOIA, an international organization had to be recognized the
Pregaident of the United States through an "appropriate Executive Order as being [*11]
entitled to enjoy the privileges, exemptions, and immunities provided in [the IDIA]."
£2 U.5.C. § Z288. The EBRD was vested with this protection by operation of Executive
Crder 13,766. See 56 Fed., Reg. 25,463 § 1 (Jume 18, 1931),

The policiss with regards to foreign sovereigne were codified, in 1976, in the
Foreign Bovereign Immunities Act ("FSIA"), 28 U.5.C. § § 1602, et seq.; the basic
problem is that the amount of immunity given to sovereigne has changed since 1545,
and so the language in the I0IA i, resultingly, uaclear, The changes Ln immunicy foar
foreign scvereigns raises the guesticn as to whether the changes are therefore
incorporaced into the IOIA. An examination of the language at issue s Eo clarify
the problem.

*"The key phrase at issue in this case ia che "same immunity ..
foreign governments.' 22 U.5.C. § Z88ailb)." Ackinson v. Inter-Aps
BHank, 322 U.5. App. D.C. 307, 158 F.3d 1335, 130 (D.C. Cir. X8

5 enjoyed by
an Development
. This langusacge
Congress either
meant to glve "international [*12] organizations® the
immunicty that [oreign nations had in 15945 -- which was
Congress wanted "intérnaticnal organizaticns” to enjoy
that foreign natlons had at any given time; 80, 1£, at
a policy of “"gualified immunity" for foreign na
translate Iinte a commensurate diminution iR
oroganizations.” While sovereigns had abeclute

 to the poinc chac, under the FEIA en
immunity is reviewed under the "restrictiv
immunity, which regquires a case by case
soversign immunity should apply. Ses Atk

The Court of Appeals for the District lumbia held that the I0IA inotended to
vest interpational organizaticne with/8BgNute immunity. See Atkinson, 156 F.3d at
1341, Thia helding was based on r,hi permination that Congress has provided a

be lmmunity -- or,
& level of immoendey
neg, Congress instituced
that same policy would
ity for *international
ity prior to 1945, thia has
1976, a foreign scwversigng'
* of intermational soversign
5 of the facts to determine if
156 F.3d at 1340,

mechanism for the alteration, over e vt immunity for international aerganizations:
"the President [*131] retains aut cy to modify, condicion, limit, and ewven revoke
the ctherwisse absolute immunity ignarted organization." Atkingon, 156 F.3d at
1341 (cicing 32 0.5.C. § 288 opt the reasoning of the D.C. Circuit, and Lind
that the EBRD i{s entitled t Tute immunity under the IOIA, contingent on any
waiver of that immunity . Baving concluded that the EBRD ls entitled to
absolute immunity, I determine if the EBERD has waived this immumity.

B. Waiwver

There are two 188
it must ba determ
the Agreement Es

egarding the possible wailver of immunicy by the EBRD, Firac,
ther the EBRD waived immunity by cperacion of Arcicle 46 of
ing the European Sank for Reconstruction and Developmant [*the
cond, it must be desided whether the exisrenes aof arbitracion
's agresmenta with the Plaintiffs waived immunity, and, if aa, co

1. ALt %6 of the EBRD Agreement.

6 of the EBRD Agreement racites the "position of the Bank with regard to
process . * European Bank for Reconetruction and Development : .l.grm‘l:
hing, May 29, 1930, [*14] 29 T.L.M. 1077, 10598. ns It i8 clear that Arcticle

of the walver. In pertinent part, the lapguage in Article 46 is the exact

language which the court in Arkineson reviewed while disrerning the exesnr of the
waiver for the bank in that case. See Atkimson, 156 F.3d at 1337-38. As in the case
at bar, the plaintiff in Atkinson argued that this waiver was to be read broadly,
while the defendant-bank argued for a more limived interpretation. The Arkinscon
court, following its own precedent, held that the waiver was to be read narrowly, and
applied the "corresponding benefit" test in concluding that the bank did not waive
fmounity from garniehment proceedings brought by the ex-wife of an employes. See
Atkinsom, 15€ F.3d at 1338-3%.
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ns Artiecle 46 reads:

Actions may be brought against the Bank only in a court of competent
jurisdiction in the territory of a country in which the Bank has an office, has
appointed an agent for the purpose of acocepting service or notice of process, or has
issued or guaranteed securities. Mo actions shall, however, be brought by members or
perscns acking for or deriving claims from members. The property and assets of the
Bank shall, wheresocever located and by whomsoever held, be isFune from all forms of
seizure, attachment or execution before the deliwvery of final judgment against the
Bank .

European Bank for Reconstruction and Development : Agreement Establ ishing, May 29,

1990, 29 I.L.N. 1077, 10§48.
[*15] 0

The "corresponding benefit" teat used by the court states tha the purposs
of the immunities accorded international crganizations is to enab arganizations
to fulfill their functions, applying the sams rationale in rever t is likely that

most organizations would be unwilling to relinguish their 1 ty without receiving
a corresponding benefitc which would further the organizatio als," See Atkinson,
156 F.3d at 133F. hAgreeing with the reasoning employed t court, I will adopt

the "corresponding benefit" test. and apply Lt to th\ it bar.

If che EBRD did pnot waive immunicy te soms & it would not be able to
function on a dally basisa. The EBRD "would be unabl&to rchase office egquipment or
supplies on amything other than a cash bas . Buch a restriction would
unreasonably hobble its ability to perform t inary activities of a financial
institution cperating in the commercial ma e.* Atkinson, 156 F.3d ac 1338
[cicing Mendaro v. World Bank, 230 U.5. 333, ¥i7¥ F.2d 610, €18). In order
to attract investors around the world, th mugt provide some port of securicy
to them, [*16] protecting the investor unresscnable and arbltrary action by
the EBRD. If che EBRD could induce cion in any venture, and then act with
impropriety towards the investors wit y repercussions, then it is unlikely that
any commercial establ ishment would interact with them. Instead, it is clear
that che EBRD must walve immonity sofks extent for transactions such as the ons oub
judice. The "corresponding benefif*® ch the EBRD receives from walving immunity is
their ability to function in ¢ rnational, commercial marketplace, I therefore
find that the EBRD does hav rresponding benefit® from the walver of thelr
immunicy, and chat chey ha ived absolute immunity in this case. However, though
the EBRD has waived their te immunity, it may be a limited waiver if there are
controlling arbitration ts.,

2. Arbicracion clalkse
Thare ig a "1ib deral policy favaring arbitration agresments. " Moges H, Cons
Memorial Hospit . roury Comgcruction Corp., 460 U.5. 1, 24, 74 L. BEd. 2d 765,
102 &, EI:, FE? « This is clearly I'H-I]'lif‘!ﬂt!‘d in the Federal .ﬁrh-trltln-n Act, 9§
u.s.c. ("the [*17] FAA®]. The goal of the FAA is to "guarantes the
enforceman vate contractual arrangements. " Micsublshl Motors Corp. V. Saler
Chrysler- 473 . 8. 614, 625, BY L, Bd. 2d 444, 105 §. Ct. 3346, "The Eirsc
tagk of inli:m:l to compel arbitration of a dispute is to determine whather the
reie d eo -.rbzl:rm:e that dispute[.] ... by applying the federal substantive
R ibrability, applicable to any arbitraticn agreement within the coverage of

a matter of federal law, any doubts concerning the scope of arbicrable
should be resolved in favor of arbitration, whether the problem at hand ia the
truction of the contract language ltselfl or an allegation of walver, delay, or

a liku dafense to arbitrability.* Moses H. Cone Mesmordal Heospiral, 480 0.8, at 24-25,
*If all the claims involved in actionm are arbitrable, a court may dismies the action
instead of staying it." Seus v. John Nuveen & Co., 146 F.3d 175, 178 (3d Cir. 1928).

E Mitsubighi, 473 .5, at 628 (citations omitted). *The [Fha] =atablishes

and Enforcament of Foreign 1 [*18] [" ,

m._.:l*unum. 1958, 21 D.5.T. 2517, T.1.A.5. No. 6397, reprinied following §

g.8.C.A. 5 § 201-208 ("the Convention"), was adopted by the United States through ]‘L

the PAA. See Rhione Mediterranee Compagnia v. Lawro, 712 F.2d 50, 52 (3d Cir. 13583).
"An arbitration agresment or arbitral award arieing out of a legal relationship,

. ¢4
u
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whether contractual or pot, which is considered as commercial ... falls undsr the
Convention. " See Rhone Mediterranse Compagnia, 712 F.2d at 53 (gquoting # O.§8.C. §

.I.i'u'tdirltematinna] agreemant will be enforped if the following four-part test is
Batiafied:

l: Is thers an agresmant in writing to arbicrate the subject of the dispute?

2: Dosa the agrsemeant provide for arbitration in the territory of a signatory of tha
convention?

1: Doea the agreement arise out of a legal relatisnship, whether contractual or not,
which is conpidered as commercial?

4: Is a party to the agreement not an American citizen, or does tQe’gommercial
relationship have some reasonable relationship with one or more states?

See Riley v. Kingsley Underwriting Agencies, Ltd., 262 F.2d 253, gch cir. 19%2)
[=13] |eiting Ledes v, Caramiche Ragno, S84 F.2d 184, 186-87 Cir. 1583)).

In the instant macter, the EBRD provides two of the agregniNgte at issue. nf Both
of the agreements have a clause which mandates Chat amy -‘ gRute, CONLISVETEY, OT
claim arising out of, or relating to, this Agressenr, or ach, termination, or
invalidicty hersaf, ahall be refarred to and finally rwsEw
Raply Brief of the EBRED, Ex. I at 236; Ex. J at 13
arbitration to be held in London, England; England

Bee 2 gé:ﬁ.g. § 201. n? The agreements at lssug . eth ariee out of a mrciil
relacio ip. And, finally, the EBRD is not ZNerican citizen.

ng The first agreement provided & EBRD is the Amended and Restated
Cooperation Agresment for Virolite Pune Polymeras S.A. ["Amended ’ﬂ:ﬂmc” -
gecond agresment provi is cthe

See Reply Brisf of the EBRD, Ex.
Transformation Contract for the Trand
Functionali SRL into a Joint Scock
{"Transformation Contract®). See

07 Though both arbitrat
do ot both mandate the use o

ation of Purolite International Polimeri
o Called Viralice Functianal Polymera S.A.
Briaf of tha ERRD, Ex. J. [*20]

auses mandate hearings in London, England, chey
ame law which would control the arbitration. The
Amended Agresment reguires e laws of England and Wales govern. See Raply Briaf
of the EBRD, Ex. I at 26. he Tranaformation Contract states that the laws of
Fomania shall govern. ¥ Briaf of tha EBRD, Ex. J at 13. However, it is oot
relevant which law guvq r even which arbitration clause. All that is required

is that the arbitra be conducted in the territory of a signatory to the
Coovention. That 2 t is met in both arbitration clauses, since both call for
arbitration in lLand.

Thus, 1 n:%h that the arbitracticn clauses are pubject to the Convention and
the FAA. oy inguiry left is whether to dismiss Plaintiffs’ entire Complaint
against E or atay the action pending the resolution of all arbitrable claima. Ses
Seus, L at 17%. The Plaintiffs argue that, since there are multiple contracts
at is cannot be determined which contract [*21] and arbitration clause will
gov ir dispure. Purther, Plaintiffs contend that, even if the arbitration
cla do apply,. they have atated claims thar 1is curgide of the parimaters of any

act, and cannot be expected to arbitrate those claims which are not explicitly

ed to the concrace. Finally, Plaintiffe argues that since the OPIC is a Defendant
in This litigation, and since the OPIC is not a parcy to any arbitration agresment,
it is improper to dismies the Plaintiffs Complaint.

None of Plaintiffs’ arguments are persuasive. First, each arbitration clause
clearly and unambiguously recites that arbitration ie mandatory for any dispute or
claim arising cut of or related to the agreement, including all breaches. It is not
the duty of the Court to determine which arbitration procedures Plaintiffs should
prosecute their claims under; that is a tactical and perscnal decision theay suset
make. What is clear is that either clauvse fully covers any dispute that the partics
may have. The intent of the parties is clear, and it would be improper for the Court
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to abrogate the contractus]l wighes snd duties of the parties. Therefore, I find that,
regardless of the multiplicity of arbitration [*32] clauses, Plaintiffs's claime ars
covered under their agreements. and must proceed in accordance thereto.

Second, Plaintiffs’ contention that they have stated claims cutside the parametecs
of the contract, and which would make those claims unsuicable for arbitracion, is
incorrect. Though Plaintiffs attempt to artfully plead in their papers, and argus at
haa.rin?. that chey are sesking redress for "extra-contractual" transgreasions of the

L i8 clear thact all of their allegations "arise out of" or "relace to® the
contractse they have with the EERO. It is impossible to view any of Plaintiffs" claims
except as they relate to the contractual relationship with the EBRD. Thouogh
Plalntiffs' bLelieve that claims such as "breach of & joint wenturer's duaty"
ifraudulent misrepresentation® and "econcealment” fall cuteide of their contracts with
the EBRD, it is clear that none of the eclaims could stand without a imitial
agceptance that a valid contract exigcte. And, as has been shown, tha@ri:tl at

issue call for arbitration of any disputes which arise out of & to the
contracta, Therefare, I find chat all of Plainciffa’ eclaims agal he EBHD are
related to or aries out of thelir [*23] econtractes with the EBRD ra coverad by
the arbitration clauses found therein.

Finally, Flaintiffs argue that arbitrations are unsuitab aeettle a dispute if
ope of the parcies is not subject to the arbicracions. Ho ; h incopvenient,
it 18 the law. "It occurs because the relevant fede regquires plecemeal

resolution when necessary to give effect to an arbitra eement . " Moses H. Cone
Memcorial Hospital v. Mercury Comstruction Corp., 46 & 1, 20, 74 L. Bd. &d TE5,
103 8. Cc. 9327 (1983) ([holding that, under ral Arbicration Aet, "“an
arbitration agresmant must be enforced nocwithst presanca of othar persons
who are parties to the underlying dispute but t the arbitration agresment").
Therefore, Plaintiffs’ argument must fE..'I.].

III. Conclusion
I conclude that the EBRD has absal unity, but hap waived that immunity in
their dealings with the Plaintiffe. I £ conclude that EBRD' 8 wailver is limiced,
and that the EBRD has only waived pity with respect to the resclution of
digputes through arbitration. Finglly, § conclude chat all of Plaineciffe’s claims are
controlled by the arbitration £ in [*24] thelr agresments with the EBRD.
Because all of the Plaintiffa’ o are controlled by the arbitration clauses, thias
Court doss not have subject f jurisdiction over this dispute. For the reasons
articulated above, Plainti claims in thelr Complaint against the EBRD will be
dismigaed, with prejudice ant to Rule 12 (b) (1) of the Federal Rules of Ciwvil
Frocedure. An appropriat! ar follows:

A\
’go
N
Q

United States
Page 9 of 9





