RENAISSANCE CAPITAL GROUP, LTD., et al., Petitioners, - against
- HEDGE FUND ADMINISTRATORS, LTD., Raspondent.

00 Ciw. 3260 (WEB)

UMITED STATES DISTRICT COURT FPOR THE SOUTHERN DISTRICT OF NEW
TORE

2000 Ur.8. Dist. LEXIS 16611
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Fovembar 15, 2000, Filed

. &

[*=1] Petitioners' motion to compel respondent/cross-peti er, Hedge Fund
Adminisrrarers ["Hedge Fund* or "respondent")], to arbitrate London and enjoin &
pending Rational Association of Securities Dealers ("MASD"] 8% ration inCalifornia
granted and rum‘.ﬂunt'- motion to compel petitioners kg rate before the NASD
in California ied.

CASE SUMMARY

PROCEDURAL POSTURE: Peritlaners moved to compel %Ent to arbitrate in London and
to enjoin a pending Mational Association of Secrikies Dealers (HAED] arbitration in
California, respondent filed a cross-motion to petitioners to arbitrace before
Ehe HASD in California.

OVERVIEW: Petitioners brought an acti %mmpcl respondent to arbitrate their
i in London and enjolin a pending Harional
rhitratisn in California. Respondent, in
o arhitrate bhefore the MASD in California.
d denied respondent ' s motion. The court found

Aspociation of Securities Deslers
contrast, sought to compel petici
The court granted petitioners* mo

that the master agresment betw parties designated London, England as che forum
for arbitration for dispute een the parties. The court concluded that the
partiea’ pressat dispute ole nge *"in connection with* the purchase and sale of
Russian securities that w eubject matter of the master agresment, and was thus

subject to mandatory ar ion in London, England.

OOTCONE: Petitioners’

to compel respondent to arbitrate in London and enjoin
a pending Mational

lation of Securities Dealers (MASD] arbitration in California
nt's motion to compel petitioners to arbitrate before che
denied; the parties’ digpute arose in connection with the
subject matrer magter agresment, and was thos subjest to mandacory arbitration

in Londom, E

CORE .

Int Law ; Dispute Resclution : Arbitration & Mediaciom

ha p the Federal Arbitracion Act |(FAAR), ? UL5.C.5. § 1 et seqg., Congress has
El the U.N, Convention on the Recognition and Enforcement of Foreign Arbitral

A %, # HL.5.C.5 § § 201-308. The goal of the Coovention is oo promote Che

cftemant of arbitral agresments in contracts laovalving incernational commarce so
as 2o facilitate international business transactioms and to wunify the standards by
which agressents to arbitrate are observed, To this end, Congreas has provided thar
courts may direct that arbitration be held in accordance with the agresment at any
place therein provided for, whether that place is within or without the United
Srates. 9 OD.5.C.5. § 20&6. Thum, the court examines the parties’' agresments to
determine where they intended to arbitrate the present dispute,

Interpational Law : Disputs Resolution : Arbitration & Mediatiom
The general arbitration rules of an exchange may be superseded by a more specific
customer agreement of the parties.
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COUMEBEL:

For RENAISEANCE CAPITAL GROUF, LTD., RENAISSEANCE CAPITAL, LTD., REHAISSARNCE CAPITAL
INTERBATIONAL, LTD.., REMAISSANCE CAPITAL INVESTMENTS, LTD.. RENAISSANCE SECURITIES
LTD. ., ZA0 VWOSTOCENY INVESTHMENTS COMPANY . MATTHEW LUGAR, PAUL BAETORE, RC SECURITIES,
INC., petitioners: Jerocme Moll, Robert I, lax, Lax & Noll, Hew York, NY.

For HEDGE FUND ADMINISTRATORS, LTD., respondent: Seth E. Lipner, Deutsch & Lipner,
Garden City, HNY.

JUDGES :
HACOMI REICE BUCHWALL, UNITED STATES DISTRICT JUDGE.

OFINIONBEY :
NAOMI REICE BUCEWALD

OPINION: Q,
HMEMORANDTM AND ORDER O

NAGMI REICE BUCHWALD

UNITED STATES DISTRICT JUDGE

Pecitioners/ocross-reapondents, Renaissance Capita Led [*ROGL™) , its
subsidiariea, HRenaissance ieal™ International E"'L (Bermudsa] ®) .

Renaissance Capital Limived- Renaissance Ca
/"], Renaissance Securities Limited T "REL*}

{"Vastochny"), and RC Becurities Incorporated

employees of RCL and RC Securities, Matthew

1Y owestments Limited (*RCIL
stochny Investments Company
ecurities"), and two former
; Paul Bastone, (collectiwvely

"Henaissance" or "peticioners™) bring this n to compel respondent/cross-
petitioner, Hedge Fund Administrators ("H 2] d" or "respondent"), to arbitrate
in London and enjoin a pending National iation [*32] of Securities Dealers
("NASD") arbicracion in Califernia. "nl ndent, in contrast, seeks to compel
petiticoners to arbictrate before che NAFINANCalifornia. For the reasons that follow,
petitioners’ motion is granted and reg dent’'s motion is denied.

-

e,

nl Paul Caserias, anot
of Donaldson, Lufkin & Jenret

Berguda ¥. L8 the corporate parent of a group of companies operating
issance," that offer inwvestment banking services in Russia
the former Soviet Union. P 7. RCL, an liah compary,
CIL [(Bermudal (Cyprus] and RSL, another Ey:ﬁ.nt company, are a subasidiaries
r services and custody operations. Pet. P 8-11. RC Becurities,
a subsidi , 1g a Delaware corporation authorized to conduct businsss in New
York [+3] er-dealer and a member of che NASD., Pet. P 12, Vostochny, another
RCGEL , i a Russian company that axecures trades in the Russian atock
various RCOOL subsidiaries. Petb. P 131. Respondent is an investment fund
domic the British Virgin Islands with ite principal place of business in
a. Pet. P 17, Affidavict of Dave Banerjes, President of Hedge Fund
rators ("Banerjee Af£.%), P 3.

spondsnt was solicited by employess of RC securities to purchase securitiss on
the Russian seCurities market. Banerjes Aff. PP 6-3. It is not disputed that
reapondent purchased certain Russian securities and suffered losses as the Russian
gecurities market detericrated in 19%8. Respondent then commenced an arbitration
procesding against several of the petitioners before the HABD. Resp'ts' Ex. A,
rEratement of Claim" te che HASD.

The parties agree that their dispute over the Russian securities transactions in
guestion 16 subject to binding arbitration. The sole issue Defore Che Court concerns
which contractual arbitration clause controls the parties’ dispute and satabl ishes
the proper forum for arbitration.

Securitisas employee, and Pershing, a division
rities, Inc., while not joining in the petiticn,
t's decision concerning the site of arbitration.
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Petitioners assert that the parties are bound to [*4] arbictrate in London
pursuant ko the *"Masrer Dealer and Custedy Agreement" ("Master Agreement™| bestwean
petitioner Veoetochny and respondent Hedge Fund. Pet'rs' Ex. A. That agresment,
entered into on Auguat 19, 1937, concerns che purchase and sale of Ruseian securicies
by Voastochny as the clearing broker and custodian on behalf of Hedge Fund. Id. The
Master Agresment contains an arbitration clause that provides

Any dispute, controversy or olaim arieimg out of or in connection with this
Agreement, including any gquestion regarding its existence, wvalidity or termipation
[each a "Dispute"), shall be referred to and finally resclved by arbitration under
Ehe Rules of the London Court of Internaticnal Arbitration, which rules are desmed
to be incorpoaraced by reference into thie Clause. The Tribunal shall consist of three
Arbitrators who shall be nominated as follows: (i) Each party shall inate cne
Arbitrator; (ii) The third Arbitrator, who shall act aa chairman, uml@;é"l cases

be nominated by the two Arbitrators nominated pursuant to sub- cla% e. The

plm::u of arbitration shall be London, England. The language of the ation shall

k= English.

HMagter Agreem=nt, [*5] P 16. The Court notes that other do ::nntamzd in Ehe
*Equity Account Opening Folder" issued by Renaissance a 4ned by Hedge PFund
likewige provide for the application of English law l: tag or permit their
resalucion in an English forum. n2

itions of Business for the
pital Investments (Cyprus}
ok Lending Agreamsant® Pec'ra’
lish law and provide that:

nd For example, both the *Standard Terms a
Purchage and Sale of Russian Stocks by Renalas
Limited, " Pac'ra' Ex. D P 20, Ex E., and the "Ma
Ex. Dp. 73, P 13|56} call for the applicati

usive juriedictisn of the eourts of
ge out af ar in connection with chese
to which they relate. The bringing of
ii not preclude the bringing or continuing
, whether concurrently or otherwise.

The partiss agres to submit to the non
England in relation te disputes which
terme and conditions and any transac
procesdings in oné or more jurisdict icd
of proceesdings in any other jurii-

Standard Terms, P 2Z0. The = Account Opening Form® between Renaissance

Nominees (Cyprus] Limited, Pund likewise calls for the application of
English law and the part.tau 1|: "t the pon-exclusive jurisdiccion of the
English courte.® Ex. D. p 4 14(2)-13} . The "Steck Eale and Purchase Agresment, "

however, calls for lrh on in Russia before the International Commercial
Arbitration Court of [ :ia Trade I'ndustrial C=gter. Pet'rs’ Ex. 0, p. 37 P 3.

[*&]

Respondent’s argument to the contrary is that, as its claims against
Fenalssance co the initial soalicitation of funds and subseguent advice given
to respondent T than Vostochny's clearing and custody funetiona, they are mot
within the &< f the Master Agreement. Affidawvit of Steven Miller, respondent®s

of Law (" ¢'a Mem. "}, p. 3,

respondent asserts that the location of arbitration procesdings should

by the Octabear B, 1997, *Cash Aocount Agreement® which it received Erom
ities and subseguently signed. Banerjes ALf, P 10; Reap't'a Mem., p. 2-3. The
ount Agresmfent appears Lo be a one page form contract containing an agreement
itrate which prowvidesa:

ﬂﬁitt‘l'i% sel before the MASD (*Miller Aff.*), P 7, Resp’t‘s Reply Memorandum

Tt is agreed that any controversy between us arising out of your business or this
agreement, shall be submitted to arbitration conducted before the Hew York Stock
Exchange, or any other national securities exchange on which a transaction giving
rise to & <lalm took place (and only before such an exchange] or the Natiomal
Azaoclation of Securities dealers as the undersigned may select [*7] in accordance
with the rules cobtaining of the sélected organization...

Resp’t’'s Ex. F. We consider each argument in turn,
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DISCUSEION

Ag part of the Federal Arbitration Act [("FAA"), P ULS5.C. § 1 et seq., Congress
has a ted the U.H. =hs % =ie O _tho Fecogqnitflion and greament oL Fod 37
BEF 4 =The goal of the Convention is to promote the
enforcement of arbitral agreements in contracts involving intermational commerce so
ags to facilitate international business transactiens... and te unify the standards
by which agreemsnts to arbitrate are obeserved." Smith/Enron C neration Ltd.
Fartnership, Inc. v. Smith/Enron Cogeneration Int*l., Inc., 158 F.3d 88, 21 (2d Cir.
1598) |internal quotations and citations omitted). To this end, Congress has provided
that courts "may direct that arbitration be held in accordance with the agresment at
any place thereln provided for, whether that place is within or without the United
Starea." § U.E.C. § 206, Thus, we examine the parties’ agresments to determine wheare
cthey intended to arbitrate the presant dispute.

The documents [+*8] gigned by Hedge Fund upen opening che
Renajissance indicate that both parties contemplaced the resolution
in London, England. The subseguent Master Agreement containg
clause that ecifiss the location of the arbitration, the
procesding, the procedure for selecting arbitrators, E language of the
arbicracion. Mascer Agresment, P 230. The Master Agresment €ed London, England
as the forum for arbitration for disputes between the pariddg, Somiciled in Bersuda
and the British Virgin Islands respectively, and permi each to select one
arbitrator on their panel . n3 Master Agreement, F 20. vie the partisa’ present
dispucte clearly arisses "in connection with® the ge and sale of Russian
securicies that is the subject maccer of the H.aal:es eement, and is thus subject

to mandatory arbitration in London, England.

n3 Vostochny, the signatory of the Ma Agreement i3 domiciled in Russia.

Its corporate parent, ROGL is domieciled in Bg a, While introducing brokers cannct

normally assert arbitration clauses fou ) Contracts betwesn the clearing broker

angd the client, see, €.9., Gould +. J= lage U.5. Dise, LEXTS 15984, 1390 WL

209841, at *2 (halding arbitration ¢ in contact with slearing broker can be

enforced by introducing broker %ﬂ ere agency or third party beneficiary
&

relationghip ie found) . here there re to be no dispute that ROQL may enforce ths
) ed inte by Vostochny, its wholly owned

aubsidiary. Pet'ra' BEx. C (Chs monatrating relatisnships apong Renalssance

Capital Group entities] . Ses @ Vitzethum v. Dominick & Dominick, Inc., 1596 U.5.

Disc. LEXIS 400, 155§ WL ¢ [5.0.H.¥.}), at *7 (parmitting corporate paremt to
agreament signed by subsidiary).

enforce arbitraticon cla
[*8] \

The Cash Accou nt, in contrast, contains boilerplate language regquiring
the l:‘bitrltinn@ utes bafore one of several exchanges in the United States "as

contractual arbitration cla

the undersl lect." Cash Acoount Agreement, P 10. While this agreement would
clearly be able absent a more specific agresmsnt between the parties,

respondent erad no evidence that the Cash Account Agreement was intended to
abrogate M3Ster Agresment. Indeed, it appears the respondent bacame aware of the
Cash Agreement's arbltration clavse only after [t commenced the NASD
p?; ursuant to the HASD Code of Arbitraction Procedures, § 10201(a). Miller
AfT., 4

g general arbitracion rules of an exchange may be superseded by a more
ic customer agresment of the parties, see, &.g., Merrill Lynch v. Georgiadis,
2d 108, 112 (23d Cir 1934), we £find that Respondent {8 contractually bound te
arbitrate ite dispute in London, England, pursuant to the Master Agreement. As it is
ot disputed that the Master Agreement s arbitration clause provides for an exclusive
forum, the respondent is hereby enjoined from further proceedings before the MASD.

CONCLUSTION [=10]

Thus, the parties are directed to proceed to arbitration in London, England in
accordance with their contractual agresment and are enjoined from proceeding before
the HASD. Accordingly, the Clerk of the Court shall close the abovre-captioned case.

IT I8 B0 CRDERED.
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