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OPINION & ORDER
DENISE COTE, District Judge:

Plaintiffs Smoothline Ltd (*Smoothline”) and Greatsino Electronic Ltd
{"Greatsino®) have peutioned this Court pursuant vo 28 US.C. @ 1782 1o
compel

discovery in connection with proceedings in Liechtenstein. In opposition to
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this
petition, defendant North American Foreign Trading Corporation ("NAFT")

argues

that the Liechtenstein dispute is required 1o be submitted to arbitration

in New

York, and moves to compel arbitration. For the reasons stated below, NAFTs
motion to compel arbitration is denied and Smoothline’s petition for
discovery

1s denied without prejudice to the submission of a revised request.

BACKGROUND Q‘Q

NAFT is a New York corporation that is the principal supplier of
BellSouth-brand [*2] telephones and other consumer telecommumdagio
devices
1o BellSouth Corporation. Smoothline 1s 2 Hong Kong ::n- at was
one of
MNAFT's principal manufacturers during the period at issye; \Greatsino is an

entity related to Smoothline that manufactured so telephones
supplied %

to NAFT. The A
March 1993 Agreement O%

In March 1993, in connection wit yn sub-conrracting arrangements
ldings Lrd. ("Welback™) and s
onics' ), Smoothline and

NAFT

—=rtered into an @&umr}r (the "Apreement") pursuant to which
NAFT

agreed 1o open kn@mﬂit directly to P.N. Electronics. The purpose

of

the Agreement 4 orth in the last of four recitals, which reads,

of
&

In the recitals, the Agreement makes reference to the existing agreements
berween Smoothline and NAFT:

WHEREAS, Manufacturer [Smoothline] and NAFT have heretofore entered into
various agreements whereunder Manufacturer has agreed [*3] 10 manufacture
certain telephone equipment and electronic goods for NAFT; and

WHEREAS, Manufacturer has requested NAFT to open letters of credit
directly
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to the order of P.N. Electronics, Ltd., a subsidiary of Manufacturer's
Supplier

[Welback], in order to assist Manufacturer in complying with its
obligations

under the agreements berween NAFT and Manufacturer; . . . .

Moreover, NAFT s obligations under the Agreement are made subject 10 the
performance of Smoothline’s existing obligations to NAFT, some of which are
enumerated in paragraphs one and two of the Agreement. Paragraph one
provides in

relevant part: Q~

If Manufacturer and Supplier fully and completely perform thewr obl

to

NAFT under the terms of NAFT"s agreements with Manufact T uding
pﬂ.mwlad}f but without limutation, (a) Manufacturer's nbil.gal -

and dtlwzr the highest quality electronic and relec &ms
equipment; ‘

(b} Manufacturer’s obligation to meet all producti delivery
schedules; and

(¢} Manufacturer’s obliganion to repair or re
defective goods returned by NAFT o
additional letters of credit [*4] to the
subsidiary of

Supplier, in such amounts as the
sebsequent

[s1¢] agreement.

at no cost to NAFT, any
urer, then NAFT agrees to open
f Supplier, or a

hereinafrer fix by

Welback and its subsidigfies, also expressly agree to be bound by those
obligations.

Section b of ment contains an arbitration clause:

The resolutign of any dispute between the parties with respect to the
subject
is Agreement and Guarantee shall be settled by arbitration

merican Arbitration Association in New York, New York, applying the
of

New York without regard to conflicts of law principles.

(Emphasis supplied). Section 6 also provides: "This Agreement sets forth the
entire understanding between the parties with respect to its subject

marter, and

merges and extinguishes all prior agreement [sic), understandings or
Ii'i_'iflﬁﬁ;ﬂl:lj

with respect thereto." (Emphasis supplied).
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The Present Dispute

The present dispute relates not to telephones manufactured by Welback or

P.N. Electronics, but rather to telephones manufactured directly by
Smoothline

and Greatsino. NAFT alleges that Smoothline has breached nts obligations 1o
repair or replace defective equipment returned by [*5] customers. NAFT
demanded arbitration of that dispute before the Amenican Arbitration
Assocation

in New York. 0
In response, Smoothline and Greatsino initiated mediation in ]QQ~
t

Lischtenstein

against NAFT and F.H.A. Handelsanstalr ("FHA"), a Liechrenstein hat
opened letters of credit in connection with the shipment of th mes

a

issue, The mediation proceedings are a prerequisite to ﬁ]l;&c
Liechtenstein. Smoothline claims that NAFT breached Ment 1o
contribute

to manufacturing costs, and also seeks a declaratogi) nt regarding the
contractual obligations among the parties.

The Discovery Sought by Smoothline i

Smoothline seeks discovery in cnnn@: with the Liechrenstein
proceedings. —

Smoothline provides little s
discovery it seeks, or its co
seeks

to take the depositions AFT, NAFT principals Maurice Lowinger and Andy

rmation, however, regarding the
n with Smoothline's claims. Smoothline

Lowinger, and N resentatives Robert Schwentzer and Jim Zerka.
Smoothline

also seeks docu m those persons, as well as from a series of
entities

Smoothl are closely related to NAFT: Unisonic Products Corp.
("Uni U. [*6] S. Electronics, Inc. {"U.S. Electronics”), New York
Bell

ion ("Bell"); and Baldwin-Gordon Enterprises ("B-G").

hile Smoothline does not provide any detal regarding the documents it
seeks, NAFT provides a copy of Smoothline's document request. Smoothline
seeks
the following:

1. All audited financial statements for the years 1990-1999 with respect
o
[NAFT).
2. All documents reflecting any communication between NAFT and [FHA]
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relating
to the opening of Letters of Credit.

3. All bank statements, checks, drafts, wire transfer requests, vouchers,
agreements or other documents relating to financial dealings between NAFT,
[Unisonic], [U.5. Electronics], [Bell], or [B-G] and [Smoothline],

[Greatsino]
and FHA, for the period 1990-1999.

4, All United States Income Tax Returns for NAFT, Unisonic, U.S. 0
Electronics, Q~

Inc., Bell and B-G for the period 1990-1999.

5, All documents relating to purchase orders issued by NAFT, Ungonit,
LS.
Electronic Inc., Bell and B-G to Smoothline or Greatsino fu@eriud

1990-1999, &

6. All sales ledgers, or other similar documents, of . Unisonic, U.S.
Electronics, Inc., Bell, and B-G for the penod 1

7. All purchase [*7] ledgers, or other si
Unisonic,

LS. Electronmics, Inc., Bell and B-G fo 10d 1990-1999.

ments, of NAFT,

Smoothline states that this evi 5] directly on (a) the
corporate,
trading and hinancial relan
Liechrenstein action, incl
ownership and contro

between and among the parties 1o the
ut not limited to relationships evidencing
(b) the parties’ courses of dealing and trading

practices which are uch ar issue in the Liechtenstein action.”
DISCUSSIO Q/
L. Motio Cph%p:l Arbitration

The rt has subject matter over this action pursuant to the Convention

o
\ﬁﬂmugﬂitiun and Enforcement of Foreign Arbitral Awards ("Convention™),

U.S.C. @@ 201-208. nl The Convention requires contracting states such as
the
United States,

to recognize an agreement in writing under which the parties undertake to
submit

to arbitration all or any differences which have arisen or which may arise
between them in respect of a defined legal relationship, whether
contractual or
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not, concerning a subject maner capable of sertlement by arbitration.

Convention, Art. II{1), reprinted at 9 US.C. @ 201 [*3] note.

nl The Second Circuit has held that

any commercial arbitral agreement, unless it is between two United States
citizens, involves property located in the United States, and has no Q

reasonable
relationship with one or more foreign states, falls under the Conventi

Yusuf Ahmed Alghanim & Sons, W.LLL. v. Toys "R" Us, Inc., %d 15, 19
(2d

Cir, 19‘9?} [quut.ulg_ ]:'aln v, de Mere, 51 F.3d 686, 689 {?ﬂ'l \ 51).

Here,

the Agreement contains an agreement to arbitrate % s thar arise

out Df

a commercial contractual relationship. Accordi Agreement, all
disputes

are to be arbitrated in New York and are ct to United States law,
Smoothline and Greatsino are foreign tions with their principal
places of

business outside of the United 5t Agreement 15, therefore,
governed by

the Convention. O

--------------- OOINOIES - - == == == = = = = = =

The Conventson(l forced in United States courts in accordance with the
Federal Arha Act (the "FAA"), ? US.C. @@ 1 [*9] -14 (1988). See
Gm:mﬁ v T. Kakiuchi & Co., 815 F.2d 840, 843 n.3. (2d Cir. 1987);

. The FAA "was enacted 1o promote the enforcement of privately
agreements to arbitrate,” and manifests a strong federal policy
ing arbitration. Chelsea Square Textiles, Inc. v. Bombay Dyeing and
ufacturing Company, Lid., 189 F.3d 289, 294 (2d Cir. 1999). Section 2 of

the

FAA provides that "an agreement in wnting to submit to arbitration an
existing

controversy . . . shall be valid, irrevocable, and enforceable, save upon
such

grounds as exist at law or in equiry for the revocation of any contract.” 9
USC. @ 2

It is well established thar "any doubts abour the scope of arbitrable
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Issues

should be resolved in favor of arbitration.” Chelsea Square Textiles, 189
F.3d

at 294 (quoting Moses H. Cone Memorial Hospital v. Mercury Construction
Corp.,

460 US. 1, 24-25, 74 L Ed. 2d 765, 103 5. Cr. 927 (1983)). Moreover, this
presumption "applies with special force in the field of international
commerce,”

which is governed by the Convention. David L Threlkeld & Co., Inc. v.
Metallgesellschaft Ltd, 923 F.2d 245, 248 (2d Cir. 1991) [*10] (quoting O
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614,
631, 87

L. Ed. 2d 444, 105 S. Cr. 3346 (1985)). O
Here, however, the Court concludes that the Agreement 1s clgar :.']HI

the

present dispute is not arbitrable thereunder. The scope n%;z itration

clause is limited to the "subject marter” of the t subject

rratter %

i1s NAFT's provision of letters of credit 1o Smoor s suppliers.

Although the

Agreement makes reference to the underly: ments berween NAFT and
Smoothline, and makes Smoothline'’s pe ce of those obligations a
condition

precedent to NAFT's performance
to

incorporate those agreements.
Smoothline’s independent
thewr

relationship. Where th ment itself i1s clear, the strong presumption
in

favor of arb: 1 not rnquq.rn the distortion of the J-"Lgrtl:i:l:n:ut that

MNAFT
mmt§

r the Agreement, it evidences no intent

wns to perform the obligations underlying

L 4

-4 S ----------- Footnotes: = == s 2s2scscsnas

Nor can NAFT cobble an agreement to arbitrate from the Lerters of
T
issued by Barclays Bank for the benefit of Smoothline. The Letter of Credit
submitted by NAFT states: "We [Barclays Bank] are informed that any dispute
ansing out of any transaction of this letter of credit will be settled
through
the American Arbitration Association in New York City or the Supreme Court
of
New York, at NAFT's option.” This statement of the bank's understanding of
a
separate agreement cannot in itself give rise to an obligation 1o
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arbitrate. See

North Amencan Foreign Trading Corp. v. P.T. Kodeco Electromcs, 236 A.D.2d
32‘1'1-

634 N.Y 5.2d 136, 137 (1st Dept. 1997) ("junsdiction cannot be based on

the

purported forum selection clause reflected in the letters of credit, which

refers only to the bank's understanding of a term of the separate,

independent,

iﬂd uﬂdmmtﬂd l:un:l.l::l.l:rl:i.i.l aﬁmt ELI.:d. on |:|.l,'.r|:i|:l." Nﬂr dﬂﬂ

everything which is written on this [letter of credit]” create of thar
provision

an aftfirmative obligation to arbitrate. s .
[*11] s&\
II. Petition under 28 US.C. @ 1782 Q@

Because the parties are not required to su present dispute to
arbitration, the Court considers Smﬂruthi ion for discovery

relating to
the adjudicarion of that dispute in I . Under 28 US.C. @ 1782,

Smoothline’s O
accompanying certification that “Smoothline Ltd. also guaranvees . . . Q‘

subject to any applicable privileg

other
thing for use in a ;@h; in a foreign or international tribunal . . .

order may be . . upon the application of any interested person . . .

*
1782(a). Smoothline must show that three statutory elements are
MNAFT resides or is found in the Southern District of New

the information sought is for use in a proceeding before a foreign
abunal; and (3) that Smoothline is an interested person in the dispute.

Euromepa, S.A. v. R. Esmertan, Inc, 154 F.3d 24, 27 (2d Cir. 1998)
{"Euromepa

II*). Onee the statutory requirements are met, the court may exercise s
discretion [*12] in granting, denying or modifying the request. See 1d. at
28,

A. Statutory Factors
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NAFT does not dispute that the first and third statutory requirements are
met, but contends that the material is not for use in connection with a
proceeding before a foreign tribunal. That factor requires thar the foreign
proceeding be adjudicative in nature, See Euromepa II, 154 F.3d at 27,

Moreover,

while the proceeding need not be "pending,” 1t must be "imminent” — that
is,

"very likely 1o occur and very soon to occur” — rather than merely "within
reasonable contemplation.” In re Request for International Judicial
Assistance

(Letter Rogatory) for the Federal Republic of Brazil, 936 F.2d 702, 703 I[EQ@
Cir.

1991). NAFT argues that at the time of the briefing of this petition, O
Smoothline .

had only initiated mediation proceedings, in which NAFT was igated

o
appear. In order to initiate litigation, Smoothline would 9@ to file

a
complaint by May 10, 2000. %

The Court concludes that the initiation of thﬂ.% 1on proceedings 15
sufficient to meet this statutory requiremen itiation of mediation

involved the filing of a complaing [*13] w e Liechtenstein tribunal,
and

was a prerequisite to the initiation lagesuit with that court. Even if
the

mediation proceedings do not te "proceedings” for purposes of
Section

1782, they at least signify !@‘l}udimtiw proceedings are “imminent."
Moreover, as di::@h:lnm Smoothline will be required to submir a

revised

request h:fuu? urt will compel discovery. Consequently, if Smoothline

litigation in Liechtenstein, NAFT will have an opportunity

has

failed 10

o

nb@ the revised request on that basis,
@Dimtiﬁnaﬁ' Considerations

NAFT also argues that even if the Court deems the statutory requirements
Ttﬁsi'muld exercise its discretion to deny Smoothline’s apphcation because
t::i:ri:l sought by Smoothline would not be discoverable in Liechtenstein.
P:Ji:}nrfrgurs that Smoothline's request is oppressive, burdensome, and not
calculated to lead to the discovery of admissible evidence.
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The Second Circuit has made clear that the matenal sought by a discovery
request under Section 1782 need not be discoverable under the laws
governing the
foreign proceeding. See Euromepa I, 154 F.3d at 28, The Circuit has [*14]
also
warned thar a district court should not entertain a "bartle-by-affidavit of
international legal experts” in order to determine how a foreign tnbunal
would
treat certain evidence or discovery requests. In re Application of
Euromepa

S.A., 51 F.3d 1095, 1099 (2d Cir. 1995) ("Euromepa I"). Q@

The "twin aims” of Section 1782, namely "'providing efficient mean @
assistance to participants in international litigation in our federal .
courts and %
encouraging foreign countries by example to provide simular,

of
assistance é\
to our courts,” counsel in favor of permitting discove mepa II, 154

Inc., 964 F.2d 97, 100 (2d Cir. 1991)). Th ‘g policy goals are to be
broadly construed: "Absent specific direcys o the contrary from a

foreign
forum, the statute's underlying pﬂ@lﬂ generally prompt distnict
s15t

courts
to provide some form of disc ance.” Euromepa I, 51 F.3d ar 1102.

Indeed, it is preferable IS @r the discovery order so as to lessen

s
burden than to d:::@w:rly broad request outnght. See In re Application
for

an Order Perrmigh etallgesellschaft AG to Take Discovery, 121 F.3d 77,

In re Application of David Esses for Assistance Before a
al, 101 F.3d 873, 876 (2d Cir. 1996); Euromepa [, 51 F.3d at

ungarian Airlines v. United Technologies International, Inc., 964

. 102 {2d Cir. 1991). The court, however, may deny a discovery request
that it

suspects is a “'fishing expedition’ or a vehicle for harassment.” In re
Metallgesellschaft, 121 F.3d at 79 (quoting In re Request for Assistance
from

Ministry of Legal Affairs of Trinidad and Tobago, 848 F.2d 1151, 1156 (1ich
Cir.
1988)).

NAFT submuts a declaration from Dr. Markus Kolzol, a Liechtenstein
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attorney,

stating that extensive pretrial discovery, including the taking of

depositions,

15 not available under Liechtenstein law. Kolzoff also states that it will

EEEk

to have the Liechtenstein court dismiss any complaint for lack of

jansdiction.

Smoothline, for its part, submits a declaration from Dr. Andreas Schuru,

also a

Liechtenstein attorney. Schurti acknowledges that Smoothline would be O
unable 1o

compel the discovery sought here under Liechrenstein law, but states tbQ~
any

evidence obtained could be [*16] considered by the Liechtenstein daprt,
Schurt

also states that the Liechtenstein court may decide the i1ssue GO

jurisdiction &
only after the presentation of evidence on the ments.
The Court concludes that Smoothline is enti Q; discovery from
NAFT
under Section 1782 at this time. The discovery thline seeks here,

however,
15 grossly exeessive, It 15 nearly limu @ scope — there 15 not a
single request that is limited to trangagtiops berween NAFT and Smoothline.

Moreover, Smoothline has not sh ith any specificity how the documents
it

seeks might relare to its clag inst NAFT. Finally, it 15 notable that
NAFT,

not Smoothline, pres ¢ Court with the substance of Smoothline’s
document

requests. In su urt concludes that the discovery requests as

fashioned
by Smuuthli.@ unduly burdensome, and are more indicative of a "fishing
expeditiqn \thaa of a reasonably tatlored request for documents relevant 1o

e dispute. Accordingly, the Court denies Smoothline's petition 1o
iscovery, without prejudice to Smoothline’s submitting a more
wly-tailored request.

CONCLUSION

For the reasons stated, Smoothline’s petition 1o [*17] compel discovery
s
denied without prejudice to Smoothline’s submirting a revised request. Any
revised request shall include an updated description of the status of the
Liechrenstein proceedings, and the general relevance of the discovery
sought 1o
the claims therein. NAFT s cross-petition to compel arbitration 15 dened,
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SO ORDERED:
Dated: New York, New York
July 21, 2000

DENISE COTE
United States District Judge 0
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