COUTINHO CARD € CO0. U.3.A.. INC., Petitioner, v. MARCUS
TEADING, INC., Respondent. MAACUS TRADING, INC., Petitioner, . COUTINHD CARD &
CO. U.5.A., INC.; BRespondent. HUMAN FROVINCE METALS & MINERALS IMPORET & EXPOET
CORY., Petitioner, v. COUTINHD CAROD & ©O0. U.5.A.; INC., Respondent.

Ciwil Aezion No. 3:95svll€2 [(AMT] MASTER CONSOLIDATED CASE)
Civil Action Ho. Jr9Ecwilill (AWT) MEMBER CASE; Civil Action No. J:i36SwIily (ANT)
HEMBER CASE

UNITED STATEZ DISTRICT COURT FOR THE DISTRICT OF COMNECTICUT

2000 0.5. Dist. LEXIS 8498 Q~
Maesk 14, 2000, Desidsed *
March 14, 2000, Filed :

DISPCSITION: [*l] Court has no subject matter jurisdiction to hear

Coutinho's petition to vacaTte. Marcua' motion to dismisa Coutinho' on
granted. Each of Coutinho's objections te recognition and enfasc award
lacks merit. Petitioma to confipm Commiaaion's award, brought and
Human, granted.

CASE STUMMARY A
FROCEDIRAL POSTURE: Fetitioner corporation petiti vacats an arbitration
award by the China Intefnaticnal Economic and Trade cation Commisalon in

favor of respondent corporations; finding petiti E le for breach of
contract. Respondent corporationa petitionsd fgriconflirmation of arbitrationm
mward.

OVERVIEW: Petitioner antered into negoti th respondent corporatiomns to
sell asteel hillets to each respondent. ioner refused to perform unde:
substancially identical agresmenta it ¢n into with respondenta, claiming in
sach case that the other party had féiled fo satisfy an sxpress condition

precedent. Respondentsa sought arb i1on bafore the China International
Economic and Trade Arbicratienm C ashon (the Commission). The Commission

down an award in faver o ondents, finding petitioner liable for

of contract. Petitiom a petition to vacate The arhitratiesn award.

filed petitions irmation of che award. The court denied

PeLitloner’'s requesat and cespondents’ petition. The court held, inter
alia, that upder the an the Recognition and Enforcement of Fereign
Arbicral Pwarda, Z1 O 2517, 330 U.M.T.8. 38, ceprlnted in 5 UV.2.C.2. @ I01
app.; the court la
vacate the arbitrati

ect mATTer Jurisdiction over petitioner’'s request to
rendered by the Commission.
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OUTCOME: The court granted respondents' motionm to confirm arbiEratiom award.
The court lacksd pubject matter jurisdiction over petitioner's motion To VAcAte
ths arbitfacion award. Only the courts of China had jurisdiction to vacate ths
arbitration sward entered againat petiticher.

CORE TERMS: Arbitcreal; arbitraticn, petition Co vacate, motlon To dismisa,
letter of credit, cosmpetent authority. arbitration clause, public palicy.
judicata, ocollateral estoppel, conditicon precedent, confism, acBinoacer,
severable, sentence, arbitration award, arbitration agteement, Subject MATTEE
Jurisdiction, contiact szisted, sndocasment, domestic, hear, comfirmation, lack
af personal jurisdictiom, principal place of business, territery, suspended,
marginal, partain, bBilleta

CORE CONCEFTI -

Internmational Law: Sources of Intsrnatcional Law 0
Incecnaticonal Trade Lawi Auithority to Regulate
As an international treaty duly ratified by the United States; the Convention on
the Recognition and Enforcement =f Foreign Arbicral Awards (Convenciom], 21
v.5.T. 2517, 330 U.®.T.5. 38, reprinted in % U.5.C.5. B 201 app., ia the mpe
law of the land, U.5. Const. art. VI, cl. Z, and controls any case in any
Amsrican court falling within its sphere of applicaticn. The acope af the .
Conventiim's application is set forth in ita {izat article: This Coavent}
1l apply to the recognition and enforcement of arbitral awards made

itory of a State other than the 5tate where the recognition and ]
cf zoch awards are sought. It shall alse apply te arbitral awards ldered
as dommastic mwarda in the State whace their cecognition and esnfor are
sought .
Intecnaticnal Law: Sources of Intesnational Law &
International Trades Law: Authority to Regulate
The ssccnd sentence of Article Ill) of the Comventicn on guition and

Enforcement of Foreign Arbitral Awards |[Convention),
U.M.T.5. 38, reprinted in 9 W.5.C.5. & 201 app., as
# 202; applies to those arbitral awards made in the :
from a commarcial relationahip with some significan eign nexus.

B . 2517, 330

21
N mted by 9 U.3.C.8.

Internaticonal Law: Sources of International
Section I of Article I of the Convention on
Foreign Acbitral Awards |(Conwentisn), 21 ¥
in % U.5.C.5. # 201 app., containa a def
and § 1 providea for che right of a
to limit the scope of its applicarion
When signing, ratifying or acceding
under article X thereof, any Stat
it will apply the Convention to t
only in the territory of anot

tion and Enforcement of
17, 330 U.N.T.5. 38, reprinted
of the term "arbitral swards,*®
that Ls acceding to the Convention
country in two specified waya:r
Copvention, or potifying extensien
ofi the basis of reciprocity declare that
reeognition and enforcesent of awmrds made
CEACTInG State. It mAY alao declare chat it
differences arising out of legal

apply the Convention
icenships, whether o agtual or not, which are conaidersd aa commercial
r the national law af e making such declaration.
Intermational Law:
International Trade

of Internaticnal Law

tharity to Regulate

cation of the Convention on the Recognitien and
Arbiteal Awacds (Conventieon), 21 V.S§5.T. 2517, 330
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U.H.T.5. 38, reprinted ian 9 U.2.C.5. B 2101 app. ia governsd by a statutory
provisicn, % O.5.C.5. B 202, found in the implesenting legislation, whizh
reflects this country's decision to limit application of the Convention To
commerclial ralaticnahips and defines pondomestic awards.

Internacicnal Law: Sources of Dnternational Law
Internaticoal Trade Law: Ruthority to Hegulate
International Trade Law: Dispute Resolution

Ses 9 U.S5.C.E. § 202.

Scurces of International Law

Traaty Interpretacion

The United States, in ratifying the Conventisn on the Recognition and

Enforcement of Foreign Arbitral Rwards (Convention). 21 T.E.T. 2517, 330

T.N.T.5. 3, reprinted im 9 U.5.C.5. @ J4] app.; also entered a reservation
[esnaistent with Article I(3) of the Convention) that it will apply the

Convention, on the basis of reciprocity, to the recognition and enforcement of

only thoss awards made in the tercitery of another contracting state. 9

U.5.C.5. 8 201 app. O

International Trades Law: Duispute Resolution
focus of the Convention on the Fecognition and Enforcement of Foreil
tral Awards [(Convention), 21 ¥.5.T. 2517, 3 U.M.T.5. 38, reprim

T.5.C.5. @ 201 app. is the recognition and enforcessnt of foreign a

awards. Two provisions of the Convention make refersnce to the

Intermacional Law; Tieaty IntefpietaTlon
Intermaticnal Trade Law: ARuthority to Regulate %0

sward set aside or suspended. Article V pertains teo the esir under
witich recognition and snforcement of an award may be refused (1) {m) af
that articles provides that recognition and enforcement csn s inter
alia, if che sward has besn aet aside or suspended by a authority of
the country in which, or under the law of which, that made .

Coovention, act. V(1l} (=} .

Internaticsnal Troade Law: Dispute Resolutiom

Article VI of the Convention on the Recognition cement of Foreignm
Arbitral Meapds, 21 U.5.T. 1817, 330 W.N.T.S5. : inted in 9 D.5.C.5. @& 201,
prevides that if an application for the asett as or suspenaion of an award
has besn mades to a competsnt authority tef £t in act. V(1) (=], the
authority before which the sward is sough relied upon may, if it
copaidars 1t peeper, adjourn the desiai the snforcement of the awasd and
may alseo, on the application of the pa iming enforcement of the award,
arder the other party to give suitahl igy.

Internacional Trads Law: DLI-:PL'I.'EE
The “"competent authority® as

tien and Enfarcement
0. «d. I8, reprinted in % =i

ol ion

in azt. Vil) (e} of the Convention on the
igm Arhitral Awards, 21 U.5.T. 2517, 3130

= & 101, for entertaining the action of

ing aside the award is l1ly always the court of the country im which
the award was made. The "ar under the law of which® the award was made
refers to the theoret ¢ that on the basis of an agresmant of the parties
the award is gov ap arbitration lew which is different fro= ths
arbitration law £ry in which the sward was made. [T ia clear that amy
suggestion that has jurisdiction to set aside a foreign award based
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upon the wse of its domestic, substantive lLaw in the forfelgn acBiTEATLICR defiea
the logic both of the Comvention debates and of the final text, and ignores the
nature of the incernational arbitral system.

International Trade Law: Dispute Resclution

Pursuant to the Comvention on the Recognition and Enforcemsnt of Foreign
Arbitral Mwards (Coaventiom), 21 U.5.T. 2517, 3M0 D.M.T.S5. 38, reprinted in 9
T.5.C.5. 8 101, an applicatieon for sstting aside or suspending an arbitral award
may be made only to a competent authority of the country in which, or under the
law of which, that sward was made. The language in the Convention -- “competent
authority of the country in which, or under the law of which, that award was
made, * Conventisn, azt. Vill (o] =-- Defecs excluaively to poocsdural and not
substantive law, and more precisely, to the regimen or scheme of arbitral
procedural law under which the arbitration was conducted.

International Trade Law: Dispute Resolotion 0
Pursuant to Article V of the Convention on the Recognition and Enforcement of Q~
Fareign Arbicral Momrds, 71 ¥.3.T. 2517, 330 U.N.T.Z. 34; reprinted L 9

T.5.C.5. ¥ 101, thias court may hear objections raised in opposition to a

petition te confirm an award, whether that award was made in the United States

or elsewhers.
*
International Toade Law: Dispute Resolutisn :‘

I the Convention on the Aecognition and Enforcement of Foreign Achi
o 21 U.S.T. 2317, 330 U.N.T.S5. 3, ceprinmted im 9 U.S.C.E. @ 20
disaTrict court's role in reviewing a foreign arbitral award is atr 8 ted.
The court shall conficm the sward uniesa it f£inds one of the gr r refusal
er defercal of cecognition or enforcement of the awacd specifi

Article ¥ of the Convention on the Recognition and Enfe
Arbitral Mwarda, 21 0.5.T7. 2517, 330 U.M.T.5. 38, cepcintey
satas forth the follewing grounds for refusing te Cecd
mward: The parties to the agreement referred to in = II were under soms
Pi-::flnitf, or the said agresment is mot wvalid & law te which the

&3 have aubjected it of, failing any 1ﬂ1u€n Merean, under the Law of

L]
n

arsign
§ U.5.6.3. & 10l
enfarce Arbitral

Convention. 9 ¥.5.C.5. § 207.
International Law: Dimpute Resslution: Arbitration & Mediati %
ﬁ F

ﬂn::rl.mtqrmth-:mdn.md-;nrm inat whom the award i3
invoked was not given proper notice of the a of the arbitrator or of
the arbitration procesdings or was cthecwia ® to presant his case; or the
award deals with a difference not contemp or not falling within the
terms of the submiasion to arbitosticm, t contains decisicms on matters
the scope of the submissicn to : tion: or the composition of the

arbitral sutharity ar the arbitral p dusre was nmot in accordance with the
agresment of the parties.

Intermational Trade Law: Dispute lutiomn

e ¥ aof the Convention Recogrition and Enforcessnt of Foreligm

al Pesmpds, 21 U.5.T. 0 U.H.T.5. 38, peprinced in % U.5.C.5. B 201
sats Farch the :Ebl_'l.ﬂlli.ﬁ.q of refusing to recogerire or enforce an arbitral
award: The sward has not —ome binding on the partlies, of has been sec
aaids o suspendsd by - tent authority of the country in which, or under
the law of which, waa made.

International 1 Dispute Resolotlom

Q
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Enforcement may be refused {a) if the subject macter of the diffsrsnce ia not
capable of settlemsnt by arbitration, or (b] if recognition or enfoccemant af
the sward wonld be coatrary to the poblic policy of the country in which
enforcemenc or recognition is sought. Art. Vil] of the Convention on the
Fecognition and Enforcement of Foseign Ashitgal Mwapds, 21 U.5.7. 2517, 130
T.NH.T.5. 3, reprimnted in & U.5.C.5. @ Z0.

Intsrnational Trads Law: Disputs Resalution

Arzicle II of the Convention on the Recognition and Enforcement of Foreign

Arbitral Aeards, 21 O0.5.T7. 2517, 130 U.N.T.5. 38, repointed in O U.5.C.5. @ 20

app.; providea that sach Contracting State shall recognize an agreement in

writing under which the pasties undertake to submit te asbitration all or any

differsnces which may arise betwesn them concerning a subject matter capable of

settlement by arbitration. The term “agresment in writing® shall include an

arbitral clause in & contract of an arbitration agreemsnt, signed by the partiss

or contained in an exchange of letters or telegrams. 0

Intecnational Trade Law: Disputs Resclutica
The seven grounds for refusing to confirm an arbitral sward are the only gro
sxplicitly provided under the Conventicn on the Fecogniticon and Enfsrcement ':;‘BO
Foreign Arbitral Awarda (Convention], 21 U.5.T. 2517, 330 U.M.T.5. 3B, repr =d
in B 0,5.C.5. @ 10 app., once the Convention is found to bs applicable to .
arbitral award. When an action is brought o enforce an award rendersd

United States, a court in this country may refuse to enforce the

ssven grounds only.

civil Procedure: Preclusion & Effect of Judgments: Res Judicata &\
As & genezal rule, the doctrine of res judicata, of claim preclusi covides
that whan a court of competent jurisdiction has entered final an merita
of a cause of action, the partiea to that action and their v, are theareby
bound not only as to every matter presented to the court buw 39/ as to every
matter that might have besn brought before the eourt.

Civil Procedurs: Preclusien & Effect of Judgmentes: Cal
Under the doctrine of collatezal estcppel, or “ias
suit is upon a different cause of action. the J
precludes relitigation of issuea actually litiga
af the fizrst action. For collatecal sstoppel T
preasnt: (1) the issuss of both proceedings
issues were actually litigated and decided
must have besn full and fair opportunity
pricr proceeding, and (4} the issues
Jjudgment on the merits.

Civil Frocedure: Preclusion & E£f
Comstiturional Law: Procedural
It is a wiolation of due procsa

Esteppal

usion, ™ whers & second

the prior suit

nscessary to the outcoms
« four elements muat be

E identical, [2) the rslevant

cior preceeding, (3} thara

litigation of the issues in the

ceasary to support a valid and final

udgmente: Collateral Eatoppel
ani Scope of Protection

a judgment te be bBinding on & litigant who

The doctrines of collat 1'estoppel applies only to judgments on the mecitas, and
sracnal jurisdiction ia not & judgment oo the mecits.

United States
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Civil Frocedure: Dismissal of Actions

Civil Procedure: Preclusion & Effect of Judgmenta: Collateral Eatoppel

Ped. A. Civ. P. 4l({b] provides that unleas the court in its order for diamaissal
otherwise specifies; a dismiasal under that subdivision and any dismissal nokt
provided Far in that rule, other than a diamissal for lack of jurisdiction, for
impropsr vanoe, of for fallure ©= joln & party under Rule 19, cpsrates as an
adjudication wpan the merits.

Intecnatiooal Law: Dispute Fesclution: Arbitration & Mediation

Artiele II(2)} of the Comventisn on the Recsgnition and Enforcement of Foreign
Arbitral MAwards , 21 U.5.T. 2517, 330 U.N.T.5. 38, reprinted in 9 ¥V.5.C.5. @ 20
ApD., provides that the term agoesment 1 writing shall imclude an achitral
clauas in & contract signed By the partiea,

Intsrmaticnal Law: Dispute Resolution: Arbicration & Madiation
Internaticnal Law: Dispute Resclution: Comity Dectrine O
The language of the Conpventiom on the Recognition and Enforoement of Foreign

Arbitral Mwards , 21 U.5.7. 2%17. 330 U.M.T.S5. 38, reprinted in % U.S.C.53. B 20,

should be interpreted broadly to effectuate its recognition and enforcemsnt

purposes.

International Law: Dispute Resclution: Arbitrationm £ Mediation *
An agresment LN H'I.lt].“ shall incluede and thus 18 net limiced ta AR Arbi
use in a contract, and Section 1 of the Convention on the Recogniti
cement of Foreigm Arbitral Awards [Comventionm), 21 D.3.T. 2517,
V.N.T.5. 38, reprinted in % U.5.C.5. B 20 app., providea that the rafafy hipa
betwesn the partisa can be contractual or mot. Comvemtion. art. I &

International Law: Dispute RAesolution: Achitration & Mediati
International Law: Disputs Reaslution: Comaty Doctroine

The public policy defense under Article V{Z) (b} of the Con om the
Aecognition and Enforcement of Foreign Arbitral Awarda | cYon), i1 U.5.7.
2517, 330 U.H.T.5. 38, reprinted in % D.8.C0.5. B 20 app.; extremely narcow
one, which pertains only when enforcement would wiolat forzm atate's moat
basic notions of moralivy and juscice. The gensral

infarming the Convention and sxplaining its superas of the Gensva
Convention points toward a4 pnarcow reading of € o policy defenss. Ao
expanaive conatruction of this defense would vit@atd) the Convention's basic
effor: to remove preaxisting obatacles to en emenit. Additiooally;
considerations of reciprosity -- consldera vah aXpress recognitisn in the
convention itself -- counsel courts to = public policy defense with
caution lest foreign coucts frequently t 1t as a defenses to snforcement of
arbitral awards rendared in the Unice

International Leaw: Dispute Resolu
International Law: Disputs Reao
Exremecus legal ceascaing or =i
itral panel should ge
aning of tha Convent

cral Awards (Conventi
v.s.c.5. @ 10 app. All

: Arbitration & Mediation

an S Comity Dastrine

cation of established legal principles by
not be held te wviolate public policy within
he Aecognition and Enforcement of Foreign
U.B.T. 587, 33 O.N.T.5. 38, meprinted in 9
they procediural or substantive, are founded on
atisng pelicy conside +« Yet not all laws represent this coomtry*s moat
bBasle nationsd of mo E¥, justice. Were it otherwise, the Convention'a
public policy ax would eviscerate the very goal of the Conventicn as a
whole -— to sno the recognition and snforcemsnt of commercial

N
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arbitration agresmenta.

COUMSEL! For MARCUS TAADING, INC.. plaintiff: Stephen J. Conover, Genuarioc &
Copoves, Nopwalk. CT.

Far COUTINEG CARO & CO. USA INC., defendant: Herbert B. Halberg, c/o Law Offices
of Mitchell Rosenfeld, HNoowalk, CT.

JUDGES: Alwin W. Thompson, Dnlited States District Judge.
OPINIONBY: Alvin W. Thompaon

CPINIOH: RULING ON MOTION TO DISMISS PETITION TO VACATE, AND ON FETITIONS TO
CONMFIFM, RRBITRATION ANAED

In =arly 1983, Coutinho Caro & Co. U.5.A., lne. ("Coutinhe®] enteced inte 0
negotiations with each of Marcus Trading, Inc. (“Marcus®™) and Hunan PFrovince
Matals ¢ Minerals IEpart & Export Carp. ("Human®| for Coutinhe to sell ateel
billets to mach of Marcus and Hunan. Coutinhe refused Tto 'pill'_fb.l:I undet
substantially idantical agresments it sntered into with Marcus and Hunan, O
reapectively, claiming in sach case that the other pacty had failed to sati
an express copdition precedent. Marcos and Hunan(*2)] sought arbitzation 3
befors the China Internaticrnal Ecenomic and Toade Arbitration Commiasion
rnl.nn': in Beijing. on Auguat 5, 1955, the Commission handed down

favor of Marcus and Hunan, finding Coutinho liable for breach of :\ .

Be

This satter is presently before the court on a petition Tto va ()

Commission's award in favar of Marcus, nl brouoght by Coutinho | 4
3:55cvZI6L) , and petitions to confirm the Commission's award, by Marcus
[Docket Number J:%€cvilll] and Hunan [(Docket Number J:%8cwvl cus has
moved to dismiss Coutinho's petition to wacate, and Cout cted
aeveral defanses in cppoaitien To Marcus and Bunan's pat copnfirm.

—————————————————— rnnmn-tn————Q e == == =
nl Courinho®"a Pl'ﬂil..l.ﬂi to wacate addresasas Fﬂttim af the
Commiasion’s award that pertains to Marcus.

For the ceasops that follow, the
subject matter jurisdiction to hear
Marcus' motion to dismiss Cout -
court finds further that sach o
enforcement of the swerd lacks

Tll:ﬂ 'a sward, brought

1. FACTUARL BACKGROUND

ludes that it does not have

‘a petition to vacate. Ascordingly,
tion is([*}] being granted. The

‘s objections to recognition and

» hecordingly, the petiticns to conficm the
and Hunan, are being granted.

Ceutinhe Caro & oAes InE., I8 & Delawsrs corpocation with its
principal place af in Stamford, Cornecticut. Marcus Trading, Inc., is a
California corporat ith its principal place of busineas in Wilmingtan,
California. Metals L Minerals Import & Expart Corp. 15 a

United States
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corporation organized under the laws of the Feople's Republic of China with its
principal place of business in China.

on of about February 13, 1593, Coutinho entered into contract negotiations
with Marcua and with Munan. Coutinhe entered inte a "Concract™ with Marcus,
executed by both parties, pursuant to which it agreed to sell to Marcus, apd
Marcus agreed to purchase from Coutinhe. 10,000 metric cons of atesl Billeta,
which were to be ahipped from Fimland to Chinas. Coutinho entered into a
substantially identical contract with Human. (Answer to Fet. (doc. # 5, Docket
Number J:96cv2Z2lB] at Ex. C |(contract between Coutinho[*4] and Maccus):
Anawer to Pet. (doc. § B, Docket Nember 1:96cv2219) at Ex. C |[contract betweesn
Coutinhe and Hunan).) Eacsh of the sentzacts ihcluded the following condition
precedents which was sst foarth below Coutinhe's aignatupe:
Suphject to Buyers Letter of Credit being amended as reguested. Letter of Credit
conditionsa prevail over pressnt Contract conditions.
{Id.] Each coptract also comtained an arbitration clause, which provided that
“"all dispuctes in connecticn with this Contract or the execution tharsof shall b
settled by friendly negotiation,” but failing that, arhicration would be hald

bafore the Commisaion, in accopdance with the Commissjon's rulea of procedur
- *

af absur Marsh 30, 1993, prioar to the shipment of any stesl billle
inho notified each of Marcus and Hunan that it was refusing to FIK

was declaring the contracts mull and void because each of Marcus

Bunan had: (1] failed to provide timely notice of a required t £o tEhe
letters of credit, and (I} failed to proparly amend cthe lette it. Each
of Marcus and Hunan thereafter demanded arbitration before ssion in
Beijing, in or about June 1994. The(*5] two matters were he the sams
panel of ashitratocs, which fssued & aingle acbiccal awa

Coutipnho cbjscted to procesding with the arbitrati ing in sach case
that the conditien precedent of providing an accept ster of credit bad nat
been satisfied and that, accosdingly, po contract the parties confecring
jurisdiction upen the Commissieon had ever come teance. Each of Marcus
and Hunan responded that its letter of credit propecly and timely

amended and that Coutinho'a failure to perfa L4 fore conatituted a breach of
EONTEACT .

At a preliminary hearing, the pansl ee arbhitrators decided that,
notwithstanding the partiea’ disagca £ whether theoe sxisted valid
contracta betwesn them, the Commissi jurisdicticen and asthority to hear
the disputes. This was based on a ing that the arbitration clauss waa
savarable from the remaindse of t St fast

arbitration article
aigned the contract.
the arbitration commissi

AEL. of Stephen « # 8, Docket[®*§] Mumber J:9€cviIll)] at Ex. B,
p- 4 (Achicral Awar . 5, 1955] [hereinafter "Arbitral Mward®™).) n2 The
arbitrators Coutinho"s disputes with Marcus and Bunan be
consclidated inta rhitration in Beijing.

bimding om both partiss as long as thes partisa
tration article is an effective article and
& jurisdiction in this case.
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n? In the Commission's view, "the sffectivensss and sxistence =f the contract
ahall nmot affect the arbitration srticle.”™ |[Arbaitral MAwacd at 4.)

- o wowowowow o= o= =G FootnOotel - - - - - = == 2= s == sasoas s

On Aogust 5, 1998, ths Coesmiassion vnanimously found that Each of Marcus and
Hunas had satisfied the condition precedent in its contract and that Coutinho
waa liable in each instance for breach of contcact as & Fesult of Lts
nepperformance. [(Arbitral Award at 10.] The arbicrators awarded Marcus the sum
of § 135,216.97 plus interest at 10% per year from September 20, 19385, and
awarded Hunan the sum of § 300,000 plus interest at 108 per year from September

20, 1995. (Id. at 12-13.) Q~
Frior to the arbitratich awarpd beaing isausd in Beljing. Coutinhe filed suitc
againsat Marcus in this district. See Coutinhe Care & C6. v. Marcus Trading,
Inc., Ho. [*7] 2:%4cvilii [(JEA]. The complaint fpn that case, filed on August
9, 1954, alleged that Marcus besached its ageessment with Coutimho by faill
sbtain an acceptable letter of credit. Coutioho sought damages that fncl
profits; coats and sxpenses. On March 31, 1995, Marcos filed a mot
a for lack of personal jurtadiction and a mtiﬁn to AtAy the
arbitration. On July 30, 199§, the court granted Marcus' motion to
sight-page ruling. On the same date, the court alse ifssued & marg J.
endorsement order denying the motion for a stay in light of the
in ita ruling on the motisn to dismiss that no copntract axiat

parties. This statement in the marginal endorsement ofder ia im Inr =taL]
af Coutinho's objections to enforcement of the arbitration a E issks Rere,
Coutinho argues that under the doctrines of rea judicata ateral

estoppal, it has been established for the purpcaes of the presancly
befcre the court that oo contracts existed betwesn the =S .

II. BOTICH TO DISHISZS PETITION TO VACATE WMI@.H

Coutinho has filed a patitiom with this o o Facate the Cosmiasion's
[*8]award on the grounda that: (1) the awacd red in manife=st
disfegard of the applicable law of contza {2} the arhitration pansl
excesdsd its authority in cendacing a dsc tha walidity and exiscences of
the subject contract. Marcus has moved ss that petition for lack of
subject matter jurisdiction.

The ifssue bafore the court oo
asserts, the court is deprived o
Conpvention opn the Recognition
1 1958, 21 @.B.T I517, 330
3 4 [(Wesat 1993 [her

izho contenda chat the
that the Fedaral Rrhibr
entertaln it petici

" motion to dismiss iz whether, as Marcus
iddiction pursuant to the provisions of the
orcement of Foreign Arbitral Asmzda, June
. J8; ceprinted in § U.5.C.A. @ 201 app. at
onvention®], to hear this petition to vacate.
tion i inspplicable to the award at isaues and
£, 9 U.5.C. 0@ 1-16 (159%94), empowers the couct to

The court cone i'l: tha award at jssus 13 goveined b"_l' the Convention and
ehat, 1R accardas the provisions of the Convention. Coutinho's petition

Q
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must be dismissed for lack of subject matter jurisdictiaen.
A. Governing Law [*9]

The Convention entered into force in the United Statea on December 29, 1%T0,
and i3 |:;|1:,l::.t:.'|.g ipcorparated into United States law through implemsnting
legislation found at % U.5.C. 38 Z01-208. The Convention's goal waa “to
encourage the recognition and enforcement of commercial arbitration sgresments
in internatlonsl contracts.® Echerk v. Alberto Culver Co., 41T v.5. 508, 520
A.15, 41 L. Ed. 24 270, 54 8. Ce. 244% (1974). Ik aimed "bo limic the BEoad
attacks on foreign arbitral awards that had been authorized by the predacessor
Geneva Convention of 1927.% Intecnational Standard Elec. Corp. v. Bridas
Sociedad Ancnima Petrolecs, Industrial y Comeccial, 745 F. Supp. 172, 176
(5.0D.H.¥. 1850} (citing Parscma & Whittemore Oversesss Co. v. Societe Generale De
L'Industrie Du Fapier, 508 F.2d 969, 971 (3d Cir. 1974)]. Accordingly, the
llﬂmﬂl' of The Convention "should be .I.I'I.IIEFJ:I:'El:d ll:l:l:l-ll.ﬂ.l‘lfI to effectuats LTa 0
recofgmition and enforcemsnt parposes.® Bergesen v. Joseph Muller Corp., T10 F.2d
928, 533 (34 Cir. 1983); =f. Parsona & Whittemors Owerssas Co., 508 7.2d at 574
(neting that[*10] defensss to enforcement of foreign awards under the
Convention are nacrowly conatsued). O

As an intermational treaty duly ratifisd by the United States, the Con
"is the supreme law of the land, U.5. Conat. agt. VI cl. I, and contzola

in any Mmerican court falling within its sphers of applicatisn.” -
efio, ¥ Ghilewich Imt'l Coarp., TE® F. Supp. 1229, 1236, {5.D.M.Y¥.
jemphasis added), appeal dismissed by 904 F.2d 58 {2d Cir. 19893). af
the Convention's application im ssat fozth in ica flcat article:

recognition and enforcement of such awards are sought . . . 1l alsoc apply
to arbitzal awards net consideced as domestic awards in where their
pecagnition and enforcemsnt are sought,

This Convention shall apply to the fecogniticon and enforcemsn ieeal
avarcds made in the territery of a State other than the Stat the
)
Eate

Cenventlon, azt. I(1l}. "The teeritoerial concept ex
af Rrticle I(l) presents Llitetle difficulty.” Berge
establishes, simply and categorically. that ©
arbitral awardsa[*11] rendered in & countsy ot
anforcement, whether or not such awards may b
state.” Id. at 531: aee also Jomea v. Sea
F.3d 360, 364 [2d Cir. 1994} ["Whsre . .

the recognition and enforcement of uhﬁ

in the firat sentence
D F.2d &t B32. It
tien appliea to all

the state of

ded as domeatic in that

« Freesport Hew York, Inoc., 30
reemant to arbitrate imvolves
sda made in the tercitory of a

nation other than the natisn whers thon and enforcemsnt are sought, the

Convention applies.”™).
Tha asczond asntence of Arzicle Ik of the Convention, which relates to

"arbitral awards not considered cmestic awardsa,® has provided a complex
rprative challsnge to in this country. See, e.d., Lander Co. w.
Investments, Inc., LOT7 4. 6 (Tth Cir. 1997); cert. demied, 532 U.B. 811,

15% L. Ed. 2d 1%, 11B 5. » {12971 ; Bergesen v. Jossph Muller Casp., TL1D

F.id 938 |2d cir. 1%83) Arbitration Between Trans Chemical Ltd. and Chima

Nac"l Mach. Import rt Corp., 978 F. Supp. 266 [9.D. Tex. 19971. In

Bergeasn, the court -id‘ t the Convention itself did not define

*nondosestic® awa 10 F.2d ac $32.[*12] However, "inasmuch as it was

lmll'ln':l]" lafr Stake to define which awards weres to be conaidered as

N
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nondomestis, Congress spelled oaut Lts definition of the concept in section 202°
of the implementing legislation. Id. at 931 (citation omitted]. Accordingly.
the court in Bargeasn held that the second sentence of Article I(1), as
supplemented by 5 U.5.C. B 202, applles to those arbitral aswarda made in the
United States which arise from a commeccial relatisnship with sams significant
foreign Dexus. See Bergesen, T10 F.2d at 932; ses alsc Landsr, 107 F.3d at 4832,

Bection 2 of Article I contains a definition of the term "arbitral awards,”™
and Section 3 provides for the right of a country that is acceding to the

Conventicn to limit the scope of its application in that country in twa
specified wayay

When signing, ratifying or acceding to this Conventicn, or notifying extensien
under article X hersof, any State may on the basis of reciprocity declare that

it will apply the Convention to the recognition and enfofcement of awards mads

only in the terzitory of ancthesr Contracting State. It may alaso declaze[*13]

that it will apply the Convention opnly to differences arising out of legal
relationships, whether contractual oz not, which are considered as commsercial

under the national law of the State making such declaration. O

Comvantian, art I.[3).

Applicatisn of the Canvention in the United States is governed by a sta
"rililm found in the implessnting legislation; which reflects this ooy
i

slon to limit application of the Convention to commercial ull{ilﬂg and
defines nondomsatic awards: x
An arbitration agreement or arbitral award arising out of a legal lationahip,

all 35 J M a
CrIansactisn, SohtEact, of affesment described in sectiem 2 @& ‘, tizls, falls
under the Convention. An agreement or award arising out of Sibulf
which is sntirely betwssn citizens of the United Statas ah -
fall under the Convention unless that celatismship inval
abroad, envisages performance or enforcement abroad,
reascnable selation with soe of moce foreign states
ssction & corporaticn is a citizen of the United 3

e ir 1s[*14]
incarporated or has its principal place of hu.lub !

United States.
§ U.5.C. @ 202 [1994].

Fipally, the Unized States, in ratify J
resarvation [(conaistent with Article I :

the Copvention, on the basis of recipzf
af anly chase awards made in the Eecgi of ancther Contracting State.™ 9
T.S.C.A. B 201 app. &t 526 n.29 i% }« This reservation presents no

problem in the present case, as na\(the situs of the award at issue] is a

Conventioh, alss entered a
he Comvention) that it "will apply
ta the recognition and snfoccemsnt

PRIty te the Coovention. Sees 1d 514.
re, the arbitral b 4 £ of Marcius was made in China, and its
ement is socught in ed States. In additiom, it is undisputed that
the ralatismship betws iss is considered as commercial. Therefare, the
on, pursuant go iret ssntence of Article I(l), provides the

framework for analys
is the aitus of the
Various LASTOES

af

Lasuss relacing To the Fltltlﬂ-ﬂ to vacats. nl It
at issus here that compels this conclusion, not
ed by the parties which pertain to (1) whether the

United States
Page 11 of 22



PROGE 13
E 2000 U.5. Dist. LEXIE B494, * LEXIEE

[“15] avard is coversd by the Convention pursuant to the second sentence of
Aetiele T{1}: [(2) recognition and enforcement of a foreign award; oc (3) &
cequest te cefer a dispute to arbitration pursuvant to the Convention. ad

nd By the same Token, the damsstic portiona af the Federal Arhitration AcE,

cellied upan by Coutinho in its petition to vacate, do not comtrel to the extent
that they are in conflict with the Convention. Ses % U.5.C. @ 208 (1994).

rd The multi-factorsd test articulated in the casea cited by Coutinho, ses
Jones ¥. Jea Tow Sacv. Freeport New York, Inc., 828 F. Supp. 1002, 1015
(E.D.H.¥. 1983}, rev"d on other grounds, 310 F.3d 160 (id Cir. 1%%4]: Filanto,
188 F. Supp. at 1236, was developed to asaiat & court "presanted with a request
to reafer a dispute tfo acbitration™ pursuant to the Conventicn. Lades v.
Caramiche Ragno, S84 F.2d 184, 186 [lst Cir. 1982} (emphasis added). As such, 1L
is not applicable to a case; such as this, which concerns the confirmation or

TS

Betting aside of an award previcusly rendersd in & farsign coumtry.
—————— —---------—---'Bndrnntnﬂtl:-—————-——————o -

B. Jurisdiction over a Petition te Vacate an Arbitral Award \

Having concluded that the Convention is the governing law reseant
caas, the court now turns ©o che guestion of what the celew Laicn of the
Conwenticn fequires. In short, the Convention centemplates pecitian Te
wvacate an arbitration award will be filed in the country = award was
rendered.

The focus of the Convention is, obv¥iously, the and efnfarcement of
foreign acbitzal awards. Two proviaicns of the Cop make refsrence to the

possibility that the party agains:t whom an award
seek to have that sward set aside or suspended.
clircumatances under which secognition and eni
refused. Section (1) (&) of that article prow
enforcement can be refused, inter alia, if
suspanded by a compatent autharity of ch
which, that award was made.” Conventi
fol lows:

t to be enforced may

V pertains to the
of an sward may be

¥ in whish, ar under the law af
« Wi{l){e). Article VI provides as

If an application for the setting
to a competent [*17] authority
authoarity bafore which the
ichers it proper, adj
also, on the applica
arder the otha: party ta

‘l* or suspension of the award has been made
erred to in article VWil (=), the

scught to be relied upen may, if it
ecisnion on the enforcemsnt of the award and
e party claiming enforcessnt of the awagd,
itable security.

18 mdded]| .

ioms of the Conventlon That it—ﬂ-ﬂilﬂﬂl ths
ACCLY againat wham an award is invoked may seek to have
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it ast aside or suspended make cefefsnse only to such an action being taken by a
competent authosity of the country in which the award was mads o by a competent
authority of the country under the law of which the award was mads.

In International Standard Electric Corp., the court guoted Profeasor Van den
Barg, and also referred to the discuasaiona at the confsrsnce at which the
Convention was adcpted, as to the meaning of the refsrence Ln Article V(1) (&) teo
the "competent authority™i

The "competent authority” as mentioned in Rrticle Wil] (e] for entertaining the
action of setting aside the award is virtually always the court of the country
in which the award was made. [*18] The phrase "or under the law of which®

the award was made refers to the theoretical case that on the basis of an
ageeement of Ehe parties the award Ls governed by an arbitration law whiczh ia
different from the arbitration law of the country in which the award was made.

A. Van den Berg, the New York Arbitration Convencion of 19%8 350 (Eluwer 1981)

jamphasis added). The view Ls conaistent with a commentary on the sircumstances

under which the Soviet delegate offered the amendment embracing the language in

ismue. See United Mationa Conference on International Commercial Arbitration,

Jummary Aecord of the 23rd Meeting, 9 June 1558, E/CONF. 26/5R.23 2t 12 (12

Sept. 1958, reprinted in @. Gaja, Intecnatlional Commerciml MArbitratlon: Hnrs

York Conwvention IIT €.213 (Oceana Pub. 157#). *

@ oo &\O

The court concluded that

it is clear . . . that any suggestion that a court has jurisdi o set aalde

a forsign award based upen the use of its domsstic, substanti the
fﬁ.l:l.l.i:l:l arbitration defies the logic both of the Conovention and of the
final Eext, and ignores the nature of the intermational arked yatam.
Ia.

Thia[*19] eourt finds the analysis in Internatiog Electric
Corp. persuasive, as did the court in M & C Corp._% n Behr GmbH & Co., 87
F.¥d 844 [Eth Cir. 19%%56) . There, the court also fonclBfled that “pursuant to the

Convention, an application for setting aside o
be made only to a "competent authority of t
of which, that award was made.' New Yorlk
Vil (el)." M & C Cocp., B7 F.3d at B47-48

: _  only the courts of China have
Jurisdiction to wacate the arbitration entered against Coutinhe ln faver
of Marcus. nd

- e m om oW oW oW om o m = ﬂt‘nﬂ‘tﬂl _______ O e o i ol il i -l i L

ppnditg an arbitral award may
£y in which, or under the law
» Art. VI (refersncing Arct.

The court also notes T language in the Convention -- "competent

ity of the country « or under the law of which, that asward was
made, " Convention, art. V| -— "refers exclusively to procedural and not
subatantive law, apnd =o iaely, te the regimen or scheme of arbitral
PEsCedural Law under arbitration was conducted.® International
Szandazd Elec. Carp. oF. Supp. at 17H. Here, the arbitration was conducted
in Beijing. purs rocedural rules of the China International EBcoposic and
Trade Arbhitrati asion.
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——————— - = = = = = = = — —fpd FootpnotEl= = = = = = = = =& =& = & = = = = =m

A.:d-nrd_i_uqlr, the court finds that it Lacka subjsct WACTEr T“:llﬂdﬂiﬁﬂ- ovel
Coutinho's petition to vacate the arbitration award, and Marcus® =otion T©o
dismias the petition is bsing granted.

III. FETITIGNS TG CONFIRM ARBITRATICN RWARD

The conclusion that Coutinho may not seek to vacate in this court the
arbitral award at issue does not resolve the gusation whether that award should
be enforced by this coort. Fursuant to Article ¥ of the Conmvention, this court
may hear sbjsctions rajsed in cppesition to a petition to confirm an award,

whather tThat award was made in che United States of slaswhers. See M & C Corp..
BT F.ld at B48.

sward rendered by the Commissien in Beirjing. Theae actions have been

Marcua and Munan filed separste actionsa petitioning the court to canfiom the Q~
consolidated. Coutinhe has taised cheoes defenass to enforcement in each case. O

Onder the Copvention, a "district coort's roele in reviewing a forsigm
arhitral sward is strictly limived.” Yusuf Ahmed Alghanim & Sons v. Toya S
-.s 16 F.3d 15, 1% [2d Cir. 1997}, cert. denied, 522 @.5. 1111, 118

2. 140 L. Ed. Id 107 (1998). "The court[=Il] shall coniizm the
unleas it finds one of the grounds for refusal of deferral of sec £l
i

ar
enfoccement of the sward specified in the Convention."™ 9 W.5.C. B0 L299] .

Article V of the Comvention asta forth the following grounds fo ng to
recognize oF snfsrce an arbitral award:

(a] The parties to the agresment referred to in article II /Q . under
some ipcapacity, or the said ageesment is not valid unde ta uha:h the
parties have subjected it or, Failing any indication the under the law of
the country where the sward was made; or

{b} The party sgainst whom the award is inwvoked m given proper notice of
the appoiniment of the arbitrator er of the lr.:h :p:m:iﬂ:.nq: or Was
otherwise unable to present his case; or

{cl The award deala with a difference not ated by or not falling within
the term of che submission to arbitrati t contains decisians on matters

beyond the scope of the submission th ation - + «J O
o

(d} The compoaition of the arbictral
in sccordence with the agreement

ty or the arbitral procedure was not
pACties . . .7 AE

[ed The award has not|*2i] ye binding on the parties, ar has been
aalde or suspended by a ent authority of the country in which, or
£ the law of which, rd was made.

Convention, arct. Y1) |
*the subjsct mattar o
arbitration,” er (b
COntEREY to Ehe
recognition is a3

= added) . Enforcement may also be refused {a) Lf
differance is not capable of ss=tlement by
“secognition or snforcemant of the award would be

cy of the countcy® in which enforcement or

Id, at azt. wid].
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né Azrticle II provides, 1p pertinent part, as follows:

il} Each Contracting State shall cecognize an agreement in writing under which
the partiss undertake to submit to arbitration all er any diffecences . .
which may arise between them . . . concerning a subject matter capable of
ssttlement by arbitracion.

(2] The term “sagreement in writing™ shall include an arbitral clause in &
COnTIACT OF AR arbitracion agreemsnt, signed by the parties or contained in an
exchange of letters orf telegrama.

- o ow omm ow omow weowowow owmowmowmowm wip FOOIROLER— v o e w = = o = = = s s s s ==

Thase seven grounds for refusing te confirom an arbitzal award “are the only 2
grounds sxplicitly provided undsr the Convention™ once the Convention is found
to be applicable to an acbitral sward. Yusuf Ahmed Alghanim & Sons, 12€ F.
19. It is "clear™ that when an action i3 brought to enforce an award rends
cutaids the Uniced States, a court in this countcy may cefuse to snforce
on theses grounds enly. Id. at 11; see also Parsons & Whicttemsrs
508 F.2d at 977 ("Both the legislative history of Article ¥W. and
statute enactad to implement the United States’ accession to the C
atrong authority for treating as sxclusive the basea ast forth in
Convention.”] (internal cization and foornote omitted]: Hatl
Libyan Sun O0il Co., 731 F. Supp. 8200, 813 (D. Del. 1590) (noti the court
"must recognize” an arbitral award "unlesa (the reapondesnt]
assect one of the seven defenses enumerated in Article V of

At
*
on are

In the consclidated actions brought by Marcus and £ irm the
afbitral sward cendered in their faver, Coutinhe cais these
chjections to enforcement. Coutinho claima that (1)
Judicata and collateral estoppel operate to bar Mar
that thers= was a conotract between the pacties
bringing a claim for enforcessnt of the award
precioded, pursusht to Artiele II of the C
WEiETen agoesment to arbitrate the dispute
precloded, pursusat to Article Wi(2) [(b) of
snforcement would be contrary to the

af res

: nT (2] enforcement is
the parties never made &
them: and (1] enforcesmsnt is
vention, as recognition and

a7 Cougtinho alsc argues in ga 6, L CORReCTiGR WIth This ADJUmentT. That

SSALEASE WaS EVEE d inte with the buyer, and that,
1y, the lrhd.trlu@n lacked jurisdiction. The court’s analysis as

to why this argumsnt advan Coutinho is unavailing is set forth in Par:
III.B., infra.
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A:. Res Judicata and Collateral Estoppel

Coutinho first argues([*25] that enforcement of the arbitral award &t
issus is barred by the doctrines of rea juodicats and collateral satoppel. which
preciude relitigation of claims and issues that were previocusly decided in &
related mattar. In -Iﬂ.ﬂ.‘l.'ilﬂiliﬂ this afgumsnt, The COUrt asaumes I-I'Hul-ﬂ-dn that,
but peed not cesch the issue of whether, thoae doctriines <an properly be Eaiswd
in this context as a bar to recognition and enforcement of sn sward under che
Comvention. nf This cbjection is based on the action filed by Coutinho against
Marcus in this district on hl.'l-ﬂ'l.l.l'l'. 8, 1994, Coutinhs Cara L Co. v, Marcus
Trading, Inc., Ho. 1:94cvl325 (JBA), to recover losses it sustained by reason of
Marcus® alleged failure te provide an acceptable letter of credit. The sult was
dismiased for lack of in perscnam jucisdiction over Marcus. In dismissing the
action, the court cited Coutinho's "conceszion EhHat fo coltcacst was [ormsd™ A8 A

raason for rejecting Coutinhe's argument that perscpal jurisdiction existed by

virtue of the fact that the contract was made 1n Connecticut. (Ruling on Def.'s

Hot. to Dismiss (doc. % 22, Docket number 3i94cwl3Z5) at 6.) A% Q
——————— -——--v--v—--rnntnntl-:—-—--—--——————————O

is not among thoae specifically snumerated in Article ¥ of the New York
vention as a defenas to confirmation of & foreign achitral awazd.
Supreme Court has noted the fact that "the doctrine of rea judica
vital publiec intereata beyond any individual judge's ad hoo determd
equities in a particular case. There is sisply oo principle of law %
which sanctions the rejection by a federal court of the saluta

nd A defense based on the doctrines of res judicata and collatecal &l:%o

gea judicata.” Fedezated Dep't Storsa, Inc. v. Moitis, 452 U.E 401, &8 §.
Ed. 2d 103, 101 &. Cz. 2424 (1991} [internal guotAtion marks ]l. The ssurt
peed not resoclve the issus of the interplay between these = and the

Conventisn, howewss, in view of its comelusion below tha 's ArgQuEBSntca

are unavailing.

n% In asserting that Marcus was subject to QJ in per3ocnam
Jurisdiction, Coutinho relied on the section icut's long-arm statute
that cequirea & "cause of action acising . . o £ any cantract made in this
state or to be performed in this stace.® C - Stat. § 33-920(f) (1) .

As a general rule, the doctrin
provides that when a court of
af merits of a4 cause of actien,

¥ bound pnot only as to
matter that might ha
& Elec. Corp. v. Empresa
Baptiste v. Commissione

res judicata, or "claim preclusion,®

temk jurisdiction has sntered final Jjudgmentc
parties to that acticn and their poiviea are
matter presented to the court but also as to
brought before the court. Central Hodson Gas
Santa 3.A., 56 F.2d 35%; 366 (2d Cir. 1985):
ernal Bevenue, 29 F.Jd 433, 4315-3& [Beh cCirc.

1994) . Under the in f coliaceral estoppel. ar "lssue precluaion.™ tha
second suit ia upeon iffdrent cause of action, and the judgment in the prier
suit "precludes © tion of issues actually litigated and[*27] necessary
To the agtcole o firat action.” Farklane Hosiery Co. w. Shore, 439 U.5.

Q
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323, 33T m.%, %8B L. B4, 24 553, 99 5. ct. 645 (1979). For collataeral eaTeppel TS
apply, four slemsnts muat be pressnt: = (1] the issues of both proceedings must
be identical, (2] the relesvwant issues wers actually litigated and decided in the
prior procesding, (3} there mist have been 'full and falr cpportunity’ for the
litigation of the issuss in the prior proceeding, and (4} the issuss weibe
RECEISATY o support a valid and final Judgment on the merits.” Central Hudsan
Gas & Elsec. Corp., 56 F.3d at 366.

#As & preliminary matter, the court notes that only the defense of lLasaus
preclusicn, =8 oppesed te clalm preclusion, 1s potentially applicahle in this
case. This is so because the claims being boought befere the court by Harcus and
Himan in ths pressnt litigation -- petitions for enforcement aof an arbhitral
award == could pot Fﬂlul? have bBeen brought in the sarlier actlon initiated by
Coutinho. At the tims Marcus moved to dismiss the suit Coutinhe Filed in August
1954, there was no arbitral award to be enforced. The court therefore turnas to
the defense of fssus preclusion. [=28]

As to Hunan, Coutinho's collateral estoppel arguement should be fejected Q‘
summarily, becauas Funan was not a party to the sarlier action nor is it ino O

privity with any pacty to the sarlier action. "It 1s a vislation of dus proceas
for a judgment to be binding on a litigant who was not a party or a poivy
therefore has pever had an opportunity to be heard.® Parklane Hosiery Co.,
U.5. at 327 n.T7. While there is no doubc that Coutinhe's transacticna 'H'il.

cus and H.:m.l:n wers materially intertwined, this does not, as a I.i'l.'.':-u

ce Marcus and Hunan in privity with one ancther. See, e.g., Alpe
Newspapsr Delivery Ins. w. Mew York Times Co., 876 F.2d4 I68, 270 l; lil-lir =
Secretary of Labor v. Fltzsisssoms, B05 F.2d 682, &88 n.% (Tth Cir

Coutinho"s apgument alsc fails with respect to Marcus, the
earlier litigation 1n this district,; because the doctrine of
appliss only to judgments on the marics, and a dismissal !na

t in the
eral estoppel
af pecsonal

jurisdiction is mot a judgment oo the merits. See Hacper 8, Inc. ¥. Rmoco

Chemicals Cofp., 657 F.2d 9358, 943 [Tth Cir. 1981];[%25] agal ¥

Ammrican Tele. and Tele. Co., 606 F.Id 8432, 644 (3th C T8 'I'h-l.ll: L
Casaslla, %60 F. Supp. 691, €97 (5.D.M.Y¥. 188T7); In
110 B.R. €38, 642 (Bankr. E.D.N.Y. 1920} ; Fed. R.
the court‘s order dismissing Coutinho's prisr
jurisdiction over Marcus does not precluds ral
whether a valid contrcact existed betwemen the t i

r lack of perscoal
on of the questicn of

_ e o mm omr mr wm m omm om om omr omm om m wm D‘zw-----------'-----

allk It is corrcect, as l.'.nu‘l::l_'p.h.-u po Et,; that the coort in Harpar Plastics,
Ine. refers o a "Sore modsrn to what constitutes a Judgment on the
merits which “sxtends to dismis cther than traditicnally substancive
graunds.” E57 P.2d at 943. the first citation fallowing that statement

o Rale 41(b] of the P ea of Civil procedure, which explicitly

ides that "unless che ifn its order for dismissal otherwise aspecifies,
a dismiasal under this s on and any dismimsal not provided for in thia
rule, other than a di or lack of jurisdiction, for Impropes wenus, of
for failure o join a under Rule 19, opersates as an adjudication upon the
marlica.” Fed. R. Ci (Bl (emphasis added)] .

= e o w ow W W om

- -End FOOLROLEE~ = = = = = = = = = = = = = = =
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te10]

Coutinho argues that the court made the substantive findimg in the 1994 case
that no contract esxisted before ruling that the court had ne jurisdistisn oves
Marcus. Acecardingly: in Coutinho's view, that finding is entitled to poeclusive
effect. Assuming arguendo that a4 dississal for lack of personal jurisdiction
bars relitigation of substantive issues necessarily decided in making the
determination as to jurisdiction, the court nonetheless concludes that there waa
no prior fimding as to the sxistence of a contract which has preclusive sffect.

in particular, Marcus was not given a "full and falc oppestunity.” in the
pricr action,; to litigate the guesation of whether a contract was formed. In ita
motion to dismiss, Marcus acgued that, while thers was a valid coptract betwesn
the Fi.l.'l.lll. Ehe contract and its attendant circunsatances d4id not l-'llﬂ-ﬂﬂ the
assertion of personal jurisdiction in the state of Connecticut. (Mob. T6 Dismiss
{doc. # 12, Docker Mumber 3:54cvwl1325).) The court's conclusion that no comtract
existed between the parties was based ezclusively on a "concesaion®™ made by
Coutinho. {(Ruling on Def."s Mat. te Dismias az E-7.) Clesazly Maccus had nl:l
incentive £o[*31] challenge a "concessicn™ which supported its peaicion om
the primary issus being litigated that of in personsm jurisdiction.

Moreover, the court's fipding that there was oo coatract between the
0ot necessacy to support its ruling on jurisdiction. In particular,

that the plaintiff's "conceasion” deprived the court of juris the

court then found, in the alternative, that "even if thaoe was a be
pezformed, the contract was not to be performed in Compecticut.®
Def.'s Mot. ta Diamiss at T.)

Home of the abeve-referenced ceonsluslons are alteced by ©
marginal endorsement order denying Marcus' moticn for a sta J
arbitration. That order reads as follows:
In light of the Court's finding that no contract exist the parties
[s=e Ruling oan Defsndant's Motien te Dismisa], def applization to atay

this proceeding pending arbitration is DENIED.

{Marginal Endorsesment to Application For Stay
13; Docket Mumber 3:54c¥l325).) The *findingl
endorsement is explicitly based on the o
Dismiss. [*33] Therefors, the nonpreclua
metion to dismiss carries over Eo this
contract existed batween the parties
Marcus® applicatisn for &4 stay, a3 the
case had been dismisased. nll

'..---.-._____a.

nll The date stamps on ri'e reling on the motion to dismiss and the
EoUrt's endorssment to ication for a stay indicate that the two orders

were filed aimultans 1 at 4:38 p.m. on July 30, 1996.
*
---------Sa*-a-mm:nﬁu:--------v'---'--'

c ng Fe: Arbitrationm (doc. #
#d in this marginal

ing on Defendant'S Motion to

e of the ruling on the

reover, the finding that no

neceasary to the disposition of

8 o licigatien te be stayed coce the
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B. Azticle IT Fequiremsnt of an “Agreement in Writing"

Coutinho next opposes confirmatien of the acbitral sward on the ground that
the requirement inm Article IT of the Conventicn that there be an "agoesment in
writing® between ths parties was not met in this case. Im particular, Coutinho
argues that there was no arbitration agreement upon which an enforceable award
could have besn based dus to the failuse of & condition precsdent upon which the
wvalidity of the satire contract, [*33] Lincluding the arbitration clause, was
contingent.

The court construes Coutinho's argumsht as one that the jurisdictional
requirement of Article IW(1) (b] for obtaining recognition and enforcement of an
arbitral awapd, i.e., that the cousrt be furnished with the “agressent in
writing” contemplated by Article II, canmnot be complied with hers becauss ns
such agreement ever existed, as opposed To (1) an argument, pursuant to Section
1ia} af Areisle ¥, that the agresment was not valid under the law of ths countey
where the sward was made; or (ii] an argument that a determination that there
was no agoosment in writing would bes an additional basis for refusing, ;m-:luqnt
ta Azticle WV, to cecognize and enfofce an award. See Yusuf Akmed Alghahim &
Sona, 126 F.3d at 19 (The seven bases set forth in Article ¥ "ace the only
grounds explicitly provided under the Convention® for refusing to confirm
arbitzal award.). Also, the court notes that, to the extent Coutinha ar

Convention is not applicable at all to the arbitral sward at iasue

finda that argument unparauasive. Jes supca Pact II.A..

Article II([2) provides that “"thes term ‘agresmsent in[®*314] writ &\

include an arbitral clauss in a comtzact . . . signed by the pargie

Hugs, in sach case, both parties signed a "Contract,” and that

contained an arbitral clavss. In both nstances, Coutinho'a

followed by a statemsnt indicacting that its being bound h;r :-l.l:t Was
subject to the letter of credit being amended as requeste was no such
provision am to the buyer. Thus, the contract was, in e  subject ta &
condition precedent. Howewer, it was a contract noneth 'mu is not a
situation whers the partiss structured a condition £ to the existence of
the contrace, see 11 Bichard A. Lord, Williston on cta, @ 38:7 [dth ed.
2000) , notwithstanding Coutinho's arguments that ta be to the contoary.
This fact is svidenced by the second sentencs outinho's signature, which
eafers co "present Contract conditions.®

Hewewer, even assuming acguends that t
“contract™ under Article II(2], the L
sufficiently broad to inciude it, and
intecrpreted broadly to sffectuate it
purpcses.” Hergessn, 710 F.2d at &
and thos is not limited te an a
prevides that the celatiocnshi

" Cehivention, art. II(l)
in writing, chat the

t at isstue here is not a

of Article II is ponsthelsas

& of the Convention “ahould be
cich and[*35] enforcement

An agreement in writing ®"shall include®
lauss in & cantract, and Section L

=f the parties can be “"contractual or

d be contractually bound if the letter of

Eredit wasd améfded as & In that agreement, the parties undectook ta
submit to architration al g3 in commection with the csntract or the
sxecuticn thereof.
*
Maceover, this is a case where the requested amendments to the letter of
credit call into on whether the parties had undertaken ts submit any
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dinagreamant to arbitration. The regquested amendments to the letter of coedit
weps completely unrelated te che arbitration clause.

C. Article Vi) (b} of the Conventicn

rin.urr Coyutinhe opposes confirmation of the arbitral award, pursuant te
Arcicle VI2) [b) of the Convention. on The ground that enforcement would be
contrarcy to the public palicy of the United States. In particular, Coutinho
claims that the Commission impermissibly usurped & rols[*3£] cessrved for
the coucta when it =made the determination that the parties had entered intoe &
walid arbitration agrsement, notwithstanding the partiesa' dispute over whether
the agresment ever went into effect dues to the failure of an expoeaas candition
precedent.

Thus, Coutirho objects to the Commimsion's ruling that the achitration
slauaes in the purported contracts bBetwesh the parties were severable from the 0
contracts in which they were embedded and that, therefoze, the Commisaion had
juriadiction te decids whether the underlying contracts far the aale and Q.
pucchases of atesl billets existed. nll Coutinho asserts that, in deciding that

the contract and arbitration clause were severable, the Commission "viclated
basic law of the forum in which [Marcus and Hunan are] now aseking

snforcement . ® [Mem. of Law in Opp'n to Pet. to Confirm Arbitration Asard {doc
10, Docket MNumbesr 3:96csvIZ21B] at 27.1

nll This threshold determination, of course, allowed The arbitzlgor® to make
the further finding that Marcus and Hunan had satisfied the o precedent
ef furnishing aceaptable letters of credit te Coutinheo and © cordingly,
the parties were bound to honor the terma of the sales cont .

e w w w w mom mm oo o= ow o= =End FOOERSLEE- = = = = AENY - w - = = = - -
[*37]

The public policy defenss under Article WiIZ) (B) Cunvlnt:m ia an
sxtramely narrow one, which pertains only when nt would violate the
forum state's most basic notiona of morality Qlﬂﬁ-. Parsons i Whittemore
Cyncseas Co., 508 F.Id at 574. As the S2Uurt ha

The general pro-enforcement bias informin
supsrsesaicon of the Geneva Convention
public policy defense. An expansive c
the Comventlon's basie affort to
Additionally, censiderations of re sty -- considecaticons given express
recognition in the Convention itss{f counael courts to invoke the public
policy defenae with cagtion lea sign courta freguently accept Lt as a

wi ca enforcement of ards rendered in the United States.
IE. &t §73=-T4 (incternal ci

In light of this

= Conventisn and explaining ita
d a narrow reading of the
ion of this defense would vitiate
risting cbataclas to snfaccement.

amttEed) .

that Arcicle Vi{I) |b) should be constiued narrowly,
it scands To reASOn opeous legal reasoning or =xsapplizacion af
established legal by an arbitral panel should gemerally[<31] mot
be Eald ts vialar & policy within the meaning of the Convention. As ths

Q
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district court noted in A. Halcoussis Shipping Ltd. w. Golden Eagle Liberia
Led., 1989 U.3. Dist. LEXIY 11401, Mo. 88 cCiv. 4500 {MIL}, 1909 WL 1158541

(3-.D:.N.T. Sept. I7, 1985,

wll laws, be they procedural or substantive., afe founded an scrang palicy
considerstions. Yet not all laws represent this country's “"most basic notions of
morality and justice.® Were it otherwise. the Convention's public polisy
exception weuld sviscerate the very goal of the Conwention as a whole — to
BRCOUE ade tha rasogrition and snforcemsnt of commarcial arbitratiom agresmants.

1598% U.5. Dast. LEXTE 11401, =&, 19§09 wi 115941, at *2. Accordingly, any legal
error by the Commisaich in ruling on the severabilicy of the acbitration clauase
in this case should not justify a cefusal to recognize the award on public

policy grounds.

Moreover, courts in this coumtry dissgree over the basic legal rules that the
Commisajon is accuaed by Coutinha of violating. In particulaz, courts addresaing
the ssspes of che ‘Fﬂﬂﬂpll Ehat acbitcaticn <£lauses are severable have taken
posicions that are not uniform. Compare Republic of Nicaragua +. Standard Frui
Co., 937 F.2d 46%, 476 {9cth €Cir. 1591} [*3%] (noting that arbitration clauses
mast be treated as severable from the documents in which they appear, unless
there is clesar intent to the contrary: such clagses may thua bs snforced .
chough the reat of the contract im later held invalid by the arbitrator],

ux Marins Agencies, Inoc. v. Louis Oreyfus Corp.., 455 F. Supp. 211,

D.M.¥X. 1978} (noting that an azbitratiocn clagss is not severable

axistence of che contract from which it is to be severed is in ﬂ!&
ide The

In addition, while it is falrly well-sectled chat & court
iasus when parties disagree sbout whether they ever entered in itration
=3 -N\F38,

agoesment,; see First Dptioma of Chicaga, I[nc. v. Eaplan, 514 344, 131
L. Bd. 2d 98%, 11% 3. Ct. 1920 [1995); Abram Landag PAeal Es Banova, 123
F-34 B3, 72 (2d Cic. 1587), courts appear to have disags ) whether this

general rule encompasses the quescion of satisfaction o
an otherwise wvalid contract conTalning an arbitratien
Eng'g & Transpoct Co. ¥v. American Indep. Gdil Co., 2
19E61] [+40] (moting that the court must decide whe
to contract containing arbitration clause were G
42

with befors case goes to
-2d IBE, 391 (Teh Cir. 1984]
s would be for the

. Supsr § Motels, Inc., 573 F.
that a claim that "agresment
ition precedent® did not pegate
Arbicrate) .

arbitration) ., wicth Schacht v, Bsacon Ins. Co.,
(noting, in dicta, that the condition preced
arbitrator to decide); Raipbow Investments,
Supp. 1387, 138%; 13%2 [M.D. Ala. 19%7) [
neve: went into effect due to failure aof
finding that partiea had mads an agee

Aecordingly, the court finds
the Commiasion decided the iaaue
purported CoONtTACLS Were SEVer

the public palicy af this

S <

t ve Coutinho's argumeant that bescause
her the arhitration clauses in the
enforcemant of the awards would be contrarcy

For the tnml.nq e s Ehe court concludes that sach of Coutizha's
ahjscticns £ enfo the Commispion'a award is unavailing. Accordingly,
mach af the Petiti Chnfirm Arbitration Award brought by Marcus |(Docket
Humber J:%6cvill Fetition to Confimm[*41] Arbitration Award
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brought by Hunan (Docket Mumber 3196cwlll®] ia hereby GRANTED.

Morsover, becaiuses the court has concluded that 1t doss not have lldh]llﬁ':.
MATTEF jurisdictien to hear Coutinho's petition to vacate the arhitral award
(Docket Mumber 3:198c0vii62), Marcus® motion to dismiss Cogtinho's petition (doc.

# 5] is hersby CRANTED.
The clerk shall clases sach case.
It 13 so ordeced.
Dated at Hartford, Conmecticut; this l4thday of March 1000.

Alvin W. Thompaon
United States District Judge 0

®
ég\
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