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> OPINIONBY':

> SARAH 5. VANCE

-

> OPINION: Q‘Q
-
O
T,

> ORDER AND REASONS

-
>  Before the Court is the motion of Gilford 5. Bergeron
> Bergeron

> to remand this case for lack of subject matter jurisdicti endants,

> Transocean Terminal Operators, Inc. and Through T rt Mutual Insurance
> Association, Ltd., oppose plaintiffs’ motion on t ds that

> plamufls’ %

> clam 15 removable under 9 US.C. @ 205 o r

> Harbor

= Workers Cum.pm_r.:i.'l:iun Act, 33 US, . For the reasons set forth

> below,

> plainriffs' motion to remand is @'ﬁb
>

> 1. Background Q_

=

> Gilford 5. Bergeron that he was injured while demonstrating his
> ability 1o operate a duning a job interview with Transocean Termunal
> Operators on r 23, 1996, (Pl.s Compl. at P II). Bergeron used the
= crane

> to move a onto a vessel, during the course of which the crane

> co n was injured. (P.’s Compl. at P VI). The crane was
> ed on a dock at the Nashville Street Wharf.

=

> wntiffs ongmnally filed this action in state court, seeking damages

e Longshore and [*2]

of consortium, past and future medical expenses, loss of earnings,
il -
> and mental pain and suffering, and a loss of quality of life. Defendant,
> Through
> Transport, removed plainuffs’ case on March 22, 1999. On Apnl 14, 1999,
> plamuffs moved to remand for lack of subject matter junsdiction.
=

> [I. Analysis

-

> A Motion to Remand
-
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>/ TDefendants have asserted two bases for federal subject matter

> junsdiction.

> The first is thar plaintiff was engaged in maritime employment triggering

> jurisdiction under the Longshore [*3] and Harbor Worker Compensation Act,

>33 -

US.C. @ 901, The second basis of federal jurisdiction is asserted under 9

US.C. @ 205, the section of the Federal Arbitration Act dealing with #

removal of ;—:‘; SO duet 9

cases involving foreign arbitration awards or agreements. 36 ¥ e
ML failt e
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>/>] Maritime employment does not provide a basis for bject

> marter

> jurisdiction. Bergeron does not allege that he was ed by Transocean, ..
= and _Ir"'....--;-." pals Fraflad
> defendants have produced no evidence that employed. #1 In any

> even if the Court decided that Bergero in maritime
> employment,

> removal would not be timely g @ze was not removed within the

-
> window established by 28 1446(b). See 28 U.S.C. @ 1446(b) (notice

> of
> removal shall be filed 'thrrydmnﬂerthem:iptb}rthe

> defendant of

> the inirial 1 ing forth the claim for relief). Rather, Through

> Transport case over three months after it was served with the
> amended pet

>

dants refer to a claim form filed by Bergeron for compensation
der
> Longshore and Harbor Workers Compensation Act. However, the form,
> which was
> filed months after the petition in this case, expressly states that
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> 2 9USC. @205

> -

>/*. Relying on an arbitration clause in the insurance contract berween

> defendants, defendants contend that the case was properly removed pursnant
>w9

> US.C. @ 205. This section deals with removal of state cases ansing under

> the

> Convention on the Recognition and Enforcement of Foreign Arbitral Awards.
> Delendants further contend that the timeliness of removal is not an issue

> since 0
> Section 205 expressly provides for removal any time before tnal. Sectio

> 205 CjQ‘

> provides:

> .

> Where the subject matter of an action or proceeding pending. te

> court
> relates to an arbitration agreement or award falling un& nvention,

> the

> defendant or the defendants may, at any time trial thereof,

> remove

> such action or proceeding to the district ¢ e United States for
> the

= distnict a.ud dlmmn embracing the pl re the action or proceeding

> is -
> pending, The procedure for m@ﬁm otherwise provided by law

> shall

> apply, except that tln;’g;r val provided in this section need
= not

> appear on the hn: nf @pl:im but may be shown in the petition for
> removal ;

> . For the pu hapter 1 of this title any action or proceeding

s

1on shall be deemed to have been brought in the
it is removed.
. @ 205. While it is true that the 30-day time limit does not

under § U.5.C. @ 205, this starute does not apply here for reasons

= o

)ﬂ_‘?'_r The Fifth Circuit has held thar 1o determine whether the Convention
> applies,

> courts must consider (1) whether there is an agreement in writing to

> arbitrate

> the dispute; (2) whether the agreement provides for arbitration in the

> territory

> of a Convention signatory; (3) whether the agreement to arbitrate arises
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met
because Bergeron 1s not a party to any arbitration agreement. Rather ‘
> arbitration clause is in the insurance contract between the co-defendinrs|

= Th! .

> Convention only applies if there is an agreement in writing 1 ich the
T G
> undertake to submit their differences to arbitration. Co;

>@1

> see Sphere Drake Insurance Plc v. Marine Towin, Inc., 16 F.3d 666,
> 669

> n.5 (5th Cir. 1994).

=

> *] This is consistent with arbitration laye Eﬂl.,, concerning which
> the
> Supreme Court has stated that * E@ani&amﬂ:rﬂfmntﬂﬂ and a

> party

> cannot be required to submi itration any dispute which he has not
> agreed

> so to submit." AT & T 'l@nlngiu, Ine. v. Communications Workers of
= America,

> 475 US. 643, M@. Ed. 2d 648, 106 5. Cr. 1415 (1986). Accordingly,
> the
::C-uur:hu ion under 9 US.C. @ 205 because Bergeron was not a

§;§ .

&&r&cmmmfﬂﬁw&numﬂmﬂﬁpﬂuﬂs motion

n
m]

> remand 15 GRANTED for lack of subject matter junsdiction.

e |

>  New Orleans, Louisiana, this 11th day of June, 1999,
} -

> SARAHS. VANCE

: :

> UNITED STATES DISTRICT JUDGE

;.-"

- |
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> a commercial legal relationship; and (4) whether a party to the agreement

> 15 not

> -

> PAGE 383 -
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=

> an American citizen. Sedco, Inc. v, Petroleos Mexicanos Mexican Nat'l Oil

> Co., - B o
> 767 F.2d 1140, 1144 (5th Cir. 1985). Here, the first requirement is not | Cg:, "
p=]

=

o .'il--l'_""





