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HALTER MARINE, INC. v. OK SHIPPING LIMITED

CIVIL ACTION NO. 98-3184 SECTION "D" (2)

UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT

m
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November 23, 1998, Decided

Movember 24, 1998, Filed; Movember zsgs tered

> DISPOSITION:

> [*1] Planuff's Motion for Permanent Injuncti ENIED. Plainuff's

> Motion

> for Preliminary Injunction G ndant’s Motion to Compel
> Arbitration

Pursuant to The Convention on @Liliun and Enforcement of Foreign
Arbitral

Awards DENIED.
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CORE TERMS: refe @ir_ﬂﬁnn, settlement, vessel, compel

arbitration,

disputes arising, delivery, invoked, dispute resolution,

contract requisite, submitting, deadlines, complied, useless,
vain s
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> COUNSEL:

> qu HALTER MARINE INC, plaintiff: David S. Bland, Elizabeth 5. Wheeler,

; E?iﬂncﬁ:BhndTLLP, New Orleans, LA

i For OK SHIPPING LIMITED, defendant: John Harold Clegg, Daphne P. McNutr,
z m Phillips, Toler & Sarpy, LLP, New Orleans, LA

-

-

> omaost. %Q
OPIMNIOMN. O

~
-
-
>  Before the Court are the following morions:
e
-

(1) "Motion for Preliminary and Permanent Inj
> Halter

> Marine, Inc. and opposed by Defendant, @
-
> (2) "Motion to Compel Arbitratio t to The Convention on

> Recogmition and
Enforcement of Foreign hrbnn%ann:h filed by Defendant, OK Shipping

ipping Limited; and

e

> Limited

> and opposed by Planuff, Manne, Inc.

-

>  The motions are the court on briefs, without oral argument.

> Having

> reviewed the da of Counsel and the applicable law, the court finds
> that

> Plaintiff’s 1@« for Preliminary Injunction should be GRANTED,

> Plainty
'.'-'- Mo Permanent Injunction should be DENIED and Defendant’s Motion 1o
Arbitration should be DENIED.

@ BACKGROUND

>  On June 26, 1995, Halter Marine, Inc. entered into a contract

> [hereinafter

> "the Contract™] with Air Sea Broker, Lid. whereby Halter [*2] Manne

> agreed to

> build an aluminum utility vessel at its Equitable Shipyard in New Orleans.
>In

> October of 1995, Air Sea Broker assigned its rights under the Contract 1o
> OK

> Shipping, Limited. The interpretation of Article XIII of the Contract
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addresses dispute resolution procedures is the subject of the pending
motions.

L. Halter Marine's Motion for Preliminary and Permanent Injunction.

In its Motion for Preliminary and Permanent Injunction, Halter I 0
urges

the court to enjoin OK Shipping from pursuing arbitration until

> that
> other sertlement options have been exhausted. Specihically, P
> contends

> that the Contract language requires a two step pm::ﬁs}ﬂ\ owed

> before
> arbitration can be invoked. Article XIII (Disputes itration) of the
> Contract states:

> <\
> 1 PROCEEDING %

’_/:-;Th: parties hereto will do their utma
| > disputes relating to this Con

| > the
'| > Classification Society [ reau of Shipping, hereinafter ABS] all
| > disputes on technical ising in regard to the construetion of ¢
| > VESSEL, her i mm@quipmn or concerning the quality of
> materials or wo ip thereof or thereon,
> However, in the that any dispute cannot be sertled as above, such

|} dispute
> shall be fin in the following manner:
; arising prior to delivery of the Vessel shall be settled

VVVVVYVYVYVYVYVYVYVY

*

by mutual agreement the
hereto agree to refer to

4 f

=51 Plaintiff contends that Article XTI contains a three (3) Step Process

> for

> settling disputes, namely "(i} attempting in good faith to settle any

> disputes

> and failing thar, (ii) submining disputes to ABS New Orleans for

> resolution”

> and as a last resort, (i11) submitting the dispute to arbitration.
Pl
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> Supplemental Memorandum-in-Support-of Preliminary-and Permanent Injunction
E Plaintiff suggests that the parties have not complied with either of the

> two
> steps that it considers 1o be mandarory prerequisites to arbitration.

=

>  a Good fai 1o settle

- T ——

>uJln response to Halter Marine’s contention that a good faith attempt at

> settlement has not been made, OK Shipping contends that it has made an O
> attempt

> to settle the dispute with Halter Marine via OK Shipping’s corresp
>
> regarding the vibration problems and subsequent water ingress, OF
> avers
> that Halter Marine has refused to pay for repairs to the ves

> ignored &
> OK Shipping's attempts at settlement.

> ]

>7=] The court finds that both parties should i faith attempt at
> sertlement and orders the parties to do so. § t artempts may
> be {é

> aded by referral to the ABS. O

S

> b, Referral o the ABS before

-
:'-"'t-_‘*THalt:r Manne asserts th
> between themselves, th

parties cannot agree on a settlement
isputes must be referred 1o the ABS for

to arbitration, OK Shipping mnitally responds

to the ABS of these disputes is not required by the
t argues that the Contract language applies only 1o

e 1998 us Dist. LEXIS 18771, *4
durmg construction and shnuld not be :.pphed to disputes arising

> d:]ntr]r of the Vessel. In interpreting the plain language of the Contract
> in

> Article XIII, the count finds that referral to the ABS pertains to all

> disputes

> regarding "technical matters ansing in regard to the construction of the

> VESSEL, ..." Thus, such referral is not limited 1o those disputes arising
> dunng :nnsm}:t'mu and does apply to the disputes ar hand.

> C

> the court Ends that referral of the disputes 1o the ABS is a prerequisite
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= 10

> arbitration as was urged by Plainuff.

-

>[ il Based on the fact that the ABS' involvement in the construction of the
> Vessel

> ended long ago, Defendant also asserts that the submission of the

> post-delivery

> dispute to the ABS would be furile and "a vain and useless act.”

> Defendant's

>Memorandum-in-Oppesition-at-15. However, the court disagrees that n:&n@
> to

> the ABS would necessarily be a "vain and useless act.” OQ~
} i

:ﬂ'.’ Finally, notwithstanding the court’s recognition that any dispee |

> resolution

> by the ABS would be non-binding on the parties, the co that the
> language of the Contract entitles Halter Marine to sub isputes 1o

> the

> ABS for review before arbitration procedures m@%ﬁ. Accordingly, the
> Cournt

> sets forth the following deadlines: A

=

{;['1} The parties are to confer in good fa an attempt to make a joint

> referral of the disputes to the ABS. t that the parties cannot
agree
inn:}nimrtfmﬂﬂ:hpm}'i@eiuummfﬂﬂlufthe

disputes to

the ABS. Any and all re o the ABS must be made within [*6] 30
> days of e

the entry of this Mi try.
>
> (2) i the dis ot be resolved by the ABS within 90 days of s
> receipt

of such then either party may seek to compel arbitranion at

har

y and all costs assessed by the ABS regarding the referral of these
isputes shall be borne equally by the parties.

>  Arbitration may be invoked, if necessary, as set forth by Article XIII

> of the

> Contract at such time when the parties have made a good faith attempt ar

> sertlement and have complied with the referral deadlines as ser forth

> above, B!

> ok,

> ﬂu:urﬂk{gl'f,

- ,

> 1T DRﬁf‘R_ED that Plainuiff's Motion for Permanent Injunction be and
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> s,

> hereby DENIED.

=

> IT IS FURTHER ORDERED that Plaintiff's Motion for Preliminary

> Injunction be

> and is hereby GRANTED. Such injunction shall have effect until completion
> of the

> ABS referral as outlined above. Defendant’s night to arbitration is

> expressly

> reserved.

: Cﬁ
> 1L OK Shipping’s Motion to Compel Arbitration

>

> Considenng the foregoing reasons, the court concludes that él%

>

> premature at this time. The disputes are first 1o be ABS

> as

> detailed above.
E Accordingly; A@%
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-
> IT IS ORDERED [*7] tha @t's Motion to Compel Arbitration
> Pursuant to

> The Convention on Recogiitian and Enforcement of Foreign Arbitral Awards
> be and

> is hereby DENIED. A

=

> ITIS FUR RDERED that this Civil Action No. 98-3184 be and is

Y CLOSED for statistical purposes, to be re-opened upon

=
>
=
=
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