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———————————— * This disposition is not appropriate for
publication and may not be cited to or by the courts of this circuit
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except as provided by Ninth Circuit Rule 36-3. ------------
----- End Footnotes- - === = === === - = - -~ [*2] Appellant
Arab Republic of Egypt ("Egypt") challenges the district court’s
award of sanctions to Appellee Arab American Television
("AATV"), a California corporation. The district court based the
sanctions on its finding that Egypt had improperly removed to
federal court AATV’s action for damages arising from a contract
dispute. Determining that Egypt’s removal "was not suppdried by
the case law and statute,”" the court imposed sanctigps.in the
amount of $§ 2500, pursuant to Federal Rule of Civil Procedure 11.
We have }msdlcunu under 28 US.C. @ 1291, and W& reverse.
We review "all aspects of a district court’s Rulg-i¥détermination”

for an abuse of discretion. Cooter & Gell v ‘Hartmarx Corp. 496
U.S. 384, 405, 110 L. Ed. 2d 359, 110 S. Gt 2447 (1990). "A district
court would necessarily abuse its discrerion i it based its ruling on
an erroneous view of the law or on a ‘\cleatly erroneous assessment
of the evidence.” Id. In the instant ease, the district court found
that there was "no basis for pemoval of this action.)"| The court
observed that 28 U.S.C. @ 1446(b) requires a defendant to file a
notice of removal within_thirey days of receiving a complaint.
ﬂe:erm_imng that [*3] Egypt was senred with the ininal cnmplamt
m PAGE 274 1998 U.S. App. LEXIS 13150,
*3 _ August 1996.andthat it was "well aware nf ﬂlf_' lawsuir by at
least October 10, 1996," the court concluded that Egypt violated
section 1446(b), by fi]j_ug its notice of removal on November 19,
1996, more thar days after service. -~ Egypt argues that

(on néuj section 295 of the Convention on-the Recognition-and-Enforcemem

rbitral- Avwards, 9 U.S.C. @ 205, provides an exception
to_\the thirty-day rule created by section 1446(b). Section 205
pravides, in pertinent part: -+ Where the subject matter of an action

“ok proceeding pending in a State court relates to an arbitration

agreement or award falling under the Convention, the defendant
or the defendants may, at any time before the trial thereof, remove
such action or proceeding to the district court of the United States

". The procedure for removal of causes otherwise provided by
Jaw shall appl}r .. Id. (emphasis added). Pointing out that the
contract at i1ssue in the action contains a clause requiring that any
disputes be resolved through arbitration, Egypt contends that
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section 205 authorized it to bring the removal notice at any time
before trial. The district [*4] court rejected this argument, stating,
without further explanation, that the "thirty-day rule also bars
Egypt’s ability to remove under 9 US.C. @ 205." We have
not had occasion to decide whether the thirty-day rule applies to J|'lli'.|:
removal actions brought under section 205. A number of other Ul :
courts, however, have held that the thirty-day rule is inapplicable i‘-.%}
to section 205 actions. See McDermott Int’l, Inc. v.(Idoyds N 2 Il“
Underwriters of London, 944 F.2d 1199, 1212 {5th Cic. 1991)21 | ‘Q
("Under section 205, a defendant may remove ’at anyf time before W J"
the trial.’ Other cases may be removed only within 30 days after (W
the defendant receives a pleading.”); Acme Briek.v. Agrupacion | _
Exportadora de  Maquinaria, 855 F. Supp, 163166 (N.D. Tex. ,= il _‘A:u,-gi
[ 1994} (finding section 1446(b) inapplicable< ta section 205 cases); 11 &
Employers Ins. of Wausau v. Certain Juderwriters at  Lloyd’s, ,r il
Lﬂﬂdt}ﬂ 787 F. Supp. 165, 169 (DX Wis. 1992)7(noting Lhat L,_ p)‘
"defendants can remove an action it 3ny time before trial" because’ {4 f,; )
"Congress thought it importany~(a make a federal forum freely ['.'I": |
available for Convention Acy ta;ses} Dale Metals Corp. v. Kiwa ,,J 5:,“'1%
Chem. Indus. Co., Ltd., 442 F/Supp. 78, 81 n.1 (SD.N.Y. 19 l'%ﬂ -
("Given [the] [*5] Expl.lﬂt time rule c:nntamed in @ 205, the notion |
that the tme pmvls;c-n of 28 U.S.C. @ 1446(b) applies is totally|
without merit."). .| “*We need not decide this issue in order to| ,J’ iu
resolve whetherythe district court abused its discretion in " !
concluding thét sanctions were justified because "the removal of W
this action_was’not supported by the case law and statu ”\1] he L q"‘
& district cours may have had good reasons for choosing not m ow ||
ﬂ'lE aggmal:h adv:::cated by Egypt. However, we cannot re ard “'i
% claim as frivolous in light of the fact that (1) there is no [U
th Circuit law on the topic :mn:l (2) the majority of the courts
that have addressed the issue have adopted precisely the position
urged by Eg}?pt Egypt’s legal claims in favor of removal therefore
are clearly "warranted h}f exisung law or by a nonfrivolous
nt for the extension, modification, or reversal of existing
lawi['| Fed. R. Civ. P. 11./ The district court’s decision to impose
| 5 Rule 11 sanctions l:un.seq'ﬁentl}r constituted an abuse of discretion. ° |
_\__f_' AATV argues altemativel}r that the sanctions may be upheld as " /'
an award of attorneys’ fees under ?.E USC @ 14—4?{::} whu:h “
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provides that "an order remanding the case may require [*ﬁ]
payment of just costs and any actual expenses, including attorney
fees, incurred as a result of the removal."-Id. = PAGE 275
1998 U.S. App. LEXIS 13150, *6 There 1s no
indication, however, that the district court imposed the sanctions
on Egypt pursuant to section 1447(c). AATV does not cite precedent
authorizing an appellate court to impose sanctions on an alternative
ound not relied on by the trial court, and we have fnulﬂ none.
_"AATV also argues that sanctions were justified btcamEg}Fpt 5
statement in its notice of removal that the two stat€ actions had
been "administratively consolidated” was "patently: fahqa" AATV
contends, moreover, that the removal action wwﬁnprnp&r cause
the district court lacked subject marter jurisdiction over the action
against Madani, there having been no diversity of citizenship
between Madani and AATV. .ﬁlthnugl}tﬁg ‘district court, in its
discretion, might have cited either of the§eallegations as a basis for
sanctions, the court did not do so. ‘We' cannot affirm an award of
sanctions on different factual or legal grounds than those upon
which the district court relied: See Pierce v. F.R. Tripler, 955 F.2d
820, 831 (2d Cir. 1992). . { Fer the foregoing reasons, the district
court’s decision [*7] to/ md $ 2500 in sanctions to AATV is
REVERSED, and the/Sanetions award is VACATED. -
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