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> ANDERSEN CONSULTING BUSINESS UNIT MEMBER FIRMS,
Petitioners, - AGAINST - ANDERSEN WORLDWIDE SOCIETE
COOPERATIVE, PAGE 733 1998 U.5. Dist. LEXIS 3252, *
Respondent, and ARTHUR ANDERSON LLP, Intervenor-Respondent.
98 Civ. 1030 (JGE) UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF NEW YORK
1998 U.S. Dist. LEXIS 3252 March 16, 1998, Decided

March 18, 1998, Filed DISPOSITION: [*1] P:uunners mnunn
to compel arbitration denied, and the petitioners’ request for a preliminary injunction in
aid of arbitration denied. CORE TERMS: arbitration, notice, partner, pfeliminary
injunction, arbitrate, motion to compel arbitration, irreparable harm, arh1mr.muanm,
arbitral, arthur andersen, order compelling arbitration, likelihood of su;gqi. Tnanaging
partner, recommendation, termination, decidedly, breached, prereqmslu, hardships,
temporary restraining order ,infrastructure, declaration, arbirrated, contpel q.PELtrmun, 1s5Ues
relating, requesting, tipping, injunctive relief, organizational Cﬂm For petitioners:
Barry R. Ostrager, Esq., Peter C. Thomas, Esq., Robert H. 5 &q, Simpson Thacher
& Bartlett, New York, NY. For r:spund:nt Sheldon -» Joha Sullivan, Esq.,
Gregg Weiner, Esq., Fried Frank Harris Shriver & Jasg I"'i:w York, NY. For
intervenor-respondent: James Quinn, Esq., Mindy Specter; *Esq Wr_lL Gotshal & Manges
LLP, New York, NY. JUDGES: John G. Umt:d States District Judge.
OPINIONBY: ]Dh.n G. Koeltdl OPINION: ‘% GN AND ORDER JOHN G.
KOELTL, District Judge:  This action arises pbe of a bitter internecine dispute between
the hndersen Consulting and Arthur Ands l\u.-;mﬁs units’ member firms, who together

::umprul: ‘the Andersen Worldwide Soc pﬂ‘i‘l‘.ﬁr: ("SC*). On Dacemb:r 17, 1997,
petitioners Andersen Consulting (" A" Business unit member firms (the "petitioners”)
commenced an arbitration proce ore the International Chamber of Commerce (the

“ICC") against respondent SC afd) Avthur Andersen ("AA~) business unit member firms
in which they seek to se 'eht,pur:im from the SC [*2] and to obtain § 400 million
in damages from the SC and\the' A4 member PAGE 734 1998 U.S.
Dist. LEXIS 3252, *2 firmk, nl In response to the initiation of the ICC proceeding, the
governing body of Lheﬁrhe Board of Partners, passed a resolution on February 12, 1998
(the Resﬂ'lutmn }ﬂ;ﬁﬁ purports to establish a committee to determine the measures the
SC should W the SC and the AA member firms in relation to the ICC
arbitration. Thg-Kesolution also states that it is in the interest of the 5C, the AA member
firms, and Andersen Worldwide Drg,amzntmn to take all necessary and appropriate
k{ ding, if appropriate, giving notice to AT member firms that they had
thieir agreements with the SC and subjecting them to termination if the breaches
t cured. On February 13, 1998, the AC member firms filed this action together
an order to show us-e'?r:aéhng a temporary restramng order ("TRO") and a
yminary injunction to prevent the SC from taking any action o i.m.El:m:ut the
Resolution. Following argument held that day, the Court denied the petitioners’ request
for a temporary restraining order, but set a hearing date of February 20, 1998 on the

p].lr.umn for a prrJ:.n:l.mar}r injunction. [*3] Thereafter, on February 18, 1998, the
petitioners filed a motion for an order compelling arbitration. Having heard argument on
the pending application for a preliminary injunction and the motion to compel arbitration
and having reviewed the evidence submitted by the parties, pursuant to Federal Rule of
Civil Procedure 52(a) the Court makes the following Findings of Fact and reaches the
following Conclusions of Law, ------cccccccaanas Footnotes- - - = === =savecen--
-~ nl The Court granted Arthur Anderson LLP’s oral motion 1o intervene which it
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made at the argument on the petitioners’ application for a temporary restraining order, See
infra at Findings of Fact, P 12. Arthur Andersen LLP is the United States based AA

business unit member firm and is 6ne of the worldwide AA business unit member firms.
vvvvvvvvvvvvvvvvv End Footnotes- - - ==« ===-----... FINDINGS OF FACT: 1.
The Andersen Worldwide organization provides, tax, audit, and consulting services to its
clients through over 150 member firms with over 2,700 partners located around the world.
The current Andersen Worldwide organizational structure ["'JI] was created in 1989,
Although each Andersen member firm is an independent legal entiry, the member firms are
divided between one of two business units depending upon the services they provide to

their clients. Those member firms offering tax and audit services are part of ,.Qrthur

Andersen business unit, and those m:mberﬁmuuffenngmnsu]uugs:rﬂm of the
Andersen Consulting business unit. The Andersen Consulting business firms
are the petitioners in this case. Intervenor-respondent Arthur Andersen is the Arthur
Andersen business unit member firm located in the United States. 2. nt Andersen
Worldwide Societe Cooperative ("SC™) serves as the umbrella ve organization
that coordinates the activities of the AA and AC business units eir various member
birms. The S5C 15 a cooperative company organized under T of the Swiss Federal
Code of Obligations and is domiciled in Meyrin, Swi dersen Worldwide Societe

Cooperative Articles ("Articles”), Article L) Each me has a contract with the 5C
called a Member Firm Interfirm Agreement ("] ﬂ‘ﬁ' controls that member firm's
relationship with the SC and [*5] other % (Grafton Aff. P3) PAGE 735
1998 U S, Dist. LEXIS 3252, *8 3. The governance structure of the SC

is set forth in the Articles and Bylaws of : SC Articles, Ex. A o Grafion Aff.;
SC Bylaws, attached as Ex. D 1o Control of the SC is divided berween the
"Meeting of the partners,” the "Boar f%nnm" (the "Board™) and the Administrative

Council. The "Meeting of the p ‘the general assembly of the SC partners and has
various powers including the akm o elect or remove members of the Board and the
Administratrve Council, to e partners, and to amend the Articles and Bylaws.
(Article 10.) The Board mci enty-four partners, of whom fifteen are chosen by the
AA member firms and = s:lmru:l by the AC member firms. The chief executive of
Andersen Worldwide Sock
aging partner of the AC business unit are also members of the Board. (Grafton

e AA member firm partners comprise a majority of the Board. The
fétverand act upon recommendations of the Administranive Councail with
slanping, orgamizational and financial issues, may recommend ["6] to the
their approval various actions including the election or removal of partners,

wouncil 1s the executive body responsible for managing the affairs of the SC and 15 vested
with the authority to decide all matters not delegated to the partners in general or to the
Board. (See Aricles 17-18.) 4. Aricle 33 of the 5C Armicles requires that all dispures

"arising out of or in connection with™ the Articles and Bylaws of the SC shall be resolved
through arbitration by a single arbitrator in Geneva, Switzerland pursuant to the Rules of
Conciliation and Arbitration of the International Chamber of Commerce ("ICC"). {Article
33,) The standard member firm interfirm agreement contains a similar provision requiring
arbitration of all disputes "arising out of or in connéction with” the member firm interfirm

agreement. (Standard MFIA P 22, atrached as Ex. B to Ostrager Aff. ("Standard MFIA"))

However, the parties in this case dispute whether each member firm is a party to a MFIA |

with this standard [*7] arbitration provision, The respondents contend that some MFILAs
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require that all disputes be arbitrated pursuvant to the Swiss Intercantonal Arbitration
Convention, rather than the Rules of Conciliation and Arbitration of the ICC. (See Raab
Aff. In Opp'n to Order Compelling Arbitration P 4.) The petittoners argue that 1n 1991
and 1994, all member firms ratified changes to their MFIAs adopting the ICC as the
arbitral forum. 5. The standard MFIA establishes procedures for termination of the
agreement. If either the member firm or the SC believes thar the other party has breached
the MFIA, the aggrieved party "shall give notice to the other party to thar effect, specifying
with particularity the narure of the alleped breach or default.” (Standard MFIA P 14.2(F).)
If the alleged breach is not cured or resolved within sixty days after the receipt of the
notice of breach, the complainant may terminate the agreement so long as the nafig
termination is given within three months following the expiration of the si
(Id.) Moreover, the sixty day period can be extended by mutual } & On
December 17, 1997, the AC member firms filed a request [*8] for arbi in the ICC,
naming the SC and all AA member firms as respondents. ( See Fu:qhi, or Arbitration,
attached as Ex. A. to Ostrager Aff. ("Request for Arbitration”
allege that the AA member firms have breached their material o sns to AC under the
MFIAs by engaging in and developing a
P.H.GE 736 1998 1.5, Dist. LEXIS 32&:-.‘,*:'5 r;::msultmg practice that
is in competition with AC's practice. The AC mem further contend that the SC
has breached its material obligations under the g; to implement the policies
of cooperation and compatibality :mnng LI:ur: of both business units. In the
arbitration, the AC member firms 51:1:1: nf relief, including a declaration that
the AA member firms and the SC are mm of their material obligations under the
MFIAs, a declaration that the AC memberfirshs are excused from any further obligations
under their MFIAs as a result of the w@ahlc conduct of the AA member firms and the
SC, and damages in the amount of ‘million. In the alternative, the AC member firms
seek a declaration that they nrr.d?%b from any further obligations under their MFIAs
because of "fundamental andrretoncilable differences” [*9] as a result of the conduct of
theﬁﬂmmh:rﬂrmsmd . (Request for Arbitration at 49.) The AC member firms

did not provide any
to file a request for

ion or that they considered the 5C or the AA member firms
7. On February 11 and 12, 1998, the Board of Partners of the
5C met in Palo Lalifomia, On February 11, 1998, the SC's ming chief executive, W.
Robert Gnhmunad the Board thart, according to the 5C's Swiss counsel, all elected

he and the two business unit heads had a "disabling conflict of interest
that their member firms are party to the arbiration.” (Grafton Aff. P 9b.)
12, 1998, the Board adopted certain "Recitals and Resolutions® (the
tion") proposed by Jim Wadia, the managing partner of the AA business unit and
I:rﬂ" icio member of the Board of Partners. The Resolution contained a senes of
" clauses followed by four "resolved” clauses. In the "whereas" section, the
Resclution refers to the pending arbitration request and alleges that the "allegarions asserted
[in the arbitration] [*10] by the Claimant Member Firms to support their claim are
manifestly false and misleading.” The Resolution further states thar the arbitration request
was the product of a secret and longdeveloping plan by the AC member firms to avoid
their obligations under the MFIAs and to injure the 5C through an orchestrated publicity
campaign. (See Resolution at 1-3, artached as Ex. D to Quinn Aff) 9. The Resolution
contains four resolurions. First, the Board resolved thar "all necessary and appropriate
measures be taken . . . to protect the interests of [the 5C] and the Respondent Member
Firms, including if .apprnprim: under the circumstances the giving of notice 1o each
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W' (Grafton Aff. P 10; Graft

-I.J

=

individual Claimant Member Firm in accordance with paragraph 14 of their [MFLAs] to the
effect that the Claimant Member Firms have breached such agreements, thereby entitling
[the SC] and/or the Respondent Member Firms, if such breaches are not cured, to
terminate the [MFLAs] of the Claimant Member Firms. . . ." Second, the Board directed
that the appropriate Board members and officers of the SC take all necessary or appropriate
actions to effectuate the first "resolved” clause, and "to seek to facilitate the [*11]
negntiuiun of a resolution acceptable to all parties of the marters in dispute between the
parties.” The third provision directs the appropriate Board members and officers of the SC
to take such action as may be prudent to protect the SC "against any misconduct by the
Claimant Member Firms.” Finally, the fourth resolution creates an "AWO n
Committee,” a special Board commuittee (consisting of non-AC partners) wted "to
determine the measures [the SC] should take 1o protect the interests of and the
Respondent Member Firms . . . including any negouations with the t Member
Firms, and also to review and make recommendations on all matter®\ PAGE 737

1998 U.S. Dast. LEXTS 3252, *11 n:hu.ng thereto to pon by the Board
.« " 10. The Resolution was approved by a majority of t . All 16 AA partners
on the Board, including the fifteen elected partners and the AA business unit
managing partner, voted for its adoption. (Andrews 7. However, the ten AC
partners on the Board, including the nine elected pasners and George Shaheen, the AC
business unit managing partner, opposed the adopye the Resolution. (Kelly Letter at
1, attached as Ex. B to Grafton AH.) W. *12] bab
of the 5C, also opposed the Resolution. (Grafto
that he opposed the Resolution based on ¢
believed that “insofar as the resolutips
Commuttee,’ they exceeded the oversigh
P %¢.) Grafton |:|.:.: also informed

r:.ftnn. the acting chief executive

1orized action by an "AWO Protection
hority of the Board of Partners.” (Grafton Aff.

d hds stated in this litigation that he will view any advice
lely as a recommendation to the SC's management.
Rep. at. 41-42, attached as Ex. H to Ostrager Reply Aff.) 12,
AC member firms brought by order to show cause an

or directives from the commite

application for a restraining order and preliminary injunction in aid of
arbitration to C's Board from implementing any provision of the Resclution.
After hearing t, the Court denied the application for a TRO, finding thar the
petitioners h to show that they would suffer irreparable harm and that they had

not sho sulficient ["'IJ-] likelihood of success on the ments or that the bdmn: of
decidedly in their favor. (February 13, 1998 Tr. at 33-34.) The Court
an accelerated briefing schedule and granted the petitioners’ request for limited

d.hm'.rer}r. {Tr. at 39, 43.) In addition, the Court granted Arthur Andersen LLP"s
1on to intervene, (Tr. at 43-44.) 13, On February 18, 1998, after the Order to Show
seeking a TRO was filed, the petitioners filed 2 motion to compel the arbitration of
the propriety of the Resolution. However, to date, no party has refused to arbitrate thar
1ssue, although some of the AA business unit member firms have asserted that under their
particular MFIAs, the ICC is not the appropriate arbitral forum for disputes concerning
them. The AA business unit member firms will shortly be filing any jurisdictional
objection they mught have with the ICC, (Letter of James W. Quinn, Esq. dated February
24, 1998 at 2). In any event, the respondents both agree that arbitration before the ICC or
in accordance with the Swiss Intercantonal Arbitration Convention is appropriate to
resolve the propriety of the Resolution. 14. In further support of [*14] their application
for a preliminary injunction, the AC member firms submitted an affidavit from Michael
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G. McGrath, the Chief Financial Officer of the AC Business Unit. McGrath alleges thar
without the SC the AC member firms have no legal organizational structure. (McGrath
Aff. P 3.) He contends that the SC handles all borrowing for the member firms and
muaintains financial records, payroll, and employee and health benefirs. (Id.) McGrath also
states that AC shares computer operations, 2 worldwide tax structure, and training facilities
with AA. Without an injunction, McGrath believes that AC must "create a complete
infrastructure to support the functions the SC presently provides” so that AC can reman
operational. (Id. at P 5.) In McGrath's opinion, PAGE 738 1998 U.S.
Dist. LEXIS 3252, *14 this infrastructure could not be completed within 60-9C days
without "enormous chaos, disruption, and dislocation.” In an additional

after argument, John T. Kelly, a partner in the AC business unit, stated t on as
the resolution was passed, [AC] began creating the complex infrastructure o replace
the administrative and other services provided by the SC." (Kelly Aff. }3 is effort is
very [*15] expensive to AC in terms of money and time. (Kelly Aff. P J.15. At a hearing
held on the preliminary injunction and motion to compel Hm& counsel for the
petitioners limited the scope of preliminary injunctive relief sought from thar previously
requested. Instead of barring the 5C from taking any action xith\espect to the Resalution,
the petitioners now seek solely to prevent the 5C ﬂ?mg notices of breach or
termination to any AC business unit member N e direction of the "AWO
Protection Committee.” (Ostrager Second Eupplcmc”ﬂﬂ ly Aff. P2.) 16. On February
22, 1998, the petitioners submitted the i Jsm frim the adoption of the Resolution
to the arbitration pending before the IGE., Second Supplemental Reply
Aff. at 1) The peutioners have also :egd!ﬂ'id tha'r. the ICC expedite the process of
appointing the arbitrator. (Ex. A to Ostgager Second Supplr_m:nul Reply Aff. ar 1)
CONCLUSIONS OF LAW: CTION: | | 1. The petitioners' claims fall under the
reement of Foreign Arbitral Awards of June 10,
1958 (the "Convention”}-and i are "deemed to arise under [*16] the laws and
treaties of the United States 79\U\S.C. @ 203. Specifically, petitioners’ belated motion to
compel arbitration falls undac Article 11 paragraph 3 of the C-nmrr_ntmn., which provides
that "the court of a Cosffagting State, when seized of an action in a marter in respect of
which the parties h;v&“”mg;lg an agreement within the meaning of this article, shall, at the
request of one o ‘ptmu refer the parties to arbitration, unless it finds that the said

agreement 1s nu&ﬂﬁ?‘:’oui inoperative or incapable of being p:rfnrmei See 9USC. @

201 ("The [¢ won] shall be enforced in United States courts in accordance with this
chapter.")s 8 9 US.C. @ 206 ("A court having jurisdiction under this chapter may
direct itration be held in accordance with the agreement . . . .") 2./ This Court also
has matter junsdiction to entertain an application for preliminary injunctive relief

ir. 1990)/("We hold that entertaining an application for a preliminary injunction in

of arbitration is consistent with the court's powers pursuant to @ [*17] 206."), cert.
denied, 500 U5, 953, 114 L. Ed. 2d 712, 111 5. Cr. 2259 (1991} n2 #=-cvovcvcccnnn-
R L L n2 Although the respondents argue that this
Court lacks jurisdiction because the preliminary injunction in aid of arbitration was sought
prior to the filing of the motion to compel, it would make no sense for the Court to
dismiss the request for a preliminary injunction only for the petitioners to refile it now
that the motion to compel arbitration has been filed. In any event, for the /PAGE 739
1998 1.5, Dust. LEXIS 3252, *17/ reasons stated below, the request for
a preliminary injunction is dented. --------ccncnonns End Footnotes- - - - - ------
------ THE MOTION TO COMPEL ARBITRATION: 3. The peutoners move to

\% f arbatration. See Borden, Inc, v. Mem Milk Products Co., Ltd., 919 F.2d 822, 826
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compel the SC to arbitrate in the pending ICC arbitration "all of the claims, allegations,
and disputes concerning Petitioners' filing of their Request for Arbirrarion dated December
17, 1997, . . . that are described in, and the subject martter of, the [Resolution] including,
without hmitation, all claims of wrongdoing ansing out of the commencement of [the ICC
#—f; Arbitration].” /Notice_of Motion *163 ~for an Order Compelling Arbitration-dated
February—18,-1998,~ar-2/ The petitioners have also filed an addendum to their I'CC
arbitration request in which they ask the ICC for a declaration that the petitioners’
decision 1o file the arbitration was in accordance with their MF1As and that by passing the
| February 12, 1998 Resclution, the Board wviolated their MFIAs. 4. The resp
contend, and the petitioners agree, that a prerequisite for the issuance offag
compelling arbitration is the rejection of a demand to arbitrate by the resp ondents.
US.C. @ 4 ("A party aggrieved by the alleged . . . refusal of another to ashi . may
petition any United States district court . . . for an order directing th @ R srbitiation
proceed . . . ." (emphasis Idd!l‘.r,'l} The petitioners argue that the Resolution, With its implied
threat of notice of breach, is a de facto refusal to arbitrate. The respofidents respond that
prior to the filing of this lawsuit, no demand for u'bltmmn f @ R

issues regarding the propriety of the Resolution. With resp
for arbitration is a prerequisite to suit, in Daye Nonfep
B.V., 1997 U.5. Dist. LEXIS 9661, No. 96 Civ. 9740
July 7, 1997), Judge Sweet determined that undeg *
thmmsuﬂ'ﬁmqm.mn:md:ai a party obtaiz
arbitration.” Since 9 US.C. @ 4 (requiripg™siiar a party requesting an order to compel
arbitration be “aggrieved”) and the Conyentiog are in conflict, Judge Sweet found that the
Convention governs and no demand is tequired. See id.; see also 9 U.5.C. @ 208 ("Chapter
1 [the Federal Arbitration Act] applies to actions and proceedings brought under this
chapter to the extent that [ 1] is not in conflict with this chapter or the
Convention as ratified by States.”} In any event, the Court need not decide in

etals Co. v. Trafigura Beheer
57 WL 375680, at *8-*9 (S.D.N.Y.
5.C. @ 206 and the Convention,
status before a court can compel

m.n:i. in any event, both the SC and Arthur Andersen agreed to arbitrate the
o whether a demand [*19]

A

this case whether a d itrate is a prerequisite to an order compelling arbitration
because other conside require the denial of the motion to compel arbitration. 5.1
9 US.C. @ 206 "[a] court having jurisdiction under this chapter may direct that
arbitration be h ordance with the agreement [*20}at any place therein provided
for, whether is within or without the United States.” This l:.tlg;u:ge is permissive
‘( / and affords t&t discretion in determining whether to grant a moton to compel
do ‘e.g., Filanto, S.p.A. v. Chilewich Int’l Corp., 789 F. Supp. 1229, 1242

4o m

K o (8D 2 I[nﬂtlng permissive language of @ 206), appeal dismissed, 984 F.2d 58 (2d

yo -f;""'clr Lk Eh}%. . The petitioners argue that the Court should compel the 5C to arbitrate all

,ﬂ’)l 1 anng o the Resolution pursuant to the arbitration provision contained in the
3 @]H of the SC, which establishes the ICC as the arbitral PAGE 748—

! Lr" wzﬁz *20 forum. In response, SC contends that this motion is

I E#'a' an attempt to circumvent the current jurisdictional dispute pending before the ICC as to

,,,_,_.J-:] which arbitral forum is appropriate given the different choices set forth in various member

© /| firm MFIAs. /7 Under the circumstances of this case, the Court declines to order that the

4 |1 SC arbitrate"all issues relating to the Resolution before the ICC. First, there is no reason

4‘9 I" - to compel the SC to arbitrate the issues relating to the Resolution because it has never

refused to do so and asserts that any dispute m:_[_,Bﬂ]"thuu 1ssues must be submutted to

qIJ?" { 1'3 arbitration. Indeed, there is no evidence that any party has refused to arbitrate those 1ssues.

r.-.:j" Second, the SC mrm:ﬂ:.r argues that it should not be compelled by this Court to arbitrate

| v the validity of the Resolution in the pending ICC arbitration, because, while it is prepared
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, 13984, No. 93 Crv. 1304, 1993
Div. of Unimedia Group, m

to litigate that issue in an ICC arbitration, the jurisdictional issue of whether the ICC
arbitration is the proper forum is itself subject to resolution before the ICC. The ICC
should decide whether these issues are properly litigated in the pending ICC arbitration,
in another ICC arbitration, or i another forum under the Swiss Intercantonal Arbitration
Convention. The ICC has the ability to make that decision in the current proceeding
where the SC and all AC and AA member firms will be represented. The 5C should not
be subjected to the possibility of any conflicting decisions by this Court and the ICC,
particularly since all the AA member firms are not represented before this Court and
because no party has disputed that these issues should be mbjﬂ:t to arbitration. Hmc:, 'l:he
propriety of the Resolution will be arbitrated at the appropriate time followin
of [*221 the ICC on the junsdictional queman without this Court's mt
motion to compel arbitration of these issues in the pending ICC arbi
THE APPLICATION F'DF. A PRELIMINARY Hﬂ]IJNE‘HGN -ﬂ:
a preliminary injunction in aid of arbitration 1o enjoin the S5C fro 1ssuing notices of
breach to AC member firms in conjunction with the Rm@ | an arbitrator 1s

appointed. To prevail on its motion for a preliminary injunctigny the party requesting such
relief must show: (a) mvpa.nhlc harm and (b) either I{l]- I.Lb&h t success on the merits
or (2) sufficiently serious questions going to the menits e them a fair ground for

litigation and a balance of hardships tpping the party requesting the
preliminary relief. Blum v. Schlegel, 18 F}d% 2d Cir. 1994) (quoting Jackson
Dairy, Inc. v. HP. Hood & Sons, Inc., 596 F.Ed{fg:g 2d Cir. 1979); see also Roso-Lino
Beverage Distnbutors, Inc. v. Coca-Cola I . of New York, Inc., 749 F.2d 124,
125-126 (2d Cir. 1984); Irar-Tass Russian N ey v. Russian Kuner, Inc., 886 F. Supp.
1120, 1123 (S.D.N.Y. 1995); [*23] Al ing Co., Ltd. v. DchFe'Lrn_lmm (U S.AL)
Lid., 876 F. Supp. 482, 487 (S.D.N. 4) (granting prd:.mm:r}' injunction in aid of
arbitration pursuant to Borden); Ci rods., Inc. v. Rosgoscire, 1993 U.S. Dist. LEXIS
993, at *2 (S.D.N.Y. Oct. 5, 1993); Litho Prestge,
MNews Am. Publishing, Inc., 652 F. Supp. 304, 807
of probable irreparable harm is the single most important

(SD.N.Y. 1986). Z['[A] 4‘(

ite for the a preliminary injunction.” Reuters Ltd. v. United Press Int'l,

Inc., 903 F.2d 904, Cir. 1990) (citations and PAGE 71— 998
U&—Diﬂl-LE}{lE » 323 internal quotation marks omitted). The plaintiff must establish
""an injury ther remote nor speculative, but actual and imminent." Tucker

Anthony rp. V. Schlesinger, B88 F.2d 969, 975 (2d Cir. 1989) (quoting
Consoli ds, Inc. v. Monds, 638 F. Supp. 152, 155 (ED.N.Y. 1986). :.,-_EEThE
petiti e thar the mere threat of notice of bre:rh despite the required sixty day
rces them to create an entirely new Iegil hinancial, and administrative
to :n:pl:m: the SC since, should such notices be issued, [*24] sixty days will not
enough time to complete this task. The purpose of this threat, the petitioners
e, is to prevent them from exercising their contractual rights under the MFIAs 1o
pursue resolution of their grievances with the SC and the AA business unit member firms
through arbitration. ﬁ;l'hﬂ petitioners’ attempt to show irreparable harm fails for several
reasons. First, as the petitioners concede, the MFIAs explicitly provide for a sixty day
"cure” period fulluwmg the issuance of a notice of breach before wlu:h a member firm may
be terminared. Nnnnnc:nfbrﬂthhuhu:nﬂsucdmm}r of the AC member firms, nor
did the Resolution itself constitute such notice {Wadia Mem  attached as Ex. }-to Quinn
Adl) Wadia tesufied ar his deposition that the AWO Protecuion Committee which had
been established by the Resolution had yet to meet, that no commirttee chair had been
selected, and that no schedule of meetings had bﬁ!l:l. established. {Wadia Dep—at-3435,
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78]

attached as Ex. B to Ostrager Supplemental Reply Pi.ffj Further, even if the AWO
Protection Commuittee is constituted, conducts an mvuug;ﬂnm and directs the ssuance of
notices of breach, Grafton has declared [*25] his intent to treat any such directive as a
recommendation. (Grafton Dep. at 41-42, attached as Ex. H to Ostrager Reply Aff.) Thus,
at this stage, the issuance of notices of breach to any AC member firms is at best
pa:ulatnrz and certainly cannot be characterized as imminent. If the AWO Protection
Committes ever convenes and recommends notices of breach, and if the SC takes any
action on those recommendations, then those AC member firms to whom such notices are
sent will still have the opportunity to seek relief, most appropriately in an lrhll.t‘ai forum
where all parties have agreed to air their disputes. ngumnd. all parties Pa::
questions as 1o whctl:er the Resolution was a proper exercise of the Board’s) :n&
whether any future issuance of a notice of breach is proper can and s
through arbitration pursuant to the Articles of the SC and the w:r:unglhe
parties’ relationship. The respondents have not refused to arbitrate)\glthough some AA
member firms have questioned which arbitral forum is approp Bised on individual

MFIAs. Thus, there can be no irreparable harm here an injunction in aid of
arbitration when the propriety [*25] of all alleged obstacles€ by the respondents to
prevent the arbitration are themselves arbitrable. Indeed, iy ive relief is available in an
ICC a.rb:tmtmnr%ll Finally, the petitioners cannot sh t they will suffer irreparable
harm should notices of I:I'I"ﬂl:h be issued by the AW’Q@! ion Committee. Although the
petitioners contend that it was only after the tion was passed that they began to
create the infrastructure needed to survive wi e SC, those claims are not persuasive.

The indisputable fact is that the petitionersinjtiated whar they realized could be as short
as a six-month arbitration process in Dpcergber 1997 with the intention of severing their
relationship with the SC and the H..-.}.-’quibﬂ- firms. The petitioners understood at that
time that they would have to set wp sheir own administrative structure if they separated

PAGE 742 —mﬂiu;‘b-gm-mm 3252, #2% themselves from Andersen
Worldwide, and they were o prepared to do that. Im:l:::L there is evidence that the
AC member firms had beet g their own independent structure prior to December

1997, {See Eibl AHf. FF—*!}#&IEI: petitioners certainly understoed the ramificarions of their
December 1997 mmb: :tru.;:d_[.,rz?fl”fmm their obligations under their MFLAs. Nor

1s it significant thg oners believed the arbitrator would have set a lengthy schedule
for accomplishi ls_;&mnce, since there is no guarantee that the arbitrator would have
agreed with ioners on this point. Thus, it makes no sense to consider the mere

threat of ion irreparable harm. The petitioners are complaining about the threat
of the t that they expressly desire in the arbitration and which they have sought
to by ut./ 1#. In addition to failing to show imminent irreparable harm, the

100% gumg to the merits to make them a fair ground for litigation and a balance of

hips tipping decidedly in their favor. With respect to the required showing of a
likelihood of success on the merits, the petitioners cannot show that the Resolution
interferes with their ability to arbitrate their claims against the SC and the AA member
firms before the ICC or elsewhere. Initially, regardless of the intent of the Board in passing
the Resolution, the Resolution simply cannot artempt to decide the issu ﬁ?ﬁ"pmdmg
before the arbitrator as the p:uuunm claim since the arbitrator is free to disregard the
Resolution, and, now that the petitioners have requested that the issue of the Resolution
be arbitrated, and the respondents have agreed that the issue 15 subject to arbitration, the
propriety of the Resolution will itself be resolved by arbitration. It makes no sense to say
that the Resolution has interfered with the ICC arbitration when the propnety of the

\%’Fmﬂs cannot show either a likelihood of success on the merits or sufficiently serious
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Resolution will in face be arbitrated. Further, the petitioners have not shown any

likelihood of demonstrating that the creation of the AWO Protection Commuttee has

interfered with their pursmit of the ICC arbitration. testihied at- s deposition thar

the AWO Protection Commurtes would take no action to determine-the position—of the
Sﬂmizhtm_{ﬂdnwrmﬂdﬂiﬂm

—AdE) Finally, as discussed above, no action has been taken in furtherance of the purported

threat of the Board to issue notices of breach and it is apparent from the papers thar the

petitioners have in no sense been “chilled" fram exercising their right to arbitration. Thus,

the petitioners have f::]ﬂ:l’[,:H]‘ to show any likelihood of success on their contention in

'3 this liigation that the Resolution prevents them from arbitrating their cla have

they shown sufficiently serious questions going to the merits of their claims them

'fm . a fair ground for litigation. 115; Finally, the petitioners have not sh ce of

hudslups tipping decidedly in their favor. While the petitioners claim L@: very threat

of notices of breach causes substantial harm to the member firms, AC member firms

have themselves demanded that the SC send notices of breach the AA member

firms, and have warned the SC that the failure of the 5C t ly with that demand

would be a breach of the 5C’s ethical, fiduciary and contrace es to the AC member
. firms. {Kelly letter, attached as Ex. B to Grafton Aff.) Rather than relying on arbitration,
the petitioners have engaged in extra-arbitral self-help their claim that such threats

themselves cause serious harm. It cannot be said -?‘ balance of hardships in this
m:uualmgglcuwhi:hshnuldb:rﬂnlvu ceab]

' -CONCLUSION
II{ —B‘m.—I:E}'H'S'fwm e Tﬁu'?;ﬂf;!‘ 4 For the foregosfip\feasons, [*30] the pmunnm' i ; mnuun' o
ﬂ[},] compel arbitration is denied, and the petitiopers’ request for a preliminary injunction in
I aid of arbitration is also denied. SO-QRDERED: Dared: New York, New York March
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