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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

Augu st Term . 1997 

I Argued : June 12, 1998 --­Decided : Ju ly 29 , 1999) 

Before : 

Docket No. 97 -9436 

KAHN LUCAS LANCASTER, INC ., 

Plainriff-Appellee. 

-v.-

LARK INTERNATIONAL LTD., 

Dele n dan I-A p pe 1 la n!. 

McLAUGHLiN, WALKER and PARKER, 
Circu it Judges . 

Appeal from a judg ment of the United States District Court 
for the Southern District of New York (Denise L. Cole, 
Judge), enlered AugUSt 15, 1997, gran tir.g plaintiff's motion 
unde r 9 U.S.c. § 206 and the Convention on the Recognition 
and Enforcement of Forei gn Arbitral Awards to compel arbi­
trat ion . 
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R~versed. 

ROBERT K. GROSS, New York, NY (Robert D. 
Popper, Eaton & Van Winkle, New York. NY, 
an the brie f), f or Defendanr-Appellant. 

ANDR EW J. GOODMAN , New York, NY (Joseph P 
Tucker, Rosner Bres ler Goodman & U!ter­
man. LLP, New York, NY, of counse l), j or 
P {a in I iff-Appe /I ee . 

PARKER. CITe"" Judge : 

Defendant -A ppellant Lark International, Ltd .. ("Lark" ) 
appea ls from aJudgment of the United States Di st rict Court 
for the Southern Distr ict of New York (Den ise L. Cote, 
Judge ). entered AugUSt IS. 1997, granting Plaintiff-Appellee 
Kahn Lucas Lancaster, Inc .'s ("Kahn Lucas") motion under 
9 USC . § 206 and the Convention on the Recognition and 
Enforcement of ForeIgn Arbitral Awards, Jun. 10 . 1958.21 
U.S.T. 25 t 7, 330 U.N.T.S. 3 (entered in to force with respect 
to Ihe United States. Dec . 29, t970) (the "New York Con­
vention" or the "Co nve nt ion" ), as implemented, 9 U.S.c. 
§§ 201-08. to compel arbitration . The judgment was entered 
in accordance with an Opinion and Order of the district COUrt. 
dated August 6,1997. which held that arbitration clauses in 
certain purchase orders sent by Kahn Lucas to Lark were 
enforceable unde r the Con ventio n and bound Lark, despite 
the fact that Lark had nOl signed the purchase orders . 

We re ve rse . 
",....,....... 
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r. BACKGROUND 

A. Fa cts 

Lark is a Hong Kong corporat ion which acts as a pur­
chas ing agent for businesses s~ek i ng to buy and import cloth ­
Ing manufactured in As ia. Kahn Lucas is a New York 
corporation . with its princ ipal place of bus iness in New York. 
'1Y engaged in the children 's c lothing business. primari ly in 
reselling imported c lothing to major reta ilers . 

Kahn Lucas and Lark enjo yed a business relationsh ip 
which began in 1988 and pursuant to which Lark would ass ist 
Kahn Lucas in arranging for overseas manufacturers to make 
garments ordered by Kahn Lucas . As part of this relationship. 
Lark processed Kahn Lucas 's purchase orders and invoices . 
Pursuant to the terms of the purchase orders, as well as the 
part ies' stan ding practice . the manufacturers would issue 
Kahn Lucas a seller's invoice fo r payment once the ordered 
garments were completed . Lark would then issue a separate 
invoice to Kahn Lucas for its commissio n. usually a set per­
centage of th e amount charged by the manufacturer. on the 
order. Kahn Lucas paid both of these invoices through draw ­
downs on an existing lett er of cred it on which Lark was the 
named benefici ary. Lark would then rem it payment to the 
manufacturer. 

The dispute in this case arises from two purchase orders 
Kahn Lucas issued in early 1995 for children's fleece gar­
ments. manufactured in the Philippines. thac it was to resell 
to Sears Roebuck. Inc . (the "Purchase Orders") . The Pur­
chase Orders stated that the garments were "ordered from " 
Lark . l isted "Lark International (Agent)" as seller. and were 
signed by Kahn Lucas. They were not signed by Lark . The 
Purchase Orders also clea rly indicated that they conta ined a 
number of additional terms printed on the reverse side. and 
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were made conditional upon the seller 's acceptance of those 
terms. Included In these terms were clauses relating to arbi · 
tration, which sta ted : 

Any controversy aming OUt of or relatIng to this Order 
. shall be resolved by arb itratton ,n the City of New 

York . The parties consent to application of th e 
New York or Fede ra l Arbitrati on Stat utes and to the 
jurisdiction of the Supreme Court of the State or :'olew 
Yor k, and of the United States Dis tr ict Court for the 
Southern Distr ict of New York, for all purposes in con· 
nection with said arbitration ... . 

( the " Arb itration Clauses"). La rk accepted the Purchase 
Orders without Objection . 

In July 1995 , the manufacturers issued final inVOIces relat· 
ing to the ordered garments, and Lark Issued its commissi on 
in voice. But citing defect ive garments and fa iled deliveries. 
Kah n Lucas refused to rel ease funds to Lark to pay either the 
seller's invoices or Lark 's commiSSIon invoice. 

B. Proceedings Below 

Unable to achieve a satisfactory settlement with Lark and 
th e manufacture rs, Kahn Lucas sued Lark in th e United 
States District Court for the Souther n Distri ct of New York, 
invo king diversity JurisdiCtion and allegIng breach of con· 
tract, breach of warranty, negligence , and breach of fidUCIa ry 
duty. Lark responded to the complaint with a motion to di s · 
miss for lack of personal jurisdiction . Kahn Lucas responded 
by asserting numerous bases upon wh ich to prem ise personal 
jurtsdiction, incl uding transient junsdiclion (as one of Lark 's 
officers had been served while in New York ) and the New 
York long arm statute. N.Y. C. P.L.R. § 302(a)(I).ln an Opin · 
ion and Order dated Fe bruary 24, 1997, the district court held 
that it did no t have personal jurisdic tion over Lark to adju -
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dlcate the then pending claims, but also held Ihat, gi ven the 
Arbitration Clauses. it would have personal jurisdict io n ove r 
Lark if Kah n Lucas were to seek to compel arbitrat ion. See 
Kahn Lu.cas Lancaster, [nco v. Lark [nt ' l Ltd . , 956 F. Supp . 
1131, 1139 (S.DN.Y. 1997) ("Kahn Lucas I" ). Accordingly, 
the dis trict court conditionally dismissed Kahn Lucas's 
claims, but stay ed the dism is sa l to affo rd Kahn Lucas the 
opportunity to bring a motion to compel arbitration. 

By mOllon brought pursuant co 9 U.S.c. § 206 and the Con ­
ventio n, Kahn Lucas converted its comp laint inlo a mot ion to 
compel La rk to arbitrate the dispute in accordance With the 
Arb it rati on Clauses. Kahn Lucas also filed a demand fo r arb i­
tration with the Amer ican Arbitrat io n Assoc iation . Lark 
opposed the motion to compel arbitratio n. Lark argued tha t it 
was not bound by the provisions of the Purc hase Ord ers 
because the Pu rchase Orders were direc ted towards the sell ­
ers of the garments to which they re lated , na mely the man· 
ufacturers , and not towards Lark. Lark also argu ed that the 
Arbitration Clauses were no t en fo rceable un der the Con­
vention because Lark had not signed the Purchase Orde rs . 

. \ In an Opinio n and Order dated August 6, 1997, the dis tr ic t 
court granted Kahn Lucas 's mot ion to compel arb itration . 
Kahn Lucas Lan caSte r, [nco v. Lark Inr '[ LId . , No . 95 ClV. 
10506,1997 WL 458785 at *8 (S .D .N .Y. Aug . 11, 1997) 
(" Kahn Lucas II" ) The distr ict court first noted that subject 
matter jurisdiction cou ld only be properly based on section 
203 of the implementing statutes of the Convention. 9 u.s.c. 
§ 203, which prov ides an independent bas is for subject mat­
ter jurisdi ct io n; it could not be based on div ers ity . Id. at "3 
(c iting Malimak Trading CO. V. Khalily, 118 F.3d 76 (2d Cit. 
1997) (holding that Hong Kong corporati ons are not cit ize ns 
of a fo reig n sta te for purposes of diversity jurisdiction ». Sec­
tion 203 states that "[aln action or proceeding falling under 
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th~ Convention shall be deemed to arise under the laws and 
treaties of the Uni ted States.'· 9 USc. § 203 . 

The coun next focuSed on whether the Arbitration Clauses 
were enforceable under the Convention so as to vest the coun 
with JUflSdiction under section 203 . The Convention provides 
that ·· [eJach Contracting State shall recogn ize an agreement 
In wr illng under which the panies und~rtake to subm it to 
arbltrallon all or any differences which have arisen or which 
may arise between them .. concerning a subject maller 
capable of se tt lement by arbttration." New York Convention 
1ft. II, § 1. The Convention goes on to define "agreement in 
writing" to Include "an arbitral clau se in a contract or an 
arbitra tion agreement, signed by the panies or contained in 
an exchange of letters or telegrams." New York Convention 
art. II, § 2 . Although Lark had not signed the Purchase 
Orders. the distrlct cOUr! held that the Purchase Orders rep­
resented an "arbitral clause in a contract," and therefore an 
"agreement in writing" to arbitrate su fficient to bring the dis­
pute within the Convention. In holding that an arbitral clause 
in a contract need not be signed by the parties to be enforce­
able und er the Convention, the district court relied on the 
only appellate case interpreting this sect ion of the Conven ­
tion, Sphere Drake Ins. PLC Y. Marine Towing, Inc., 16 F.3d 
666.669 (5th Cif. 1994) (outlin ing, Without much analysis. 
article II. section [ of the Conv ent io n as including "( [) an 
arbicra[ clause in a contract or (2) an arb itrat ion agreement. 
(a) signed by the parties or (b) contained in an exchange of 
letters or telegrams"), and declined to follow Sen Mar. Inc. Y. 

Tiger Petroleum Corp . . 774 F. Supp. 879. 882 (S .D.N.Y. 
[991) ("An arbitration claus e is enforceable only if it is 
found in a signed writ ing or an exchange of letters .") . 

The district coun then turned to Lark's argu ment that it 
should not be bound by the Arbitrat ion Clauses because it 
was not the selle r of the garments. The district court held thal 
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the Purchase Orders emb odied "an agreement between Kahn 
Lucas and Lark for the sal e of goods. as opposed to an agree ­
me nt be twe en Kahn Lucas and the manufacturers ." Kahn 
Lucas fl, 1997 WL 458785 at '5. The district court rel ied on 
the fact that Kahn Lucas and Lark were th e only parties men­
tioned on the Purch ase Orders , and on the fact that Kahn 
Lucas was [Q pay Lark di rec tly for the garments ultimately 
dt llvered under the Purchase Orders See id. Finally, the dis­
trict court found that Lark was bound to the term s of the Pur­
chase Orders despite the fact it did not s ign th em because It 
manifes ted ass ent to the Purchase Orders by performing 
under them, and that the subject of th e dis pute was therefore 
withi n the scope of the Arbitration Clauses . See id. at '6 . 

Lark the n mo ved pursuant to Fed . R. Ci v. P. 59 to alter or 
amend the district coun's judgment. but the district court 
prom pt ly denied this motion. Lark timely appealed. 

II . ANALYSIS 

On appeal, Lark advances la rgely the sa me arguments that 
it d id below. First, it argues that in order to be enforceable 
under the terms of the Convention, any agreement to arbi­
trate. be it an "arb itral clause in a contract" Or an "arbitration 
ag reement. " must be signed by the parries or conta ined in an 
ex.change of letters or telegrams . Because the Purchase 
Orders were not si gned by both parr ie s. the argument con­
tinues. they are not "agreements in wr iting " enforceable 
under the Convention . Second. Lark argues that the dist rict 
coun erred in findi ng tha t it was bound by the terms of the 
Purc hase Orders, including the Arbitration Clauses. because 
It was not the seller of the ga rments . 

For th e reasons that follow. we hold that the definition of 
"ag reement in writ ing " in the Convention require s that such 
an agreement . whether it be an arbitration agreement or an 
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arbitral clause in a co ntract. be signed by the parties or (on - ~ ~ 
[,lined In a se ries of leiters or lelegrams . Therefore. th e Arbi -
tration Clauses are not enforceable under the Convention . 
and both th e dis[[[ct coun an d th iS Court lack subject matter 
Ju risd ic tion over the dispute . Because of this holding, we 
need not cons ider Lark ' s se co nd argument. and we accord -
ingly reverse the judgment of the district court and dismiSS 
Kahn Lucas 's motion to compel arbitrat io n for lack of subject 
matter Jurisd iction. 

A. Applicab le Principles of Consrrucr ion 

Treat ies are construed in much th e same manner as 
statutes . See Unired Srares v. Alvarez -Machain, 504 U.S. 655 , 
663 ( 1992): see also Sale v. Hair ian Clrs . Counci/, Inc . , 509 
U.S. 155, 177-83 ( 1993 ). The district coun 's construct io n of 
the Convention, like [he constructi on of any sta tu te. is a mat­
ter of la w which we reV iew de novo . See Sruarl v. Uniled 
Siales, 813 F.2d 243 , 24 6 (9th Cir. 1987), rev'd on olh er 
grounds . 489 U.S. 353 ( 1989) ; see also Koreag , Co nlro le et 
Revision S.A. v. Refco FIX Assocs., Inc ., 961 F.2d 341. 347 -
48 (2d Cir. 1992). Statutory construction is a "holistic 
endeavor" and must account for the statute's "full text, lan­
guage as well as punctuation, structure and subject maner." 
Uniled Slares Nar 'l Bank v. Independent Ins. Agents of Am" 
Inc . , 508 U.S. 439,455 (1993) (inte rnal quotations omitted). 
Thus, the obvious starring point in construing a treaty is its 
tex t. See Easrern Airlines , Inc. v. Floyd , 499 U.S. 530. 534 
( 1991 ). And the plain meaning of a text "wIll typically heed 
the commands of its punctuation ." United Stares Na c'[ Bank . 
508 U.S at 454 ; see also Unired Sla teS v. Ron Pair Enrers" 
Inc . , 489 U.S. 235, 241-42 ( 1989) (holding th at the "g ram­
mallcal struc ture of the statute ," spec ifically the placement 
of commas, mandated a specific co nstructi on .) 
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Among the ru les of punctuation appl ied in construing stat · 
ues is this : When a modifier is set off from a series of 
antecede nts by a co mma, the modifier should be read to 
apply to each of thos e antecedents. See Blngham, Lrd. v 
United Srares , 724 F.2d 921, 925-26 n.3 ( 11th Cif. 1984) : see 
also Ell io rr Coal Mining Co . v. Direcror, Office of Worker s' 
Camp . Programs, 17 F.3d 616, 630 (3d Cif. 1994) (noting 
that th e "use of a co mma to set off a mod ify ing phrase from 
other c lauses indicates that the qualify ing la nguage is to be 
applied to all of the prev ious phrases and not merely the 
immediately preceding phrase" ). As stated by the Eleventh 
Circuit , th is ru le is a "supplementary 'rul e of punctuation, ' " 
to the "doc trine of the last antecedent," which states that a 
modifier generally applie on y. t? the nearest , or last, 
antecedent.' See Bingham, -4- Hd at 925 -26 0.3 (Ci ting 
Quindlen v. Prudential Ins . Co . of Am., 482 F.2d 876,878 
(5th Cir. 1973)). Of COU fse, " these doctr ines are not absolute 
ru les ," id. at 926 n.3, and in applying them we are mindful of 
the Supreme Court's admon ition that "a purported plain­
meaning analysis based only on punctuation is necessarily 
inc omplete and runs the risk of dl s toftlng a statut e 'S true 
meaning ." Unired Slales Nat 'l Bank, 508 U.S. at 454. 

In addition to utilizing rules of punc tua tion, we are aided 
in ou r plain-meaning analysis by the fact that the Conventi on 
exists in five official languages-French, Spanish, English, 
Chinese, and Russian-of equal authenticity. See New York 
Convention art. XVI , § l. Because one purpose of Ihe Con­
vention is to unify the standards under wh,ich international 

These ru les are illustrated by the following examp les. ConSider a sen­
tl!nce containing two antccedenu-"A" and "B"-and one modifying 
phrase-"wit h c," The doctrine of the last an tecedent suggeslS that if the 
Sentence were struc tu red "A or 8 with C', the phrase "with C ' shOUld be 
read to modify only "B." Ho ..... e ... er. the "supp lementary rule" of Bingham. 
suggests that if the sentence were l InH;;[Ured "A or B. wHh C" , the pt'lrase 
"with C" should be read to modify both "A" and "5." 
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agreements to arbitrate are obse rved , Scherk v, Albe rro · 
Culver Co" 41 7 U,S, 506, 520 n, 15 (1973), we should, if 
posstble, adhere to an interpret at ton consistent with all of the 
offi ci al language s, That sai d. so me of the offici al language s 
provide mo re Insig ht Int o the draft ers' inten t tha n others : Of 
the fiv e off tci al lan guag es . English . French, and Spanish 
were the work ing languages of th e United Na llo ns Confer­
en ce on Intern ational CommerC ial Arbitrat ion. which drafted 
the Convention , See Ruler of Pro cedu re . V,N Conference on 
Int' l Comme rc ial Arb itration, Ru le 32 , E/Conf.26 /5/Rev , I 
( 1958) (hereinafte r "Rul es of Procedure"): see also Eastern 
Ai rlines. 499 U,S, at 536 (considering l a~guage employed by 
drafters to ga in insight into intent of parties ). All records of 
Conference meet ings were kept in these working languages, 
Rules of Procedure at Rule 36, 

Finally. to the extent the drafters' intent is unclear from the 
text of the multiple vers ions of the Co nvenlio n. we may turn 
to the Conven tion's legi slative histo ry for guidance, EaHern 
Airlines. 499 U.S , at 535 (treaty history and negot iations 
may be consulted in construtng difficul t or ambiguous treaty 
passages). 

B. Construction of the New York Convention 

As noted above. article II . sectton I of the Convention pro­
vides that each contracting state (i ncluding the United States. 
Ch ina . the United Kingdom, and Hong Kong) "shall recog­
nize" an "agreement in wr iti ng" to arbitrate a given dispute, 
Article II . sec tion 2. in turn, defines th e term "agreement in 
writing" to include "an arbitral clause tn a contract or an 
arbitration agreement. signed by the part ies or con tained in 
an exchange of letters or telegrams ." Lark contends tha t the 
modifyi ng c lause "signed by the parties or contatned in an 
exch ange of letters of teleg rams." modiftes bot h: ( I) "a n 
arbitral clause in a con tract" and (2) " an arbitration agree-
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menc" and. as a result. the dispute between the parties is not 
arbitrable due to the absence of Lark's signature on the Pur­
chase Ord ers. Kahn Lucas contends . and the district COUrt 
held. that " signed by the parries" modifies on ly the clause 
Immediately preceding It . "an arbitration agreement." and nO! 
the prev ious clause. Thus, in Kahn Lucas 's view. the 
unsigned Purchase Orde rs constitute an "agreement in wri t­
ing" to arb mare enforceable under the Convenllon. 

As an initial marrer. we must derermine th e mean ing of rhe 
IWO elements in the serIes. namely "an arbitral clause in a 
co ntract" and "an arbitrat ion agreement. " We fI nd the mean ­
ing of "an arbitra l clause in a contract" to be self-evident. We 
also find that the phrase "an arbitration agreement," because 
it is used in conjunction with the phrase "an arbitral clau se in 
a contrac t." re fe rs to any agreement to arbitrate which is nor 
a clause in a larger agreement. whether that agreement is part 
of a larger contractual relationship or is an entirely distinct 
agree ment which rela tes to a non -co ntrac tual dispute. The 
parries agree that the Arbitration Clauses each constItute "an 
arbitral clause in a contract" and not "an arbitration agree­
ment" under the Con vention . 

We turn, th en. to the plain meaning of th e English­
language version of the Convention. Taking its lead from the 
Fifth Circuit's analysis in Sphere Drake. 16 F.3d at 669-70, 
Kahn Lucas argues that the grammatical structure of section 
2 compels the conclusion that its dispute with Lark falls 
within the Convention. We disagree. Section 2 takes the 
Structure "A or B, with c." This structure is exactly that to 
which the "supplementary rule of punctuation" expressed in 
Bingham applies . Grammatically. the comma imm ed iately 
following "an arbitration agreement" serves to separate the 
series ("an arbitral clause in a contract or an arbitration 
agreement") from the modifying phrase ("signed by the par­
ties or contained in an exchange of letters or telegrams"). and 
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suggests that the modifying phrase is meant to apply to both 
elements In th e se ries . [ndad . this comma can serve no othe r 
grammatical purpose. As a re sult, Kahn Lucas 's reading of 
the st atute would render the comma mere surp lusage. a con­
struction frow ned upon . Cf Trichilo v. Secrerary of Hea lth & 
H"man Servs . . 823 F.2d 702. 706 (2d Cir. J 987) ("we wi II not 
interpret a statute so that some of its terms are rendered a 
nullity") . 

Although the grammat ical structure of the Engl is h-lan ­
guag e version of the Convention sugges ts tha t the partie s ' 
dis pute is not arbitrable. we are hesitan t to use punc tuatio n 
as the sole guide to the meanIng of the text. See United States 
Nat 'l Bank, 508 U.S at 454-55 . But in this case, other avail­
able interpretive tools strongly support the conclus io n the 
punctuation suggests . 

First. the plain language of the other working-language 
versions of the Convention compels the co nc lus ion that, in 
order to be enforceable under the Convention, both an arbi ­
tral clause in a contract and an arbitration agreement must be 
signed by the parties or contained in an exchange of leners or 
telegrams. [n the French- and Spanish-language versions, the 
word for " signed" appears in the plural form . "signes" and 
"Jirmados " re spectively. New York Convention, 21 U.S.T. 
2524 . 2538. Because each of the two antecedents is couched 
in the si ngu lar, the mod ifie r unambiguously applies to both 
of them. If , as Kahn Lucas argues, only an arbitration ag ree­
ment need be signed by the parties, the French-lan guag e 
version would utilize the verb "signe" and the Span ish 
"firmado." 

The non -working official-language versions of the Con ­
vention do nOt offer si mila rly clear-cut support for this inter ­
pretation, but do not wei gh strongly against it ei ther. The 
Chinese-language Ve rsion . like the English -language version. 
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cann ot utilize a uniquely plural form of the verb for ··signed." 
Nor does it contain punctuation helpful to our task . However. 
in the Chinese- language ve rsion. [he mod ifier "s igne d" pre­
cedes, rather than follows . the objects it modifies . New York 
Convention , 21 U.S.T. 2529. Therefore, if the mod ifier were 
construed to apply only to one of Ihe objects. it would apply 
[0 "arbil ral clause in a cont ract." ra lher rhan "arbirrario n 
agreement." offe ring no co mfort to Kahn Lucas in rhis case . 
The Russian -language ve rsIOn uses rhe singular form of rhe 
ve rb "s igned" (transl1terared as "PODPECANOYE"). sug ­
gesting rhat ir modifies only "arbitration agreement. " New 
York Convention , 21 U.S .T. 2533 But beca use the plain 
meani ng of the French- and Spanish-language vers io ns of rhe 
Conven rion unambiguously supports the conc lus ion that the 
modifier applies to both antecedents, the structure of the 
English-language version sug geS tS such an interpretation. and 
the Chinese-language version is suscept ibl e of such an inter­
preration , we are reluctanr to allow the seemingly contra ­
dictory Ru ss ian-language version to dictate a different resulL 
See Eascern AirilMs, 499 U.S. at 536 (giv ing conrrolling 
weight to meaning of language in which treaty was drafred) . 
Th is [s part icularly so in li ght of the stated purposes of rhe 
Convenrion, on e of which is to "unify the standards by wh ic h 
agreements to arbit ra te are observed and arb itral awards are 
enforced in the signatory countries ." Scherk, 417 U.S. at 520 
n.1 5 (citing the Convention) . 

Finally, to the extent the plain meanings of the non-English 
la nguage versions of the Convent ion do not resolve any 
ambiguity that exis ts in the English-language version , the 
legIslative history of article II puts the matter to reSt . The 
te xt of article 1I, as reported by the Conference 's Work ing 
Group, and subject only to mod ificatio n by the Drafting 
Committee for form , not substance, Summary of che 23d 

Meeting, U.N. Conference on Int ' l Commercial Arb it ra tio n, 
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U.N. ESCOR. E/Conf.26/S R .23 at 4. 7 (Sept. 12. 1958) , 
reverses the terms "arbitra tion agreement" and "arbitrat ion 
clause in a contract." The Working Group text thus reads : 
"The expression ' agreement in writing' Shall mean an arb i· 
tration agreement or an arbitration clause in a contract signed 
by the parties, or an exchange of leners or te legrams between 
those parties."2 Consideratio n of the Draf t New York Con · 
ven/io n on the Recog nition and Enf orcement of Fore ign 
Arbirral Awards, U.N. Conference on Int'l Commercial Arbi · 
tration, U.N. ESCOR , E/Conf.26/L.59, Agenda Item 4, 
~ 2 (June 6, 1958 ). Therefore, unless the modifier "signed" in 
the Convention applies to both antecedents, the Draft ing 
Committee's editorial changes would amount to an unin· 
tended, and unauthor ized, substant ive amendment to article 
II, sec tion 2. 

Accordingly, although we are cognizant that the Co nven­
tion "s hould be interpreted broadly to effectuate its recog· 
nition and enforc ement purposes ," Bergesen v. Joseph Muller 
Corp., 710 F.2d 928. 933 (2d Cir. 1983),the ru les govern ing 
our const ruction do not allow us to follow the Fifth Circu it'S 
Interpretation of article II, section 2 as expressed in Sphere 
Drake. Upon review of the Convention's text, punctuat ion 
and subject matter, as well as an examination of the Con · 
vention's legislative history, We hold that [he modifying 
phrase "signed by the parties or contained in an exchange of 
letters or telegrams" applies [0 both "an arbitral clause in a 
contract" and "an arbItration agreement." 

The fact that the Working Group text does noe (ontaln a comm:t. between 
"Jrbitral clause in ~ contrac[" and "signed by the parties" offers no refuge 
for Kahn Lucas. Even when construed according to the doctrine of the last 
Jntecedent , the Work: ing Group t(xt requIres tha t an arbitral clause be 
signed by the partlcs . 
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C. ApplicatIon to the Fa cts 

Hav ing determined that the Convention require s that "an 
arb itral clause in a contract" be "signed by the parties or con­
tained in an excha nge of letters or telegrams," we turn to the 
application of the Convent ion to the facts of thts case , 

As noted above, the Arbitration Clauses were contained in 
the Purchase Orders which were signed only by Kahn Lucas , 
and not by Lark , There is therefore no "arbitra l clause In a 
contract signed by the parties ," Funher, Kahn Lucas 
does not contend that the Purchase Orde rs, even together 
with Lark's Confirmation of Order forms, represent "an arbi ­
tral clause in a con tract , , contained in an e~change of le t­
ters or telegrams ," As a result, there is no "agreement In 
writing" suffici ent to bring this dispute within the scope of 
the Convention, 

Because the dispute in question does not fall within the 
Can venrion. subj ect matter ju risdiction cannot properly be 
premised on 9 U,S ,C, § 203, The district court and this Court 
thus lack subject matte r jurisdiction over this dispute , The 
judgment of the dis tric t cou rt is reversed . and Kahn Lucas's 
motion to compel arbitration is dismissed with prejud ice , 

III. CONCLUSION 

For the fo regoing reasons. the judgment of the district 
court is reversed. and Kahn Lucas's mot ion to compel arbi­
tration is dismissed with prejudice for lack of subject matter 
jurisdiction . 
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