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Appeal from & judgment in the United States Distrct Court for the Southern Dhistict of New Yark (Harold Baer, Ir, Dirtrice
Judye) granting plainnfl's moton 1o compel afbitration agmanst defendant Tencara Shipyverd 3 F A, and demang plamuil's
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X
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Affirmed m part, reversed m port, and remanded.

TULIO B PRIETO, Candillo & Corbett, New York, MY, for D, “roaa-Appeliant.
JOSEPH G. GRASS0, Thacher Proffit & Wood, New Y , bor D femdeanis-Appeliani,

gricgn Bureau of Shippmg (°ABS") sppeals from a judpment entered on Moy 26,
istrctGanr for the Southermn District of New York (Harold Baer, Jr., Judge).

ppciboc ross-Appellant Tencarn Shipyard 5 P A, ("Tencars” ) cross-appeals from the same judgment. The

he: mcmng vachi “Tag Hewer.” 'Wie agree with the district court's boldmg thei Tencars 1 bound 1o

AES. Bie we disagres with the cowrt’s conclusion that the vacht owners and underwniters anc oot

3. Accordingly, we affrm in part, reverse i part, and remand for fisther proceedmgs.

@ N BACKGROUTMD

In 19925F Lamezou and & group of mvestors | the “Crwoers™) entered mio o construchion contract with Tencars-an
| buiid n racing yacht that would eveniusliy be named the “Tag Hewer ® The Owieers wanied a ship st
ihe globe 15 less than 80 days, 1n competrtion for the Jules Vamne Trophy.” The construction contract
Temcars and the Owners spocified that (1) the Ovwners would be solely responmibile for regstenng the vessel under
the French flag, (2} the Oraners would provide all necessary sssistance 1o Tencara to ensure that the vacht met with the
npproval of the French authorities, and (3) the ship would be "classed” sccording "[t]o the quality standards and norms
permitting approvel of | |, . the Amenican Buresy of Shepping, Genoa (Mlice *

"Clessfication” t5 a term of art in mantime contract law. It refers to the process by which a ship ts inspecied (o make sure i is
seaworthy and comphies with varous safety regulations. "Contracts for vessel certificabion and classification ane unique fo the
realm of admiralty; these inspections snd resultmg certificates are required either legally or practically before & shipowner
may ply navigable walers.” Sundance Cruises Corp. v. American Bureau of Shipping, 7 F 3d 1077, 1081 (2d Cir. 1993).

Tio obtain a ship classificatson, one goes 10 2 classifieation society. ABS 13 one of the world's leading elasssfication societies.
As we have stated: .
United States
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A classafication society such s ABS develops niles, gusdes, standards, and

other crleria for the design and construction of shigs. When requesied, &

L

society reviews the design and surveys o ship before, durmg, und after
comstructson to verify comphance with the relevant milemational safety
convenions and eppheable roles of the classification society,

i (2.
Vessel elassifications provide two mujor benefits for shipowners, First, msurnnce 18 miich less ships
than for non-classed shaps. Second, many governments-the French authorities i this case--requi classification
‘before they will allow n crafi to sail under their nanons] g

To obtun an ABS classification for the "Tag Heuer,” Tencara entered info a controct wi in March 1992 (the "Request
for Class Agreement”). This agresment specified tha all disputes arising thereunder be arbitrated in New York. The
Crwmers recerved o copy of the Request for Class Agreement from Tencara m Max 1992, Th
obtained on the "Tag Hewer" from a vanety of insurers {the "Underwriters") was)

classification. While the yacht was under construction throughout 1592, how - hnduﬂ}r].mdﬁlnm.dwilh
ABS, and Tencara handled virtuaily all matters related bo shipbuslding i ficatyon

[n February 1993, the yacht was completed and defivered by T athed % Al that time, ABS delivered an ntenim
Cerificate of Classthication ("ICC") t0 Tencara pursuant io the o Cless Agreement. Tencar, i turn, geve the 10T
to the Owmers. The [CC explicitly incorporated by reference l.nd:m:hm of the Request for Class Agrocment,
inchading that agrecment's arbriration clause.

Ahmﬂn:hﬂr"rq}hu‘wu&ﬂtw the vacht suffered serious holl damage during & cruise to
: the product of a defective design and of poor construction. As o
result, the Underariters mdemmafied the O qrean lulhnrmpﬂmn.'fmdmmﬂh!:dﬂﬁﬂ:

Specifically, the distrciood Hj'ltl.::qmd’ﬂwlﬂﬂdid.ﬂmr'ﬂ!mlmhum the Crameers and
he Owmiers were nil estopped from demvmg the obbigations of the 1CC, a8 any benefits that they hod

@ DISCUSSION
mMEMMEMEM.MHUEE 1333 {1994).12] We review the district court's

ns b0 the exasience of an arbetrution for clear ermor. See Genesen, fne. v, T Kalduehi & Co 815 F 24
B0, 845 (24 Cyr. 1987} (stating that the destrictd court's determination that there wes an arbitration agreement is 5 fsctusl
finding and citing Fed R Civ. P. 32{a), which emmcistes the "clear error” standard of review for factual findings, though
legal mlings concerning which entities are bound ae reviewed de move)

Oner first task 15 to deterrmine whether the Oramers of the *Tag Hever® can be bound to arbitrate with ABS even though they
never signed the arbitration agreement. W have stated that non-simaiones mav be bound by arbitraton agresments enlcred
im0 by others. See Thomson-C5F, 5.4 v American Arbitration Ass'n, 64 F.3d 773, 776 (24 Cir. 1995), Thas can oocur
pursusnt 1o five different theones: (1) moorporation by reference;, (2) pssampton; (3) agency; {4‘.|ml-p:=:ml'|hu'mud
(5) estoppel. See id. Because it proves to be sufficient, we focus exchusively on the estoppel theory (1) f'.'f Lals o

A3 un imtsol matter, the Cramers assert that--sinee they were never 1o prvity with ABS—we Inck pdoie doSthites over
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them and cannot copsider ABSs estoppel argument. This contention 15 without menit. It is well-sertied that federal couns
apphying New York law have personal jursdiction over partses that sgree to arbitrate thear disputes in New York, See, e g,
Merrill Lywch, Pierce, Fermer & Smith, Inc. v. Lecopulos, 553 F.2d 842, 244 (2d Cir. 1977} The Owners construe ths to
meean that persona] jursdiction exists only when there is an express arbitration agreement between the parties, But of the
Cromers are estopped from desying therr obligatsons under the arbitration agreement between Tencars and ABS, it follows
that they are also estopped from asserting o lock of personal junsdiction based on that agreement. There 15 no good reason 1o
ﬂhqﬂhmdmummmwmwm;m while barring the defense of "no duty 1o
artutrate " With the owners estopped from denving personal jurisdsction, the law regards such jorisdiction as estsblished m
Eizgation between thess parties

W thereione turm o the menits of ABSs estoppel argument. A party 1= estopped from demying its when
i receives & "direct benefit” from & contract containmg an arbitration clogse, See Thomson-CSF, 64 F,
grgues that the Cremers received several divest benefits: from the 10C, which motrporated the
arbitration clause by reference. We agree with ABS that the Crwners reccived such benefits, §

msurance rates on the "Tag Hever," and (2) the ability 1o sail under the French flag. In reachmg that the
Orwners had ondy recerved an mdirect benefil from the [CC, the distrnct coun relied heavily on
it was Tencars's rather then the Owmers” responsibility to register the vessel under e Eucich Nsg. Whatever the simation
might have been under the district cowrt's Incormect assumphion, it is patent that on t uil Tacts the Orvmners received direct
1o arbitrate thear clusms against ABS,

We nesit confront the ssue of whether the yvacht's Underamiiers can also
estabhished that "an meurer-subrogee stands i the shoes of s msare s v, Hawatian Eugenia Corp., 966 F.2d
101, 106 (2d Cir. 1992). Accordingly, ABS's motion to compel arhit agamst the msured Croners is equally vabd

agumn= the insurer Lnderwriters, and we therefore hold that the Nopderariiers of the "Tag Heoer™ must also submit 1o

pelied 10 arbitrate wath ABS. 1t is clearly

a 5.4 v. Atlantica Export Corp., 588 F.2d 1, 7-9 (2d Cir. 1978). There

18 no menit in Tencarn's argument, e in the mastaken notion that & party must be either solely o principal or

Mmmmﬂm[ vgency 328 cmit b ("In many cases the agent i3 a party 1o the contract made by
him on behalf of a disclosed princip such, is responshle for s performance. ™). The shopyard clearly acted st least
1n part, on 1ts own behalf when tcontracied with ARS for classficaion servioes. It itself derived the benefit of fulfilling its

ﬁmmﬂ' the (v hhnm;hﬂﬂm&nﬂmhﬂlmﬂmﬁ:ﬂ&mﬂdﬂmm

wourt's view, the Underwriters” oblignbons depended on the exisence of Owner obliganons, this holdmg
nderwriters from amy duty io arbitrate.

conir? found junsdiction on the basis of the Convention on the Recognition and Enforcement ol Foresgn
Awards, see 9 1L5.C. 201, 203 (Supp. 1998), since "[t]he defendants all reside in ltaly, France, or Great Britain,” all
signutories to the Convention. In view of the presence in the suit of vanious Llovd's of London syndicates, snd sssumimg
arguendo thal residence m & signatory stale 15 necesssry for unsdiction Lo be, that basis of jorisdiction mey be problemstic as
1o some defendants. Cf ER. Squibb & Sons, Inc. v. Accident & Can. Jma. Co., 160 F.3d 925, 928-29 (2d Cir. 199%)
(describing the strocture of Liovd's and pointing out that syndicates are comprised of thousands of mdividoal underwriters
whose identity (and resdence’) 15 not daschosed), But sice jurisdiction was also claimed, and undoubtedly exasts, m admirnkty
510 all the parties, we need not consider farther the perplexites engendered by the presence of the Liovd's simdicates. See
Advani Enter., Inc. v. Underwriters at Liovds, 140 F 34 157, 161 (24 Cir. 1998) (peromitting suit to procesd in admaralty
where unknown citirenships of the Llovd's Underariters plsced diversity jurisdiction in doubt).

1. Accordingly, we express no view on the question of whether the Owners and ABS also came 1nto privity wpon the Owers”
scceptance of the [CC United States
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4. The Underwriters coumter that the French court hearing their suit against ABS will not recognize the arbitration of the
Underwriters' claims becauss “[under French low, Underwmiers are enfithed to pursue these clums whether or not they have
obtened a subrogation agreement from the Owners © We express no view 5 1 the possible effect under French low of this
judgment or of & subsequent arbitration sward. Under Amenican low, the Underwriters are clearly required o arbitrote, and
that is the oaly issue before us today.

United States
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- AMERICAN BUREAU OF SHIPPING, Planuff, v. SOCIETE JET
> FLINT, 5.A., et. al., Defendants.

-

- 97 Civ. 3570 (HB)

- 3

>

> PAGE £93

> 1998 U.S. Dust. LEXIS 7920, *

-1

> UNITED STATES DISTRICT COURT FOR THE SOUTHERN I@Jm
OF

> NEW YOREK Q‘
> O

> 1998 U.S. Dist. LEXIS 7920 P .

-

> May 26, 1998, Decided O

> ,Q

> May 27, 1998, Filed

> é

> DISPOSITION:

> [*1] Plainuff's motion to compel arbitrati it defendants GRANTED
> in

> part and DENIED in part.

=

> CORE TERMS: arbitration cl trate, vessel, non-signatory,
> certificate,

> cl:n:.ﬁ::tmn, underwriters, @g arbitration agreement,

= arbitration,

ml bind, contractual relationship,
jurisdiction, navigable waters,

ring irbmm-:m nght to arbitrate,
policy, gave rise, inspector, compelled,

> JUDGES:

> Harold Baer, Jr., US.D.].

>

> OPINIONBY:

> Harold Baer, Jr.

-

> OPINION:

-

> OPINION AND ORDER

United States
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>

> Hon. HAROLD BAER JR., District Judge:

=

>  Planuff American Bureau of Shipping ("ABS") moves to compel

> arbitration

> against defendants Tencara Shipyard 5.p.A. ("Tencara®), Societe Jer Flint

> ("Jet

> Flimt"), Copropriete Jules Verne, all of the individual shareholders of

> Jules

> Verne and the hull underwriters of the yacht TAG HEUER {'Undﬂwﬁ[n@

> For the
> foregoing reasons, the plaintff’s motion is GRANTED in pan md& in

> parn.

> L 4

> L Discussion

-

> In 1991, a French citizen Titouan Lamazou entered nnsmrh
> Tencara, a shipyard in Italy, for the construction of

> named TAG

> HEUER designed to “circumnavigate the glu an 80 days, in

> competition

> for the Jules Verne Trophy." Lamazou u next year, a co-

> proprietorship, Jules Verne, was fo of owning the TAG
> HEUER.

> Llamarou Decl. P 3. The shareho the co-proprietorship are [*2]

> Titouan

> Lamazou Promotions, Jer Fli 121 individuals of French Nationality
> (together the "Yacht O-w@

>

> A contract Yacht Owners and Tencara was finalized on

> January 31,

=

> PAGE 6%4

> % 1998 U.S. Dhst. LEXIS 7920, *2

> . :

> 1992 u Decl. P 7. Among other things, the contract required that
o

> constructed in accordance with "the standards of quality

eptable to,

> Lamarou Dn:'lt_ P 8. ABS 15 a not-for-prolit mantime classification society
> that

> develops "rules, guides, standards and other eriteria for the design and

> construction of marine vessels, the review of design and survey during and
> after

> construction to verify compliance with such rules, guides, standards or

> other

> criteria, the assignment and registration of class when such compliance

United States
Page 7 of 34



> has been

> verified, and the issuance of classification certificates.” Rodgers Aff. P

= 9.

-

> Tencara and ABS execured a "Request for Classification Survey and

> t

> ("Request for Class agreement”) dated March 31, 1992, Lamazou Decl. P 14.

> Approximately one month later, on April 30, 1992, the Yacht Owners asked

> Tencara

> to send them a copy of this agreement, which Tencara mailed four days 0

> later.

> [*3] Le Villain Aff. P 7. The Request for Class agreement contains Q‘
> arbitration clause requiring all disputes to be arbitrated in New Yo

> accordance with the Rules of the Society of Maritime Arbitratordy, Ing.

> Rodgers

> Aff. P 16. Further, according to the plaintiff, "ABS agreed ﬁhﬂdﬂ:

> classification services for the benefit of the Yacht

> included

> issuing an Interim Class Certificate ("ICC"). R FP 18, 22.

o
> The TAG HEUER was delivered to the Q% ers on February 21, 1993,
> At that

> time, Tencara also provided the Yacht with the ICC. Lamazou Decl. P

> 19.
> The ICC explicitly incorporates }@ﬂmn: the "terms and conditions® of
> the

> Request for Class
> Aff. P

> 22, According to th:@ the ICC "permitted the Yacht Owners to,

the arbitration clause. Rodgers

> among

> other things, ob ine insurance, which was in fact obtained from the

> Underwriters, il the TAG HEUER in navigable waters pending issuance
Final of Classihcation for Hull by ABS." Rodgers AH. P 23.

*
inal Certificate of Classification for Hull” on April 29, 1993

that "the issuance and interpretation of the class ceruficate [*4]

subject to the terms and conditions of the Request for Class [agreement]."
> Rodgers Aff. P 29.

>  Following delivery to the Yacht Owners, the TAG HEUER set sail in the
> Mediterranean. Unfortunately, while en route from France to Venice, the

> vessel

> sustained hull damage. Lamazou Decl. P 20. In response, Lamazou "requested
> that

> ABS survey the damage to the vessel on behalf of [the] owners." Lamazou

> Decl. P

United States
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21. ABS conducted this survey, and the Yacht Owners paid for these
SETVICES,
Lamazou Decl. P 21.

A short time later, the Yacht Owners commenced lLitigation in Pans

w
the TAG HEUER Underwrters. Lamarou Decl. P 22, After Enurt-appnintcd

SUrVeyors

> issued a preliminary report attributing the vessel's damage to deficient
- :lmgn
and construction, the Underwriters partially indemnified the Yacht D@

VVVVVVYVY

pursuant 1o a hull insurance policy. Lamazou Decl. PP 23-24.

Much to the plaintiff's dismay, a deluge of litigation soon foll
Tencara
commenced an indemnity suit in Italy against ABS in D 996. Rodgers
> P 4. The next month, in January 1997, the Yacht ersinitiated
> lingation %
> against ABS in the French commercial court i @ secking compensation
> for

YVVVVVYVY

> uninsured [*5] losses ansing from ABS's negligence in
> connection
> with its oversight of design and co of the vessel." Lamazou
> Decl. P
> 24. Later that year, in May, th UER Underwriters also commenced an
> action
> in Prance against ABS b the subrogated interests of the Yacht
> Owners
> <\
> PAGE 695 @
> 998 U.S. Dist. LEXIS 7920, *5
-
> Rudgnnh%&.luth: instant case, ABS seeks to compel arbitration of
> all .
> i three separate actions.
-
1SCUSSION

Yy

The plamnuff seeks to compel arbitration pursuant to the Federal

> Arbitration

> Act ("FAA") and the Convention on the Recognition and Enforcement of
> Foreign

> Arbitral Awards (the "Convention"). ABS 1s a resident of the United

> States. The

> defendants all reside in either Italy, France or Great Britain. All of

> these

> countries are signatories to the Convention. Consequently, @ 203 of the
> Convention confers subject matter junisdiction in this matter. n1 9 US.C,

United States
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nl Although all of the defendants have commenced actions in
international
forums, this fact does not preclude enforcement of the arbitration
agreement, if
found applicable. See Sumitomo Corp. v. Parakopi Compania Mariti
477 E.
Supp. 737, 742 (S.D.N.Y. 1979). Parties to an arbitration ag:ummt@
not
“circumvent an arbitration clause by commencing litigation” i
COWTTS.
Id. Indeed, "the federal policy favoring arbitration 1s r&
the
context of international transactions.” Deloitte N A/S v, Deloitte
Haskins & Sells, U.5.,  F.3d 1060, 1063 (2d Ci {citation
omission).

VYV VVYYVYVYVYVVYVYYVYVVYYVYVYVYVYVYYY VY

> The FAA embodies a st ral policy favoring arbitration. See
> Thomas
> James Assocates v. | 02 F.3d 60, 65 (2d Cir. 1996). Consistent

> with
> this policy, all d@u to the scope of issues eligible for arbitration
> be resolved in Yévor of arbitrability. See McMahan Securities Co., LP. v.

L.P., 35 F.3d 82, 86 (2d Cir. 1994) (citing Moses H. Cone

Constr. Corp., 460 US. 1, 24-25, 103 5. Ci. 927, 941, 74 L.

5 (1983). Arbitration 15 preferred "unless it may be said with posiuve
assurance that the arbirration clause is not susceprible of an

> interpretation

> that covers the asserted dispute.” Thomas James Associates, 102 F.3d ar 65
> (quoting David L. Threlkeld & Co. v. Metallgesellschaft, 923 F.2d 245, 250
=

> Cir, 1991). Of course, this preference for arbitration i1s tempered by the
> Supreme Court’s admonition that "the FAA does not require parties 1o
> arbitrate

> when they have not agreed” to resolve their dispute in that fashion. Vol
> Info.

United States
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> Sciences Inc. v. Board of Trustees, 489 1U.5. 468, 478, 109 5. Cr. 1248,
> 1255,

> 103 L. Ed. 2d 488 (1989).

-

>  Since it is well-established that arbitration [*7] is a matter of

> contract

> "a party cannot be required to submut to arbitration any dispure which
> [the

> party] has not agreed so to submit." Deloitte Noraudit A/S v. Deloitte

> of
> America v. Warrior & Gulf Navigation Co., 363 US. 574, 582, 80 @.
> 1347,

= Haskins & Q
> Sells, US., 9 F.3d 1060, 1064 (2d Cir. 1993) (quoting United Sn:e'l:hl.r:\»rlcQ~

> 1353, 4 L. Ed. 2d 1409 (1960)). However, non-signatories ind by
= an

> arbitration agreement in five circumstances: (1) inco

> reference; (2)

> ;;umptinm (3) ageney; (%) veil-piercing or alter (5) estoppel.

>

> Thomson-CSF, 5.A. v. American Arbitrati ation, &4 F.3d 773, 776
> (2d Cir.

> 1995)
::': A. Yacht Owners @O

e

> PAGE 696

> 1998 ist. LEXIS 7920, *7

-

p- ]

>  The Yacht id not sign the Request for Class agreement executed

> between T that includes the arbitration clause underlying
> this
s, ABS articulates several theories in support of irs

X t Owners are bound to arbitrate its dispute.,
ntractual Obligation through Issuance of Certificate

First, the plaintiff argues that the issuance of a certificate such as

> the

> [ICC binds both the issuer, ABS, and the party receiving the ceruficate,

> [*8]

> the Yacht Owners, to a contractual relationship. Essenuially, ABS seeks 1o
> bind

> the Yacht Owners to the arbitration clause in the Request for Class

> agreement

> because the Yacht Owners were given the ICC when Tencara delivered the
> vessel 10

United States
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> them on February 21, 1993. n2 It is imporrant to note that ABS issued the
ICC to

Tencara, as part of is obhgations under the Request for Class agreement.
Tencara then provided the ICC 1o the Yacht Owners upon delivery of the
vessel.

e o+ 4 - [+ ¢ S

n2 The ICC explicitly incorporates by reference the "terms and @
conditions™ of
the Request for Class agreement, including the arbitration clause. R

_ O%.

----------------- End Footnotes- - ..,,_.-,__--\

The plaintiff cites two Second Circuit cases, In nal Ore &
Ferulizer
Corp. v. 5G5S Control, 38 F.3d 1279 (2d Ci and Sundance Cruises

Corp. v.
American Bureau of Shipping, 7 F.3d
proposition. Yet, the Yacht Own
mapp-m;tc In International Ore,

Cir. 1993}, to support this
v argue that these cases are
urt held thar issuance of [*9] a

Certificate of Readiness” by
potential contractual
inspector.

International Ore, 3 at 1281, 1284. Likewise, in Sundance Cruises,
ABS

issued statuto sification certificates directly to the vessel
owners

after hawvi “formally retained” in a Request for Class agreement

to a ship inspector gave rise 1o
een the shipper and the ship

and the vessel owners, which gave rise 1o contractual

‘l.d"'f'h"hf'hf"d""-f‘u""u"‘ul"u""u""fVUV\IV?\‘\JV‘HHM’?V\FU?VU\J‘#‘HFU

e Contees. 7 B.3d w1069,

Conversely, in the instant case ABS issued all classification
certificates to

Tencara, the shipyard, and not to the owners of the TAG HEUER. More
importantly,

the Yacht Owners did not formally retain ABS. Quite the opposite, the
Request

for Class agreement was executed between ABS and Tencara. In International
Ore

and Sundance Cruises, the courts found a contractual relationship solely
berween

=
-3
>
=
=
>
-
>
-

United States
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the party 1ssuing the certificate and the party in direct receipt. Thus,

these

cases do not compel the conclusion thar issuance of a cerificate
contractually

binds both the party in direct receipt of the certificate, Tencara, as

well as a

third-party, the Yacht Owners, to a relationship [*10] with the issuer.
Accordingly, I decline to find a binding arbitration agreement between ABS
and

the Yacht Owners simply because the certificates 1ssued by ABS to Tm::.rO

wWere

ultimately provided to the Yacht Owners.

2. Incorporation by Reference .

Second, the plaintiff erroneously argues thar the Yache C@m should
be \
bound to the arbitration clause under the mmrpﬂrg reference

doctrine,
1998 1.5, Dist. LEX]%A,IU

within the Second Circuit, "[a] m:m&ry may compel arbitration

against 4
party mmu‘bi:r&d&nm@ntﬁupﬂnyhﬂmumd into a
separate

contractual relationship e non-signatory which incorporates the
existing
arbitration clause.”

PAGE &97

omson-CSF, &4 F.3d at 777.

Here, a 1
non-signato
Yacht to arbitrate its claims. Thus, the situation is incongruous

o the contract, ABS, seeks to compel a

VYV VYV VYV VYVVYVVYYVYVYVYYVYYYVYYVYYVYYYYVYVVYVYYYVYVYVY VY

from .
th @:naﬂ in Thomson-CSF, where the Second Circuit suggests only
gnatory may enforce an arbitration agreement through incorporation

reference. Id. Further, the incorporation by reference doctrine is
> napplicable
> because no "separate contractual relationship” exists between ABS and the
> Yacht
> Owners. Id. [*11] Thar is, there is no contract berween ABS and the Yacht
> Owners that incorporates the arbitration clause in the Request for Class
> agreement.
p-
> 3. Estoppel
-

United States
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=
e
-
-

VVVVVVVYVVYVVYVYYVYVYVYVVVYVVYVVYVYNYYYYYVYVYYVVYVYVVYVY YWY

VVVVVVVYYY

Third, the plantff argues that the Yacht Owners may be bound 1o
arbitrate
under the estoppel doctrine. Pursuant to this doctnine, a non-signatory 1s
bound

to honor an arbitration clause in a contract where the non-signatory

benefits from the contract, but nonetheless seeks to avoid its

obligations. See

Thomson-CSF, 64 F.3d at 778, Estoppel, however, is not appropriate where a
non-signatory derives only an indirect benefit from the contract. Id. at

779,

While a closer question, 1 am unable to conclude that the Yacht @rs,

4

as
urged by ABS, derived a direct benefit from the Regquest for

t and
the ICC, at least to the degree nesded to compel the Y ers, a
non-signatory, to arbitrate all disputes with ABS. utf argues
that the
Yacht Owners benefitted from the ICC, which from the Request for
Class
agreement, because the ICC permitted t Crwners to "obtain marine
insurance . . . and sail the TAG HE utpavigable waters pending

issuance of a

Final Certificate of Classification [*12] yfor Hull by ABS." Rodgers Aff.

| R

Essentially, the plantff cun@g t the Yacht Owners directly

benefirted

from the Request for C t because without the ICC the TAG HEUER
could

not sail. In the R@ for Class agreement executed between ABS and

the plaintiff to provide classification services for the TAG HEUER,
includin of an ICC.

anding this contention, I conclude for the reasons stated

Tencara satisfying its contract with the Yacht Owners. It was Tencara's
contractual obligation to construct a vessel that could sail in navigable
waters

and obtain the necessary approval of French authorities.

Quite obviously, the Yacht Owners could not have sailed the TAG HEUER
without
obtaining the requisite classification certificates from ABS, which were
required before the French authorities would approve the vessel.
Ultimarely,

United States
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> however, it was Tencara's contractual responsibility to the Yacht Owners
= 1o

> obtain ABS certification, and more significantly, approval from the French

> authorities. While the classification of the TAG HEUER was important, it

> [*13]

> paled as compared to the complex process of constructing and registering
the

vessel under the French Flag, for which Tencara was pnmanly responsible.
Any

ben:fit flowing to the Yacht Owners from the Request for Class ugr::m:u

tl:l.ﬂ'tfn-rr:, at best indirect. Consequently, the estoppel doctrine is no Q‘
avatlable to bind the Yacht Owners to the arbitration agreement. n@

1998 U.S. Dist. LEXIS 7920, *13

PAGE 698 O%

Thomson-CSF, 64 F.3d at 779 (estoppel not available ﬁ! non-signatory
derived é
only an indirect benefit from the contract). A@

n3 ABS also argues that the Y rs should be compelled 1o
arbitrate

because they are third-party waries of the Request for Class
agreement

between the plaintiff cara. Even if this were true, I am precluded
from

considering this @m because the only basis of personal jurisdiction

|:I:u: Y:ch: 1 MNew York 1s the arbitration clause, See Atlanta

ick-Flanders & Co., 463 F. Supp. 614, 618 (S.D.NY. 1978)

M"JUV\’V\"‘JVUU”H"UV\’V\'VH’VM’VU\'\'\'?V‘H’?V
[ |
[ |

i
i
i
i
%ﬂ
]
@
]

s to arbitrate in New York consents to personal jurisdiction).

nclude that the Yacht Owners are not bound by that arbitration clause,
there

> is no personal jurisdiction, and I cannot pass on the merts of any other
= argument.

-

T P End Footnotes- - - - - -« - ------

My G

> [*14]

>

> To reiterate, | find that the Yacht Owners were not a party to the
> Request

United States
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> for Class agreement berween Tencara and ABS. I also conclude that the
> Yachr

> Owners cannot be compelled to arbitrate as a non-signatory pursuant to
> either

the incorporation by reference or estoppel doctrines. Accordingly, the
motion 1o

compel the Yacht Owners 1o arbitrate is denied.

B. Underwriters

ABS argues that it is entitled to arbitrate any claim alleged by the 0
Underwriters pursuant to its alleged right to arbitrate any dispute wb

the

Yacht Owners. It is true that "since an insurer-subrogee stands

shoes of

its insured, mydafmmthﬂmnlfdag:inntheimmd;

a.pph:ﬂbil:

against the insurer.” See Gibbs v. Hawalian Eugenia 966 F.2d 101,
106 (2d

Cir. 1992). Nonetheless, | have determuned tha as no nght to
arbirrate %

any dispute with the Yacht Owners. TI:IL%, plaintiff may not compel
the

Underwriters 1o arbitrate the clai against ABS in the French
commercial court. See Continent .JCo. v. Daewoo Shipbuilding & Heavy
Machinery LTD, 1987 U.S. Di 5 7523, at *5 (S.D.N.Y. 1987) (ABS
could not
bind subrogee insurance ¥ to arbitration [*15] agreement where
subrogor

itself was not boun

C. Tmmi@
The dz:ﬁmm& by Tencara against ABS, however, are subject to the

in the Request for Class agreement, Clause fifteen of

VVVVYVVYVVVYVYVYVVYVVYVVYVYVYVYYVVYVVYVVYVYVVYVYVYVYYYYYYYYVYVY

t states that "any and all differences and disputes ., . . shall be

arbitration in the Ciry of New York pursuant to the laws relating to
arbitration there in force." Rodgers Aff., Ex. 8 at P 15. Tencara seeks to
evade

the plain meaning of this clause by arguing that when it signed the
Request for

Classification it acted as an agent for the Yacht Owners, who it contends
was 2

fully-disclosed principal.

This argument is without menit. Tencara offers no proof that suggests
it

VVYVVVVYVVYY

United States
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> acted merely as an agent. Rather, the primary negotiator for the Yacht
> Owners,
> Lamazou, declares that he "did not appoint Tencara to act as the owners’
> agent
> for purposes of contracting with ABS or for any other purposes.” Lamazou
> Decl. P
=
> PAGE 699
> 1998 U.5. Dist. LEXIS 7920, *15
>
> 11. Moreover, there 18 no evidence thar Tencara communicared to A.BSQQ
> 1t
> acted as the Yacht Owner's agent when executing the Request for (@
> agreement. .
> Quite to the contrary, the Request for Class agreement
> thar
> "all provisions hereof [*16] are for the sole and n:lui}‘\u t of
> the
, the

> parties hereto.” Rodgers Aff., Ex. 8 at P 12. In

> agreement by

> its own terms limits its application to ABS cara, with ABS
> responsible

> for cerufying the design and the co of the TAG HEUER.
=

> Given the absence of an @umhip. Tencara is bound by the
> arbitration clause contained in ment it signed with the

> plainuff.

> Accordingly, all claims Tencara and ABS must be arbitrated
> forthwith in A

> New York. @

=

> ML Eundu%

>

discussed above, the plaintiff's motion to compel

Yacht Owners and the Underwriters 1s DENIED and the motion to
1on aganst Tencara 1s GRANTED. Tencara is directed to arbitrate

>%claims with ABS pursuant to the arbitration clause in the Request for
: ::gﬁm:m The Clerk is directed to close this case.

:. SO ORDERED.

> Dated: May 26, 1998

: New York, New York

: Harold Baer, Jr.

United States
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, Amencan Bureau of Shipping v. Tencara Shipya... Page 1 of 5

UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

O
W &

*
(Argued: January 25, 1999 Decided: March 17, s
1

Docket No. 98-T823 (L), 98-

%

$
2

@ SOCIETE JET FLINT, S A etal,

Deferdanty-Appeilees.

Before: NEWMAN, WALKER, and CALABRES] Circait Judges. United States

Page 18 of 34
Tuesday, March 30, 1999 334 PM



; Amenican Bureau of Shippmg v. Tencara Shipya Page 2 of 5

Appeal from & judgment in the United States Distrct Court for the Southern Dhistict of New Yark (Harold Baer, Ir, Dirtrice
Judye) granting plainnfl's moton 1o compel afbitration agmanst defendant Tencara Shipyverd 3 F A, and demang plamuil's

i il e ol St -
X

*
MTAMWWEMM?ﬂW{MD.“@HHHMh..ME

Affirmed m part, reversed m port, and remanded.

TULIO B PRIETO, Candillo & Corbett, New York, MY, for D, “roaa-Appeliant.
JOSEPH G. GRASS0, Thacher Proffit & Wood, New Y , bor D femdeanis-Appeliani,

gricgn Bureau of Shippmg (°ABS") sppeals from a judpment entered on Moy 26,
istrctGanr for the Southermn District of New York (Harold Baer, Jr., Judge).

ppciboc ross-Appellant Tencarn Shipyard 5 P A, ("Tencars” ) cross-appeals from the same judgment. The

he: mcmng vachi “Tag Hewer.” 'Wie agree with the district court's boldmg thei Tencars 1 bound 1o

AES. Bie we disagres with the cowrt’s conclusion that the vacht owners and underwniters anc oot

3. Accordingly, we affrm in part, reverse i part, and remand for fisther proceedmgs.

@ N BACKGROUTMD

In 19925F Lamezou and & group of mvestors | the “Crwoers™) entered mio o construchion contract with Tencars-an
| buiid n racing yacht that would eveniusliy be named the “Tag Hewer ® The Owieers wanied a ship st
ihe globe 15 less than 80 days, 1n competrtion for the Jules Vamne Trophy.” The construction contract
Temcars and the Owners spocified that (1) the Ovwners would be solely responmibile for regstenng the vessel under
the French flag, (2} the Oraners would provide all necessary sssistance 1o Tencara to ensure that the vacht met with the
npproval of the French authorities, and (3) the ship would be "classed” sccording "[t]o the quality standards and norms
permitting approvel of | |, . the Amenican Buresy of Shepping, Genoa (Mlice *

"Clessfication” t5 a term of art in mantime contract law. It refers to the process by which a ship ts inspecied (o make sure i is
seaworthy and comphies with varous safety regulations. "Contracts for vessel certificabion and classification ane unique fo the
realm of admiralty; these inspections snd resultmg certificates are required either legally or practically before & shipowner
may ply navigable walers.” Sundance Cruises Corp. v. American Bureau of Shipping, 7 F 3d 1077, 1081 (2d Cir. 1993).

Tio obtain a ship classificatson, one goes 10 2 classifieation society. ABS 13 one of the world's leading elasssfication societies.
As we have stated: .
United States
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b

Amenican Burean of Skippang v, Tencara Shipya. .. Page 3af 5
A classafication society such s ABS develops niles, gusdes, standards, and

other crleria for the design and construction of shigs. When requesied, &

L

society reviews the design and surveys o ship before, durmg, und after
comstructson to verify comphance with the relevant milemational safety
convenions and eppheable roles of the classification society,

i (2.
Vessel elassifications provide two mujor benefits for shipowners, First, msurnnce 18 miich less ships
than for non-classed shaps. Second, many governments-the French authorities i this case--requi classification
‘before they will allow n crafi to sail under their nanons] g

To obtun an ABS classification for the "Tag Heuer,” Tencara entered info a controct wi in March 1992 (the "Request
for Class Agreement”). This agresment specified tha all disputes arising thereunder be arbitrated in New York. The
Crwmers recerved o copy of the Request for Class Agreement from Tencara m Max 1992, Th
obtained on the "Tag Hewer" from a vanety of insurers {the "Underwriters") was)

classification. While the yacht was under construction throughout 1592, how - hnduﬂ}r].mdﬁlnm.dwilh
ABS, and Tencara handled virtuaily all matters related bo shipbuslding i ficatyon

[n February 1993, the yacht was completed and defivered by T athed % Al that time, ABS delivered an ntenim
Cerificate of Classthication ("ICC") t0 Tencara pursuant io the o Cless Agreement. Tencar, i turn, geve the 10T
to the Owmers. The [CC explicitly incorporated by reference l.nd:m:hm of the Request for Class Agrocment,
inchading that agrecment's arbriration clause.

Ahmﬂn:hﬂr"rq}hu‘wu&ﬂtw the vacht suffered serious holl damage during & cruise to
: the product of a defective design and of poor construction. As o
result, the Underariters mdemmafied the O qrean lulhnrmpﬂmn.'fmdmmﬂh!:dﬂﬁﬂ:

Specifically, the distrciood Hj'ltl.::qmd’ﬂwlﬂﬂdid.ﬂmr'ﬂ!mlmhum the Crameers and
he Owmiers were nil estopped from demvmg the obbigations of the 1CC, a8 any benefits that they hod

@ DISCUSSION
mMEMMEMEM.MHUEE 1333 {1994).12] We review the district court's

ns b0 the exasience of an arbetrution for clear ermor. See Genesen, fne. v, T Kalduehi & Co 815 F 24
B0, 845 (24 Cyr. 1987} (stating that the destrictd court's determination that there wes an arbitration agreement is 5 fsctusl
finding and citing Fed R Civ. P. 32{a), which emmcistes the "clear error” standard of review for factual findings, though
legal mlings concerning which entities are bound ae reviewed de move)

Oner first task 15 to deterrmine whether the Oramers of the *Tag Hever® can be bound to arbitrate with ABS even though they
never signed the arbitration agreement. W have stated that non-simaiones mav be bound by arbitraton agresments enlcred
im0 by others. See Thomson-C5F, 5.4 v American Arbitration Ass'n, 64 F.3d 773, 776 (24 Cir. 1995), Thas can oocur
pursusnt 1o five different theones: (1) moorporation by reference;, (2) pssampton; (3) agency; {4‘.|ml-p:=:ml'|hu'mud
(5) estoppel. See id. Because it proves to be sufficient, we focus exchusively on the estoppel theory (1) f'.'f Lals o

A3 un 1ol matter, the Cramers assert that--sinee they were never 1o provity with ABS-—we Inck pdoite doSthites over

Page 20 of 34
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. Amcrican Burcan of Shippang v. Tencara Shipva Page 4 of 5

them and cannot copsider ABSs estoppel argument. This contention 15 without menit. It is well-sertied that federal couns
apphying New York law have personal jursdiction over partses that sgree to arbitrate thear disputes in New York, See, e g,
Merrill Lywch, Pierce, Fermer & Smith, Inc. v. Lecopulos, 553 F.2d 842, 244 (2d Cir. 1977} The Owners construe ths to
meean that persona] jursdiction exists only when there is an express arbitration agreement between the parties, But of the
Cromers are estopped from desying therr obligatsons under the arbitration agreement between Tencars and ABS, it follows
that they are also estopped from asserting o lock of personal junsdiction based on that agreement. There 15 no good reason 1o
ﬂhqﬂhmdmummmwmwm;m while barring the defense of "no duty 1o
artutrate " With the owners estopped from denving personal jurisdsction, the law regards such jorisdiction as estsblished m
Eizgation between thess parties

W thereione turm o the menits of ABSs estoppel argument. A party 1= estopped from demying its when
i receives & "direct benefit” from & contract containmg an arbitration clogse, See Thomson-CSF, 64 F,
grgues that the Cremers received several divest benefits: from the 10C, which motrporated the
arbitration clause by reference. We agree with ABS that the Crwners reccived such benefits, §

msurance rates on the "Tag Hever," and (2) the ability 1o sail under the French flag. In reachmg that the
Orwners had ondy recerved an mdirect benefil from the [CC, the distrnct coun relied heavily on
it was Tencars's rather then the Owmers” responsibility to register the vessel under e Eucich Nsg. Whatever the simation
might have been under the district cowrt's Incormect assumphion, it is patent that on t uil Tacts the Orvmners received direct
1o arbitrate thear clusms against ABS,

We nesit confront the ssue of whether the yvacht's Underamiiers can also
estabhished that "an meurer-subrogee stands i the shoes of s msare s v, Hawatian Eugenia Corp., 966 F.2d
101, 106 (2d Cir. 1992). Accordingly, ABS's motion to compel arhit agamst the msured Croners is equally vabd

agumn= the insurer Lnderwriters, and we therefore hold that the Nopderariiers of the "Tag Heoer™ must also submit 1o

pelied 10 arbitrate wath ABS. 1t is clearly

a 5.4 v. Atlantica Export Corp., 588 F.2d 1, 7-9 (2d Cir. 1978). There

18 no menit in Tencarn's argument, e in the mastaken notion that & party must be either solely o principal or

Mmmmﬂm[ vgency 328 cmit b ("In many cases the agent i3 a party 1o the contract made by
him on behalf of a disclosed princip such, is responshle for s performance. ™). The shopyard clearly acted st least
1n part, on 1ts own behalf when tcontracied with ARS for classficaion servioes. It itself derived the benefit of fulfilling its

ﬁmmﬂ' the (v hhnm;hﬂﬂm&nﬂmhﬂlmﬂmﬁ:ﬂ&mﬂdﬂmm

wourt's view, the Underwriters” oblignbons depended on the exisence of Owner obliganons, this holdmg
nderwriters from amy duty io arbitrate.

conir? found junsdiction on the basis of the Convention on the Recognition and Enforcement ol Foresgn
Awards, see 9 1L5.C. 201, 203 (Supp. 1998), since "[t]he defendants all reside in ltaly, France, or Great Britain,” all
signutories to the Convention. In view of the presence in the suit of vanious Llovd's of London syndicates, snd sssumimg
arguendo thal residence m & signatory stale 15 necesssry for unsdiction Lo be, that basis of jorisdiction mey be problemstic as
1o some defendants. Cf ER. Squibb & Sons, Inc. v. Accident & Can. Jma. Co., 160 F.3d 925, 928-29 (2d Cir. 199%)
(describing the strocture of Liovd's and pointing out that syndicates are comprised of thousands of mdividoal underwriters
whose identity (and resdence’) 15 not daschosed), But sice jurisdiction was also claimed, and undoubtedly exasts, m admirnkty
510 all the parties, we need not consider farther the perplexites engendered by the presence of the Liovd's simdicates. See
Advani Enter., Inc. v. Underwriters at Liovds, 140 F 34 157, 161 (24 Cir. 1998) (peromitting suit to procesd in admaralty
where unknown citirenships of the Llovd's Underariters plsced diversity jurisdiction in doubt).

1. Accordingly, we express no view on the question of whether the Owners and ABS also came 1nto privity wpon the Owers”
scceptance of the [CC United States
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! Amenican Buresu of Shopping v. Tencars Shipya. Page Sof 5

4. The Underwriters coumter that the French court hearing their suit against ABS will not recognize the arbitration of the
Underwriters' claims becauss “[under French low, Underwmiers are enfithed to pursue these clums whether or not they have
obtened a subrogation agreement from the Owners © We express no view 5 1 the possible effect under French low of this
judgment or of & subsequent arbitration sward. Under Amenican low, the Underwriters are clearly required o arbitrote, and
that is the oaly issue before us today.

United States
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- AMERICAN BUREAU OF SHIPPING, Planuff, v. SOCIETE JET
> FLINT, 5.A., et. al., Defendants.

-

- 97 Civ. 3570 (HB)

- 3

>

> PAGE £93

> 1998 U.S. Dust. LEXIS 7920, *

-1

> UNITED STATES DISTRICT COURT FOR THE SOUTHERN I@Jm
OF

> NEW YOREK Q‘
> O

> 1998 U.S. Dist. LEXIS 7920 P .

-

> May 26, 1998, Decided O

> ,Q

> May 27, 1998, Filed

> é

> DISPOSITION:

> [*1] Plainuff's motion to compel arbitrati it defendants GRANTED
> in

> part and DENIED in part.

=

> CORE TERMS: arbitration cl trate, vessel, non-signatory,
> certificate,

> cl:n:.ﬁ::tmn, underwriters, @g arbitration agreement,

= arbitration,

ml bind, contractual relationship,
jurisdiction, navigable waters,

ring irbmm-:m nght to arbitrate,
policy, gave rise, inspector, compelled,

> JUDGES:

> Harold Baer, Jr., US.D.].

>

> OPINIONBY:

> Harold Baer, Jr.

-

> OPINION:

-

> OPINION AND ORDER
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>

> Hon. HAROLD BAER JR., District Judge:

=

>  Planuff American Bureau of Shipping ("ABS") moves to compel

> arbitration

> against defendants Tencara Shipyard 5.p.A. ("Tencara®), Societe Jer Flint

> ("Jet

> Flimt"), Copropriete Jules Verne, all of the individual shareholders of

> Jules

> Verne and the hull underwriters of the yacht TAG HEUER {'Undﬂwﬁ[n@

> For the
> foregoing reasons, the plaintff’s motion is GRANTED in pan md& in

> parn.

> L 4

> L Discussion

-

> In 1991, a French citizen Titouan Lamazou entered nnsmrh
> Tencara, a shipyard in Italy, for the construction of

> named TAG

> HEUER designed to “circumnavigate the glu an 80 days, in

> competition

> for the Jules Verne Trophy." Lamazou u next year, a co-

> proprietorship, Jules Verne, was fo of owning the TAG
> HEUER.

> Llamarou Decl. P 3. The shareho the co-proprietorship are [*2]

> Titouan

> Lamazou Promotions, Jer Fli 121 individuals of French Nationality
> (together the "Yacht O-w@

>

> A contract Yacht Owners and Tencara was finalized on

> January 31,

=

> PAGE 6%4

> % 1998 U.S. Dhst. LEXIS 7920, *2

> . :

> 1992 u Decl. P 7. Among other things, the contract required that
o

> constructed in accordance with "the standards of quality

eptable to,

> Lamarou Dn:'lt_ P 8. ABS 15 a not-for-prolit mantime classification society
> that

> develops "rules, guides, standards and other eriteria for the design and

> construction of marine vessels, the review of design and survey during and
> after

> construction to verify compliance with such rules, guides, standards or

> other

> criteria, the assignment and registration of class when such compliance

United States
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> has been

> verified, and the issuance of classification certificates.” Rodgers Aff. P

= 9.

-

> Tencara and ABS execured a "Request for Classification Survey and

> t

> ("Request for Class agreement”) dated March 31, 1992, Lamazou Decl. P 14.

> Approximately one month later, on April 30, 1992, the Yacht Owners asked

> Tencara

> to send them a copy of this agreement, which Tencara mailed four days 0

> later.

> [*3] Le Villain Aff. P 7. The Request for Class agreement contains Q‘
> arbitration clause requiring all disputes to be arbitrated in New Yo

> accordance with the Rules of the Society of Maritime Arbitratordy, Ing.

> Rodgers

> Aff. P 16. Further, according to the plaintiff, "ABS agreed ﬁhﬂdﬂ:

> classification services for the benefit of the Yacht

> included

> issuing an Interim Class Certificate ("ICC"). R FP 18, 22.

o
> The TAG HEUER was delivered to the Q% ers on February 21, 1993,
> At that

> time, Tencara also provided the Yacht with the ICC. Lamazou Decl. P

> 19.
> The ICC explicitly incorporates }@ﬂmn: the "terms and conditions® of
> the

> Request for Class
> Aff. P

> 22, According to th:@ the ICC "permitted the Yacht Owners to,

the arbitration clause. Rodgers

> among

> other things, ob ine insurance, which was in fact obtained from the

> Underwriters, il the TAG HEUER in navigable waters pending issuance
Final of Classihcation for Hull by ABS." Rodgers AH. P 23.

*
inal Certificate of Classification for Hull” on April 29, 1993

that "the issuance and interpretation of the class ceruficate [*4]

subject to the terms and conditions of the Request for Class [agreement]."
> Rodgers Aff. P 29.

>  Following delivery to the Yacht Owners, the TAG HEUER set sail in the
> Mediterranean. Unfortunately, while en route from France to Venice, the

> vessel

> sustained hull damage. Lamazou Decl. P 20. In response, Lamazou "requested
> that

> ABS survey the damage to the vessel on behalf of [the] owners." Lamazou

> Decl. P

United States
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21. ABS conducted this survey, and the Yacht Owners paid for these
SETVICES,
Lamazou Decl. P 21.

A short time later, the Yacht Owners commenced lLitigation in Pans

w
the TAG HEUER Underwrters. Lamarou Decl. P 22, After Enurt-appnintcd

SUrVeyors

> issued a preliminary report attributing the vessel's damage to deficient
- :lmgn
and construction, the Underwriters partially indemnified the Yacht D@

VVVVVVYVY

pursuant 1o a hull insurance policy. Lamazou Decl. PP 23-24.

Much to the plaintiff's dismay, a deluge of litigation soon foll
Tencara
commenced an indemnity suit in Italy against ABS in D 996. Rodgers
> P 4. The next month, in January 1997, the Yacht ersinitiated
> lingation %
> against ABS in the French commercial court i @ secking compensation
> for

YVVVVVYVY

> uninsured [*5] losses ansing from ABS's negligence in
> connection
> with its oversight of design and co of the vessel." Lamazou
> Decl. P
> 24. Later that year, in May, th UER Underwriters also commenced an
> action
> in Prance against ABS b the subrogated interests of the Yacht
> Owners
> <\
> PAGE 695 @
> 998 U.S. Dist. LEXIS 7920, *5
-
> Rudgnnh%&.luth: instant case, ABS seeks to compel arbitration of
> all .
> i three separate actions.
-
1SCUSSION

Yy

The plamnuff seeks to compel arbitration pursuant to the Federal

> Arbitration

> Act ("FAA") and the Convention on the Recognition and Enforcement of
> Foreign

> Arbitral Awards (the "Convention"). ABS 1s a resident of the United

> States. The

> defendants all reside in either Italy, France or Great Britain. All of

> these

> countries are signatories to the Convention. Consequently, @ 203 of the
> Convention confers subject matter junisdiction in this matter. n1 9 US.C,

United States
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nl Although all of the defendants have commenced actions in
international
forums, this fact does not preclude enforcement of the arbitration
agreement, if
found applicable. See Sumitomo Corp. v. Parakopi Compania Mariti
477 E.
Supp. 737, 742 (S.D.N.Y. 1979). Parties to an arbitration ag:ummt@
not
“circumvent an arbitration clause by commencing litigation” i
COWTTS.
Id. Indeed, "the federal policy favoring arbitration 1s r&
the
context of international transactions.” Deloitte N A/S v, Deloitte
Haskins & Sells, U.5.,  F.3d 1060, 1063 (2d Ci {citation
omission).

VYV VVYYVYVYVYVVYVYYVYVVYYVYVYVYVYVYYY VY

> The FAA embodies a st ral policy favoring arbitration. See
> Thomas
> James Assocates v. | 02 F.3d 60, 65 (2d Cir. 1996). Consistent

> with
> this policy, all d@u to the scope of issues eligible for arbitration
> be resolved in Yévor of arbitrability. See McMahan Securities Co., LP. v.

L.P., 35 F.3d 82, 86 (2d Cir. 1994) (citing Moses H. Cone

Constr. Corp., 460 US. 1, 24-25, 103 5. Ci. 927, 941, 74 L.

5 (1983). Arbitration 15 preferred "unless it may be said with posiuve
assurance that the arbirration clause is not susceprible of an

> interpretation

> that covers the asserted dispute.” Thomas James Associates, 102 F.3d ar 65
> (quoting David L. Threlkeld & Co. v. Metallgesellschaft, 923 F.2d 245, 250
=

> Cir, 1991). Of course, this preference for arbitration i1s tempered by the
> Supreme Court’s admonition that "the FAA does not require parties 1o
> arbitrate

> when they have not agreed” to resolve their dispute in that fashion. Vol
> Info.

United States
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> Sciences Inc. v. Board of Trustees, 489 1U.5. 468, 478, 109 5. Cr. 1248,
> 1255,

> 103 L. Ed. 2d 488 (1989).

-

>  Since it is well-established that arbitration [*7] is a matter of

> contract

> "a party cannot be required to submut to arbitration any dispure which
> [the

> party] has not agreed so to submit." Deloitte Noraudit A/S v. Deloitte

> of
> America v. Warrior & Gulf Navigation Co., 363 US. 574, 582, 80 @.
> 1347,

= Haskins & Q
> Sells, US., 9 F.3d 1060, 1064 (2d Cir. 1993) (quoting United Sn:e'l:hl.r:\»rlcQ~

> 1353, 4 L. Ed. 2d 1409 (1960)). However, non-signatories ind by
= an

> arbitration agreement in five circumstances: (1) inco

> reference; (2)

> ;;umptinm (3) ageney; (%) veil-piercing or alter (5) estoppel.

>

> Thomson-CSF, 5.A. v. American Arbitrati ation, &4 F.3d 773, 776
> (2d Cir.

> 1995)
::': A. Yacht Owners @O

e

> PAGE 696

> 1998 ist. LEXIS 7920, *7

-

p- ]

>  The Yacht id not sign the Request for Class agreement executed

> between T that includes the arbitration clause underlying
> this
s, ABS articulates several theories in support of irs

X t Owners are bound to arbitrate its dispute.,
ntractual Obligation through Issuance of Certificate

First, the plaintiff argues that the issuance of a certificate such as

> the

> [ICC binds both the issuer, ABS, and the party receiving the ceruficate,

> [*8]

> the Yacht Owners, to a contractual relationship. Essenuially, ABS seeks 1o
> bind

> the Yacht Owners to the arbitration clause in the Request for Class

> agreement

> because the Yacht Owners were given the ICC when Tencara delivered the
> vessel 10
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> them on February 21, 1993. n2 It is imporrant to note that ABS issued the
ICC to

Tencara, as part of is obhgations under the Request for Class agreement.
Tencara then provided the ICC 1o the Yacht Owners upon delivery of the
vessel.

e o+ 4 - [+ ¢ S

n2 The ICC explicitly incorporates by reference the "terms and @
conditions™ of
the Request for Class agreement, including the arbitration clause. R

_ O%.

----------------- End Footnotes- - ..,,_.-,__--\

The plaintiff cites two Second Circuit cases, In nal Ore &
Ferulizer
Corp. v. 5G5S Control, 38 F.3d 1279 (2d Ci and Sundance Cruises

Corp. v.
American Bureau of Shipping, 7 F.3d
proposition. Yet, the Yacht Own
mapp-m;tc In International Ore,

Cir. 1993}, to support this
v argue that these cases are
urt held thar issuance of [*9] a

Certificate of Readiness” by
potential contractual
inspector.

International Ore, 3 at 1281, 1284. Likewise, in Sundance Cruises,
ABS

issued statuto sification certificates directly to the vessel
owners

after hawvi “formally retained” in a Request for Class agreement

to a ship inspector gave rise 1o
een the shipper and the ship

and the vessel owners, which gave rise 1o contractual

‘l.d"'f'h"hf'hf"d""-f‘u""u"‘ul"u""u""fVUV\IV?\‘\JV‘HHM’?V\FU?VU\J‘#‘HFU

e Contees. 7 B.3d w1069,

Conversely, in the instant case ABS issued all classification
certificates to

Tencara, the shipyard, and not to the owners of the TAG HEUER. More
importantly,

the Yacht Owners did not formally retain ABS. Quite the opposite, the
Request

for Class agreement was executed between ABS and Tencara. In International
Ore

and Sundance Cruises, the courts found a contractual relationship solely
berween

=
-3
>
=
=
>
-
>
-
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the party 1ssuing the certificate and the party in direct receipt. Thus,

these

cases do not compel the conclusion thar issuance of a cerificate
contractually

binds both the party in direct receipt of the certificate, Tencara, as

well as a

third-party, the Yacht Owners, to a relationship [*10] with the issuer.
Accordingly, I decline to find a binding arbitration agreement between ABS
and

the Yacht Owners simply because the certificates 1ssued by ABS to Tm::.rO

wWere

ultimately provided to the Yacht Owners.

2. Incorporation by Reference .

Second, the plaintiff erroneously argues thar the Yache C@m should
be \
bound to the arbitration clause under the mmrpﬂrg reference

doctrine,
1998 1.5, Dist. LEX]%A,IU

within the Second Circuit, "[a] m:m&ry may compel arbitration

against 4
party mmu‘bi:r&d&nm@ntﬁupﬂnyhﬂmumd into a
separate

contractual relationship e non-signatory which incorporates the
existing
arbitration clause.”

PAGE &97

omson-CSF, &4 F.3d at 777.

Here, a 1
non-signato
Yacht to arbitrate its claims. Thus, the situation is incongruous

o the contract, ABS, seeks to compel a

VYV VYV VYV VYVVYVVYYVYVYVYYVYYYVYYVYYVYYYYVYVVYVYYYVYVYVY VY

from .
th @:naﬂ in Thomson-CSF, where the Second Circuit suggests only
gnatory may enforce an arbitration agreement through incorporation

reference. Id. Further, the incorporation by reference doctrine is
> napplicable
> because no "separate contractual relationship” exists between ABS and the
> Yacht
> Owners. Id. [*11] Thar is, there is no contract berween ABS and the Yacht
> Owners that incorporates the arbitration clause in the Request for Class
> agreement.
p-
> 3. Estoppel
-
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e
-
-

VVVVVVVYVVYVVYVYYVYVYVYVVVYVVYVVYVYNYYYYYVYVYYVVYVYVVYVY YWY

VVVVVVVYYY

Third, the plantff argues that the Yacht Owners may be bound 1o
arbitrate
under the estoppel doctrine. Pursuant to this doctnine, a non-signatory 1s
bound

to honor an arbitration clause in a contract where the non-signatory

benefits from the contract, but nonetheless seeks to avoid its

obligations. See

Thomson-CSF, 64 F.3d at 778, Estoppel, however, is not appropriate where a
non-signatory derives only an indirect benefit from the contract. Id. at

779,

While a closer question, 1 am unable to conclude that the Yacht @rs,

4

as
urged by ABS, derived a direct benefit from the Regquest for

t and
the ICC, at least to the degree nesded to compel the Y ers, a
non-signatory, to arbitrate all disputes with ABS. utf argues
that the
Yacht Owners benefitted from the ICC, which from the Request for
Class
agreement, because the ICC permitted t Crwners to "obtain marine
insurance . . . and sail the TAG HE utpavigable waters pending

issuance of a

Final Certificate of Classification [*12] yfor Hull by ABS." Rodgers Aff.

| R

Essentially, the plantff cun@g t the Yacht Owners directly

benefirted

from the Request for C t because without the ICC the TAG HEUER
could

not sail. In the R@ for Class agreement executed between ABS and

the plaintiff to provide classification services for the TAG HEUER,
includin of an ICC.

anding this contention, I conclude for the reasons stated

Tencara satisfying its contract with the Yacht Owners. It was Tencara's
contractual obligation to construct a vessel that could sail in navigable
waters

and obtain the necessary approval of French authorities.

Quite obviously, the Yacht Owners could not have sailed the TAG HEUER
without
obtaining the requisite classification certificates from ABS, which were
required before the French authorities would approve the vessel.
Ultimarely,
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> however, it was Tencara's contractual responsibility to the Yacht Owners
= 1o

> obtain ABS certification, and more significantly, approval from the French

> authorities. While the classification of the TAG HEUER was important, it

> [*13]

> paled as compared to the complex process of constructing and registering
the

vessel under the French Flag, for which Tencara was pnmanly responsible.
Any

ben:fit flowing to the Yacht Owners from the Request for Class ugr::m:u

tl:l.ﬂ'tfn-rr:, at best indirect. Consequently, the estoppel doctrine is no Q‘
avatlable to bind the Yacht Owners to the arbitration agreement. n@

1998 U.S. Dist. LEXIS 7920, *13

PAGE 698 O%

Thomson-CSF, 64 F.3d at 779 (estoppel not available ﬁ! non-signatory
derived é
only an indirect benefit from the contract). A@

n3 ABS also argues that the Y rs should be compelled 1o
arbitrate

because they are third-party waries of the Request for Class
agreement

between the plaintiff cara. Even if this were true, I am precluded
from

considering this @m because the only basis of personal jurisdiction

|:I:u: Y:ch: 1 MNew York 1s the arbitration clause, See Atlanta

ick-Flanders & Co., 463 F. Supp. 614, 618 (S.D.NY. 1978)

M"JUV\’V\"‘JVUU”H"UV\’V\'VH’VM’VU\'\'\'?V‘H’?V
[ |
[ |

i
i
i
i
%ﬂ
]
@
]

s to arbitrate in New York consents to personal jurisdiction).

nclude that the Yacht Owners are not bound by that arbitration clause,
there

> is no personal jurisdiction, and I cannot pass on the merts of any other
= argument.

-

T P End Footnotes- - - - - -« - ------

My G

> [*14]

>

> To reiterate, | find that the Yacht Owners were not a party to the
> Request
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> for Class agreement berween Tencara and ABS. I also conclude that the
> Yachr

> Owners cannot be compelled to arbitrate as a non-signatory pursuant to
> either

the incorporation by reference or estoppel doctrines. Accordingly, the
motion 1o

compel the Yacht Owners 1o arbitrate is denied.

B. Underwriters

ABS argues that it is entitled to arbitrate any claim alleged by the 0
Underwriters pursuant to its alleged right to arbitrate any dispute wb

the

Yacht Owners. It is true that "since an insurer-subrogee stands

shoes of

its insured, mydafmmthﬂmnlfdag:inntheimmd;

a.pph:ﬂbil:

against the insurer.” See Gibbs v. Hawalian Eugenia 966 F.2d 101,
106 (2d

Cir. 1992). Nonetheless, | have determuned tha as no nght to
arbirrate %

any dispute with the Yacht Owners. TI:IL%, plaintiff may not compel
the

Underwriters 1o arbitrate the clai against ABS in the French
commercial court. See Continent .JCo. v. Daewoo Shipbuilding & Heavy
Machinery LTD, 1987 U.S. Di 5 7523, at *5 (S.D.N.Y. 1987) (ABS
could not
bind subrogee insurance ¥ to arbitration [*15] agreement where
subrogor

itself was not boun

C. Tmmi@
The dz:ﬁmm& by Tencara against ABS, however, are subject to the

in the Request for Class agreement, Clause fifteen of

VVVVYVVYVVVYVYVYVVYVVYVVYVYVYVYYVVYVVYVVYVYVVYVYVYVYYYYYYYYVYVY

t states that "any and all differences and disputes ., . . shall be

arbitration in the Ciry of New York pursuant to the laws relating to
arbitration there in force." Rodgers Aff., Ex. 8 at P 15. Tencara seeks to
evade

the plain meaning of this clause by arguing that when it signed the
Request for

Classification it acted as an agent for the Yacht Owners, who it contends
was 2

fully-disclosed principal.

This argument is without menit. Tencara offers no proof that suggests
it

VVYVVVVYVVYY
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> acted merely as an agent. Rather, the primary negotiator for the Yacht
> Owners,
> Lamazou, declares that he "did not appoint Tencara to act as the owners’
> agent
> for purposes of contracting with ABS or for any other purposes.” Lamazou
> Decl. P
=
> PAGE 699
> 1998 U.5. Dist. LEXIS 7920, *15
>
> 11. Moreover, there 18 no evidence thar Tencara communicared to A.BSQQ
> 1t
> acted as the Yacht Owner's agent when executing the Request for (@
> agreement. .
> Quite to the contrary, the Request for Class agreement
> thar
> "all provisions hereof [*16] are for the sole and n:lui}‘\u t of
> the
, the

> parties hereto.” Rodgers Aff., Ex. 8 at P 12. In

> agreement by

> its own terms limits its application to ABS cara, with ABS
> responsible

> for cerufying the design and the co of the TAG HEUER.
=

> Given the absence of an @umhip. Tencara is bound by the
> arbitration clause contained in ment it signed with the

> plainuff.

> Accordingly, all claims Tencara and ABS must be arbitrated
> forthwith in A

> New York. @

=

> ML Eundu%

>

discussed above, the plaintiff's motion to compel

Yacht Owners and the Underwriters 1s DENIED and the motion to
1on aganst Tencara 1s GRANTED. Tencara is directed to arbitrate

>%claims with ABS pursuant to the arbitration clause in the Request for
: ::gﬁm:m The Clerk is directed to close this case.

:. SO ORDERED.

> Dated: May 26, 1998

: New York, New York

: Harold Baer, Jr.
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