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grder Lhat 13 clerk’s olfice shall be apen™ at
cortain times. (Emphasis added.) !

All of these excerpts from the Federal
Rules of Civil Procedure indicate, with preei-
tion, that court arders are not the same thing
as local rules. - It can be no accident that this
distinction appears repestedly n the niles,

The majority aptly cites the only cirewit
sutharity on this goestion, Johnaon 1. Lafay-
pite Fire Fighters Asa'n, 61 F.3d 726, T28-30
(Tth Cir.1996). Johmson is not binding on
this court, and [ would hold that it iz error.
Despite its informative elucidation of the de-
velopment of federal and local rules, Jolinson
does not address any of the problems with its
approach that [ have mentioned.

Johmson properly has been cnticized by 2
leading treatise:

The adoption of Hule 54(d)}2) was in-
tended ta provide a uniform time for fee
metions and to ensure that the fee oppf
nent has notice of the motion in time %o
affect the decizsion to appeal. I logal
rules are allowed to displace rube S{dX™),
kese purposes of the nationd! pulévwill be
defeated. [In allowing thesprpvisions of
Rale 54(d)(2) to be displiged by an “order
of the court” the drefters were merely
recognizing that. @aJSome cases. an order

1. The same du€ingtion i3 suggesed by the fao
thar Feo A Ow B SA(dWIND) permits cours o
establish preSesdres for resolving atiorneva’ fees
sees el Ideal rule” whereas Fuo B C P
Fald N =—=the subrule a7 e Feree—refers
oniy W\ exceplions by statuie o order aof the
Smu™. | doubt the confrasung Languase wirkin
e JEmE rriie 54 18 Bccsdental

Fln;li:\'. Fea B. Cww P. B3 adwisary cammitiee 3
rote draws the same distinction. 1% #xpiaing that
“[iihe last sentence of Rule B3 has beon amended
1 rr'_lk.t CEruan Bhal Sieidicf OrEers .'!IFF' mot
rREonmsiEnt with any loeal disrmer coewt
ruler.” [Emphasis added.]

2. As an aliernative jusiilcation for s holding.
the maiority relies on Heezel v Bethilchem Sreef
Corp., 50 F.24 360, 367 {5k Cis1995), Herzel
has mothing 1o do with rule 34(dKINBE). and,
more -.rr-.pnrl:ml!'_-', il doet not acdress the fact
Lthat mule &[h)N11 FEGUITTS ihan, afcE o deadline
has expired (Bs oecurred in Lhe imman ease),
leave o [z late can be graned only “opon
moikon mads, The Supreme Court said &0 ex-
plicitly in copstruing rule 8(b) in Laien v, Nafes-
gl Wildiife Fed'm «57 US ETI, 3%, 110 5.C1.
3177, 100 LEd.2a 495 (19901 “[Alny post dead.
line extensign musi be ‘upan motion made. and

extonding the Lanz perisd wausd be mers
fair to the litigants. Moreowver, in simulta-
neous amendments, the drafters expressly
provided that the disclosure requirements
of Bule 26 could be altered by “order .or
local rule,” thus demonstrating that they
knew amd understood the distinction be-
tween an order and a rule.

10 James Wwr Moore £1 AL, MogR€'s FEDER.
at Practice § 54.151(2](b], "54-219 (3d
ed.1997). T agree with these Semtiments and,
sccordingly, would reverze®

TRANS CHEMICAL LIMITED:
et al., Plaintiffs,

Trans Chemical Limited,
Plaintiff-Appellee,

¥.

CHINA NATIONAL MACHINERY IM-
PORT AND EXPORT CORPORA-
TION: et al., Defendants,

is permissble only whese the fzilure o mest the
deadiine "was the result of excusable neglest’’
In other words. there is no ciscrenion w2 grant a
poit-deadline exiension sbseni 2 motion and
shonwing ol excusable neglect,

Herzel is distinguishable on the groond that
that court had already granied an order that had
the effee af suicading the tme for Dling. Thers
is & real dilfsrence berwesn o case in which the
cowr's authority 1 extend 2 deadhing has already
been invoked and a case in which it has not. o
Eeiegl, the court s allewanes ol the laie f':i.|:.|'._.* ean
ke read as a sus spowre modificztion of the aeig-
gzl arder allewing am extension or, aliernatively
as an excroise of authoris under the rubmic of
the esiginal order

in fomet, on the atber hana. ithe coum  authgr
ity had not besn invaked, and the eourt newer
undertook a legittmaie cxercise of that aotharity
In other words. the Jomes couri=—albeit with the
brst of inenuons—was not Rllewing up on the
pre-existing exercise of Ha equitable authoricy to
exvend a liiing deadline. bui rather was excusing

= late Lling on 2 wholly urauthepmia ¢ Qtatéd®
nale that in Hergel, the panel placed consic e
reliance on the face that the nﬁgﬁui Qﬁri’).?b"
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TRANS CHEMICAL LTD. v. CHINA NAT. MACHINERY 115
| Cliena 141 F.34 314 {5k Cir. 1994) #

China National Machinery Import and
Export Corporation, Defendant—
Appellant.

In the Matter of Mohammed H.

HALIPOTO, M.D.; Zareena
Halipoto, Debtors.

{ CHINA NATIONAL MACHINERY IM-
PORT AND EXPORT CORPORA-
TIOX, Appellant,

?- K

TRANS CHEMICAL LIMITED, Appellee.
CNMIEC, Plaintiff-Appellant,

¥
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_ TCL, Defendant-Appellee.
|.' No. 97-20895.
United States Court of Appeals.

Fifth Cireuit é\l

Dec. 8, 1998 I"

In comsolidated mﬂ\iﬂ | COrpo-
ration sought enf f arbitration
award against C eurpﬂrn.mn arising
out of constructi t in Pakistan, while
Chinese co n sought to vacate award.
The Uni Distriet Court for the
Sou t of Texas, Sim Lake, J., 978

, confirmed award. Chinese ecor-
appealed. The Court of Appeals
d portion of the District Court's opin-

1 $ helding that: (1) Chinese corporation was
agency or instrumentality” of Chinese gov-

ernment under Foreign Sovereipn Immuni-
ties Act (FSIA), (2) district cowrt had juris-
dietion under FEIA exception for actions to
confirm arbitration awards; (3) zervice of
process was sufficient under FSIA; (4) Fed-
eral Arbitration Act (FAA) applied; (5) award
was not procured through fraud or undue
means; and (6) arbitrators did not engage in
conduct that prejudiced Chinese corpora-
tion's rights to fondamentelly fair hearing.

Allirmed.

1. Federal Civil Procedure &=1832
In rufing on motion to digmiss for lack of
subject matter jurisdiction, court may evala-

ate eomplaint slone, enmplaint supplemented
by undisputed facts evidenced in the record,

or complant supplemented by undisputed
facts plus court’s resolution of disputed facts.

2. Federal Civil Procedure <1825, 1328
When court resolves disputed factz in
ruling on moticn to dismiss for lack of sub-
ject matter jurisdiction must give
plaintil{ oppertunity and hear-
ing that is appropri of the mo-
tion.
1. Federal Civil Procedure @1825, 1827.1
C ity to consider evidence
hmmnmrﬁngunmﬁﬁmm
ﬁ.@: lack of subject matter jurisdic-
in it to devise procedure that may
%ﬁdl permitting affidavits, allowing further
overy, hearing oral testtmony, and con-
ducting evidentiary hearing, all limited to
deciding jurisdictional issue.
4. Evidence &=5i1
Expert witness on foreign law is not
required to mee! any special qualifications
and need not be admitted to practice in
country whose law 15 at issus. Fed Rules
Civ Proc.Rule 44.1, 28 US.CA.

5. Federal Civil Procedure &=2545

Diiferences of opinion among experts on
content, applicability, or interpretation of [or-
eign law do not creste genuine issue as to
any material fact far summary judgment pur-
potes. Fed.Rules CivProcHule 556 28
USCA

6. Evidence &=511(4}

Federal judges may raject even ancen-
tradicted conclusions of expert of foreign law
and reach their own decisions on basis of
independent examination of foreign Jegal au-
thorities. Fed.Roles CivProc.Rule 44.1, 28
US.CA

7. Action =17

n making itz determination of foreign
law, court may rely on foreign case law deci-
gions, treatises, and learned articles, m'en if

they are not generally admissible under
Federal Rules of M%Stm L‘w
Proc.Rule 44.1, 28 UBage 2 of 54
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B Action &17

Although there is no requirement that
court give formal notice to parties of its
intention to engage in iks own research on
izsue of foreign law that has been raised by
them, or of its [ntention to raise and defer-
mine independently an issue not raised by
them, if court discovers matensl diverging
substantizlly from that offered by parties or
if it plans to utlire foreign law in way not
contemplated by parties, it should inform
them of this and give them cpportunity to
react to court's research. Fed.Rules Civ
Proc.Rule 441, 22 US.CA

9, International Law ¢=10.34

Even after its reorganization consistent
with Industmal Enterprises Law, Chinese
corporation was state-owmed and remained
“agency or instrumentality” of Chinese pov-
ernment under Foreipn Sovereign Immuri=
ties Act (FSIA). 28 USCA § 16030820

See publication Words and Phrdics
for other judicial consiructions and, dels
initians,

10, International Law «=1033

Under exception to §overelgn immunity
of Foreign Sovergigh “Mnmunities Act
(FEIA), court had junisdietion over Pakdstani
corporation’s clam\tdeonfirm arbitmal award
againat corpefaion owned by Chinese state
pursuant to“Eedéral Arbitration Act (FAA).
8 'USCA %1 e seqg: 28 USCA
§ 160E(A(EHA).

L1\ International Law ©£=10.33

Under exception to sovereign immunity
of Foreign Sovereign Immunities Act
(FSIA), court had jurisdiction over Paldstani
corporation’s claim to confirm arbitral avward
against corporadon owned by Chinese state,
pursuant to Convention on Recognition and
Enforcement of Foreipn Arhitral Awards.
Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awarde, Art. [ et
seq. 9 USCA § 201 note; 9 USCA
# 207; 28USCA § 1605a)EXA).

12. International Law <=10.12

By contracting to arbitrate in United
States claims arising out of construction con-
tract, corporation owned by Chinese state
waived sovereign immunity under Foreign

161 FEDERAL REPORTER, 3d SERIES

Sovereign - - Immumities Act (FSIAL - .28

USCA § 1606(a)1)

13. Arhitration S=83.1
Treaties &8

Convention on Recognition and Enforce-
ment of Foreign Arbitral Awards applied to
srbitradon awards rendered ~in  United
States; provision whereby Upitad States de-
clared that it would only appl-the Conven-
tion to recognition afd \ehforcement of
awards made in another vontracting state did
not bmit territorial-applitation of nondomes-
tic clasuse. Cghvepbon on the Recognition
and Enfopfement’ of Foreign Arhitral
Awards €y I subd. 1, 9 USCA § 201
note; S INE.C A §§ 202-208

14\ Afrbitration =703

Treaties &=§

Convention on Recognition and Enforce-
ment of Foreign Arbitral Awards encompass-
es actlons to confirm arhitration awards ren-
dered in United States between two foreign
parties. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards,
Art. I, subd. 1, 9 USCA § 201 note; 9
US.CA 5§ 202-208.

15, Federal Civil Procedure ©511

Burden of proof to establish proper ser-
vice i on party on whote behall service is
made

16, International Law &=10.43

Procedures for “serving of notice” under
American Arbitration Association (AAA)
Commercial Arbitration Rules, adopted ns
result of arbitration agreement between the
parties, was “special arrangement for ser-
vice” under Foreign Soversign Immunities
Act (FSIA), thereby authorizing service by
registered mail on Chinese corporation anc
maldng it unnecessary for petitioner to ad-
here to international convention, or to Serve
transiated copy of petition. 28 USCA
§ 1608(b)(1-3).

Ser publication Words and Phrases
For other judicial constructions and del-
(B3 REdlalak 48

17. International Law =Unifed States -

Foreign Soversign Ra@@udiofd4 Act
(FSIA) provides exclusive means by which

EaaT=hMEl=L7
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gervice of process may be effected on agency
or inatrumentality of foreign state. 24
US.C.A § 1608(b).

18. Arbitration 3.1

In deciding whether there is transaction
involving commerce within meaning of Fed-
eral Arbitration Act (FAA), court may look
to contracts, afSdavits, and other discovery
materials, 9 US.CA § 2

19. Arbitration ©=3.1

Contract containing arbitration provision
need only be related to commeree to fall
within Federal !..r’mtrmu'l Act (FAA). 9
USCA§2
20. Commerce =4

Congress' power to regulate foreign

commerce iz broader than its authority to ¢

regulate interstate commerce.
21. Arbitration &=3.1

—

Contract between foreign :ur@?ﬁm
m:mnz arbitration provizsigs [wed
“commerce” and therefore Federal)
tion Act (FAA) applied; ificini-
involving construction of p
was regotiated in Feins
principals remded | and project own
er purchased sof m:uls for the project
from Uni ration. 9 US.CA
g neq\S}:ﬁ;s corpa 5C

5 ication Words and Phrases
ki judicial consiruciions and def-
imfgns.,

.

itration 2.2

States =18.15

Under Supremacy Clanse, Federal Arbi-
traton Act (FAA) preempts all otherwise
applicable state laws, including Texas Gener-
al Arhitration Act (TGAA) US.CA Const.
Art. 6, cl. 2; SUSCA. § 1 et seq.; Yernon's
AnnTexas Civ.5t. art, 236 (Repealed).

23. Arhitration &=77(4)

Standard of review of arbicration award
under Federal Arbitration Act (FAAL) is one
of deference and is extraordinarily narrow.
SUSCA § 10

24. Asbitration &=T7(4)
In reviewing arbitration awerd under
Federal Arbitration Act (FAA), court asks

i
Ty
i
i
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whether arbitration werp fl.tlﬂ-lr
mentally unfair. 9 USCA § 10,

25. Arbitration S=T7(6)

Party moving to wvacate i.t'htnunn
award under Federal Arbitration Act (FAA)
has burden of proof. 3 USCA § 10.

26. Arbitration =643, 64.4
Under Federal itrat
party who alleges that
procured through
must demenstrate

Ast (FAA)
n award was
or undue means

improper behavior

was (1) not verable by due diligence
before or itration hearing, (2) ma-
terially issue in arbitration, and (3)

establi§hed\by clear and convineing evidence.

8 L&_" § 10(2).

‘sm.uumn =643, 644
As ground for vacating arbitration

N yward under Federal Artitration Act (FAA)

“fraud" requires showing of bad faith during
arbitration proceedings, such as bribery, un-
disclosed bias of arbitrator, or willfully de-
stroying or withholding evidence. 9 USCA
§ 10(a).

See publication Wards and Phrases
for other judicial constructions and del-
IREkIGnE

Z8. Arbitration &=644

As ground [for wvacating arbitration
award under Federal Arbitration Act (FAA),
“undue means” connotes behavier that is im-
moral, if not illegal or otherwise in bad faith.
SUSCA § 10a)

See publication Words and Fhrases

for other judicial constructions and def-

imitions.
29, Arbitration &=64.1

Petitioner's untmely production of re-
port was not ground for vacating arbitration
award under Federal Arbitration Act (FAA)
as having been procured by fraud or undue
means; report was inadvertently misfled by
petitioner’s principal and was turned over
before arbitration hearing started, and delay
inits production was brought to attention of
arbitrators. 9 U.S.C.A. § 10(a)3).

30. Asbitration €325 _
Arbitrators’ schedJRilEC-SIAIES noe de-
prive respondent of ﬁaw% would
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suppart vacating arblirstion sward under
Federal Arbitrution Ae: (FAM) respondent

requested and received continuance from ar-
bitrators, respondent did not request further
extension from arbitrators or present any
evidences of sufficlent pood cause to warrant
further delay in the hearing, and respondent
proceeded to arbitrate the case without fur-
ther comment 3 US.CA § 10aX3).

31. Arbitration =33

Responcent was not harmed by arbitra-
tors' decision to proceed despite respondent’s
supgestion of bankruptey of petitionsr's prin-
cipal, and therefore was not entitled to have
artitration award vacated under Federal Ar-
bitration Ast (FAA); banlruptey court re-
fused to stay arbitration hearing, conciuding
that automatic stay did not prevent arbitra-
tion from proceeding. 9 US.C.A § 10{a)3).

32, Arbitration =31

In arbitration hearing, Chinese corpora-
tion was not entitled to preliminary rulin® on
statute of limitations or choice of lIw-fssues.
9 USCA §1etsig.

ad. Arbitration &=52.5

Arbitrators were fot Fequired to disclose
or explain reasenS underlying award. 9
US.CA § 1atadg.

34. Arhj:r‘utlm =631, 63.2

MNistake of law or fact is insufflicient to
set Wmide arbitration award

35 Arbitration &=63.1, 7715)

Federal court will not review factual
findings or merit determinations made in
arbitral award unless award i= in "manifest
disregard” of law.

36. Arbitration =31

Respondent was not entitled to addition-
a2l discovery to support its claims that arbi-
trators engaged in copduct that prejudiced
its mghts to fundamentally fair heaning by
allegedly ssuing wrationdl scheduling order,
faiking to rule on its Emitations and choice of
law arguments, and failing to issve written
opinion explaining rationale for its award. 9
US.CA.§ 10(a)3).
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I7. Arbitration =722
Treaties ¢=§

Diistrict court had power to confirm arbi-
tration award under both Federal Arbitration
Act (FAA) and Convention on Recogmition
and Enforeement of Foreign Arbicral
Avrards. Convention on the Recognition and
Enforcement of Foreign Arbiora! Awards. 9
US.CA. § 1 et seq; Conventitn ofi the Rec-
ognition and Enforcemerft gf<Foreign Arbi-
tral Awards, Art. V, 9USCA § 201 note; §
USCA § 207

38, Arbitration =723
Treaties =%

Party apposing confirmabon of arbitra-
tipfi award under Convention on Recognition
wrid Efiforcement of Foreign Arbitral Awards
bears burden of proof of establishing reason
prohibiting conflirmation. Convention on the
Recognition and Enforcement of Foreign Ar-
bitral Awards, Art. V, 9 US.C.A § 201 note;
8 USCA § 207

39. Arbitration =721
Treaties 8

Arbitral award will be confirmed under
Convention on Recognition and Enforcement
of Foreign Arbitral Awards, absent conwinc-
ing showing that one of Convention's narrow
exceptions applies, Convention on the Hee-
ognition and Enforcement of Foreign Arbi-
tral Awards, Art. V.9 US.CA. § 201 note; 9
US.CA § 207,

40. Arbhitration =56
Treaties <=8

Section of Convention on Recognition
and Enforcement of Foreign Arbitral Awards
providing defense to confirmation when “the
recognition or enforcement of the .award
would be contrary to the public policy of that
country” is construed very narrowly and ap-
plied only where enforcement would viclate
forumn state’s most basic notions of morality
znd justice. Convention on the Eecogmition
and Enforcement of Foreign = Arbical
Awards, Art. V, subd. 2rbnited States 20y
note; 9 US.CA § 207. Page 50f54

Ll Eomes
L5:5T EEET-mr-£1
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Clezns 81 F.3d 304 (Sth Cle, 19986
41. Arhitration ©=31 PER CURIAM:
Treaties <=5 China Natieaal Machinery Impert and Ex-
Section of Convention on Recognition port Corporation (CMC) appeals the district
and Enforcement of Foreign Arbitral Awards court's confirmation of an arbitral award ren-
allowing confirmation of award to be refused dered against it We affirm.
i
Lﬁﬁf ﬁ“pmmpl!r ﬂ;ﬁﬁi:’d. l.m On appeal, CMC raises fwr isspes: (1) Is
arbitration proceedings or was otherwise un-
able to present his case” essentially sanctions
application of forum state’s standards of due
process, and should be narrowly construed to
give effect-to Convention's goal of encourag-
ing timely' and efficient enforcement of
awards. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, -+ in the State where
Art. V, subd. 1(b), § US.CA § 201 note; 9  [its] and enforcement are sought”
USCA § 207. |::l§tq.hitu:! district court eould enfarce it
/ pant to the Convention on the Recogni-
42, Arbitration ©77(8) \ \& ‘and Enforcement of Foreign Arhmﬂ
Constituti =106 =\ Awards of June 10, 1958, 21 UST. 2517
tutional Law $=083) . <\ (1970), reprinied in 8 T.EC. § 2017 () Did
Treaties =8 the contract between CMC and TCL invaive
Respondent failed to :hnwlﬁfmlnm- “commerce” such that the distriet coart could
tors issued irrational s ] enforee the arbitration awerd pursuant to the
in failing to impose autgoingie: unthl Federal Arbitration Aet, 9 USC, § 27 (4)
proceedings or in failing ble on interim Did the distriect court err in refusing to va-
issues raised by respfnd urfﬂladtnm cate the award under the Fedaral Arbitration
written, ﬂunnp_d f, in viclation of its Aet, 9 U.S.C.§ 1017
due process r “‘N:u;lzr Convention on Bec- i
ognition and \ rcement of Foreign Arti- [1-42] We agree with the district court's
tral A “Eonvention on the Recognition analysis of these jasues and therefore adopt
and ent of Foreign Arbifral Parts -V of its careful and comprehensive
A : V, subds. 1(b), 2(6), 3 USCA  opinion, In re Arbitration Between: - Trons
& R010te; 9 USCA § 207 Chemical Ltd. & China National Machinery
N\ fmport & -Export Corp, 978 F.Supp. 266
® . - (S.D.Tex.1997).' The judgment of the dis-
$ Romald D. Secrest; Eric JR. Nichls, trict court is AFFIRMED.
\> Beck, Redden & Secrest, Houston, TE l’n" *
Plaintiff-Appellee.
Edward J. Murphy, William Bruce Stanfill, ;
Mark Wiliam Moran, Beirne, Maynard & g
Parsons, Houstan, TX, for Defendant-Appel- :
lant.
Appeal from the United States District
Court for-the Southern District of Texas,
Before KING, JOLLY and JONES, oo
Cireuit Judm _ : United States
1. We do not, of course. imply ..'Im the ather p-unlunlnflJ'u.- opinion are gnelgrqlgﬁmrlm:.

T o B, -
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&;.num to strike Green's reply brief is DE-
NIED. For the reasons stated above, the

FRISISEETL

266
902, 109 5.Ct. 3181, 105 L.Ed.2d 691 (1989).

..I..E-:l.i.n.. therefora, Creen connst mect the alo-
vated showing of proof necessary to create a

genuine issue of material fact.

[46,47] The DA's statements suggesting
a monetary interest on the part of the jurors
to impose the death szentence are sSimilarly
problematic.  Unguestionably, “appeals to
the pecuniary interests of jurors are patently
improper.” [ nited Stefes v Blecker, 657
F.2d 529, 636 (4th Cir.1951), cevt. dented, 454
US 1150, .102 S.Ce. 1016, 71 L.Ed.2d 304
(1982). Nonetheless, after further review of
the DA's closing argument, it becomes appar-
ent that these isclated =tatements did not
constitute an overarching theme or even
serve as a sipnificant part of the DA's case.
In addition. the Jury instructions explained in
detall how the jury should base their ded-
gion.
argument and the entirety of the tri:l,q'lia

remarks did not amount to a cor tﬁy al
“Fiwe/ B4l

violation, See U'nited States

F.2d 1235, 1240 (4th Cir.) (hol at im-
proper argument about p ' "5 eom-
munity of drug conspirag not rise to
level of plain ervor)/fiw \denied 488 US.
542, 109 S5.Ct. 1134 Ed.2d BT (1988);

Bliecker, 657 F 33 IN\536 (finding no revers-
ible rn‘m‘.&em contemporaneous ohjec-
tion, hecjxd;e”ﬁt totality of circumstances).

- \.<

N IV, Conclusion

further consideration, the State's

State’s motion for summary judgment on
Green's petition for a writ of habeas corpus is
GRANTED. Green's motion for leave for
discovery is MOOT. This caza iz, thersfare,
DISMISSED.

In the context of the whele closifip

H5:5T

978 FEDERAL SUPPLEMENT

Im time Matier of the ARBITRATION
BETWEEN: TRANS CHEMICAL
LIMITED, Petitioner,

AND

CHINA NATIONAL MACHINERY IM-
PORT AND EXPORT CORPORA-
TION, Respondent.

Civil Action Nos 114,
H-95-5551, 166,

United Eﬂl@ltﬁﬂ Court,
. Texas,
,nﬂxn Division

| July 7, 1997.

~lf\consolidated acticns, Pakistani corpo-
{@B sought enforcement of arbitration
rd against Chinese corporation arising
<out of construction of plant in Pakistan, am
Chinese corporation sought to vacate award
The Distriet Court, Lake, J., held that: (1)
respondent was “agency or instrumentalizy”
of Chinese government under Foreign Sover-
eign Immunities Act (FSIA); (2) court had
jurisdiction under FSIA exception for actionz
to confirm arbitration awards: (3) service of
process was sufficient under FSIA: (4) Fed-
eral Arbitration Act (FAA) spplied; (5) award
was not procured through fraud or undue
means; (6) arbitrators did not engage in cor-
duct that prejudiced respondent’'s rights to
fundamentally fair hearing: (7) petitioner was
not entitled to attorney fees; and (8) award of
prejudgment interest at eguitable rate of
10% compounded annually was sppropriate.

Award confirmed.

1. Federal Civil Procedure e=1332

In ruling on motion to dismiss for lack of
subject matter jurisdiction, court may evalu-
ate complaint alone, complaint supplemented
by undisputed facts evidenced in the record.
or complaint supplemented by undisputed
faects plus court's resolution of disputed facts.

2. Federal Civil Procedure ¢=1825, 1328
When court resolves disputed facts in
ruling on motion to dismiss for lack of sub-
ject matwer jurisdictibl)ites.Statest give
plaintiff opportunity foPP8@envesf 34d hear-
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Cite 53 378 FSugpp. 268 (5.0.Tex i9%7)

ing that is appropriate to nature of the mo-
FOTL
3. Federal Civil Procedure &1825, 1827.1
Court’s authority, in ruling on motion to
dismiss for lack of subject matter jurisdie-
tion. to consider evidénce beyond complaint
gliows it to devise procedure that may in-
glude permutting affidavits, allowing further
discovery, hearing oral testimony, and con-
ducting evidentiary hearing, all limited to
deciding jurisdictional issue.
4. Evidence &=541
Expert witness on forelgn law is not
required to meet any special qualifications
gnd need not be admutted to practice in
country whose law is at issue. Fed Rules
Civ.Proc.Rule 44.1, 28 USCA

5. Federal Civil Procedure <2546

Differences of opinion among experts o, \

content. applicability, or interpretation uiy.ili?:.
eign law do nmot create genuine issue ag\to
any material fact for summary judgmegt pur-
poses. Fed.Rules ClvProcBudle $6, 28
USCA

6. Evidence €&=371(4)
Federal judges may peject even uncon-

tradieted conclusians of Bxpert of foreign law
and reach T.hn: ywn ' decisions on basis of

independe ination of foreign legal au-
thorities, ules Civ.Proc.Rule 44.1, 28
us.

Tﬁj‘uan =17
\\‘Aﬁl making its determination of foreign
lim court may rely on foreign case law deci-
sions, treatises, and learned articles, even if
they are not generally admissible under the
Federal Rules of Evidence. Fed.Rules Civ.
Proc.Rule 441,23 USCA

& Action =17

Although there is no requirement that
court give formal notice to parties of its
intention to engage in its own research on
issue of foreign law that has beea raised by
them, or of its intention to raise and deter-
mine independently an issue not raised by
them, if court discovers material diverging
Flh#hnﬁ:lly from that offered by parties or
if it plams to utdize foreign law in way not

contemplated by parties, it should inform
them of this and give them opportunity te
reuct o court's rescarch., FedRules Civ.
ProcRule 44.1, 28 US.CA.

9. International Law <=10.34

Even after its rearganization consistent
with Industrial Enterprises Law, Chinese
corporation was state-cwned and remained

“agency or instrumentality” h.u:eu gov-
ernment under Foreign Immuni-
ties Act (FSIA)L 28 U § 1603(b2).

See mbh:umm and Phrases
for ather judicial tions and def-
initions.

10. Internafionial'Law 1033
Ugdm"gmpmﬂ 0 SOVETRIEN Immumity
of Eqrﬁgn Sovereign Immurities Act
IE!!&!P!WH had jurisdiction over Pakdstani
fation's claim to confirm arbitral award
corporation owned by Chinese state
“pursuant to Federal Arbitration Aet (FAA)
@ USCA §1 e seq; 28 USCA
§ 1605aXM6)iA).

11. International Law ©=1033

Under exception to sovereign immumity
of Foreign Soversign Immunities Act
(FSIA), ¢ourt had jurisdiction over Pakistani
corporation’s claim to confirm arbditral award
against corporation owned by Chinese state
pursuant to Convention on Reeognition and
Enforcement of Foreign Arbitral Awards. 9
USCA § 207, 28 US.CA § 1605(a)E)CA)

12, International Law &=10.32
By contracting to arbitrate in United
States claims ansing out of construction con-
tract, corporation owned by Chinese state
waived soverelgn immunity under Foreign
ign Immunities Act (FSIA) 28
US.CA § 1603ai1L

13. Arbilration &83.1

Treaties &8

Convention on Recognition and Enforce-
ment of Foreign Arbitral Awards applies to
arbitration awsrds rendered in United
States; provision whereby United States de-
clared that it would only apply the Conven-
ton to recognition and enforcement of

awards made in ancther state did
not imit territorial imﬁ%@;ﬁﬁgﬁdumﬂ
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tic clause. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 2

USCA. § 201

14. Arbitration =723

Treaties ©=8

Convention on Recognition and Enforce-
ment of Foreign Arbitral Awards encompass-
#5 actions to confirm arbitration awards ren-
dered in United States between two foreign
parties. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards. §
USCA § 201

15. Federal Civil Procedure e=540

Burden of proof to establish proper ser-
viee is on party on whaose behalf service is
made.

16. International Law ©=10.43

Procedures for “serving of notice™ under
American Arhitration Association [A&4)
Commereial Arbitration Hulez, adopted a5
result of arbitrauon ag:n:cmnl: bF.mq the'
parties, constituted “special arrangementfor
service” under Foreign Scvereigp {mmuni-
ties Act (FSIA), thereby authgfiging-service
by registered mail on Chinfsé chrporation
and making it urnecmqrfi;m petitioner to
adhera o internationdl copvention, or 1o
serve translated @ph of petiion. 28
US.CA § 1608(b51-8)

See publfca®ap Words and Phrases

for otheg fudicial consiructians and def-
initie

&'rnﬁiun.ll Law €=10.43
fﬁg‘n Sovereign [mmunities Act
Nﬂ provides exclusive means by which

\“sarvice of process may be effected on agency

or instrumentality of foreign state. 28
USCA § 1608(b).

18. Arbitration &=3.1

In deciding whether there is transaction
involving commerce within meaning of Fed-
ernl Arbitration Act (FAA), cowt may look
to contracts, affidavits, and other discovery
materials, 9 USCA. § 2

19. Arhitration 3.1

Contract containing arpitration provision
need only be related to commerce to fall
within Federal Arbitration Act (FAA) 9
USCA§ 2

978 FEDERAL SUPPLEMENT

20. Commerce €4

Congress’ power to regulate foreign
commerce it broader than its authority to
regulate interatate commerce,

21. Arbitration €=23.1

Contract between foreign corporations
containing arbitration provision involved
“commerce” and therefore Fedgral .ﬂ.rlmtn-
tion Act (FAA) applied; i

involving eonstruction of &ﬁi an.ﬁtan,

was negotiated in TeydE\project owner's
principals resided in Tex d project own-
er purchased fiar the project

from United Stess eorporation. 9 US.CA
2

See/publifaiion Words and Phrases

Far u’fhrr jedicial constructons and def.
whn‘l'n

22 h.uh’imhun =22
‘States &=18.15

Under Supremacy Clause, Federal Arbi.
tration Act (FAA)} preempts all otherwise
applicable state laws, including Texas Gener-
al Arbitration Act (TGAA) U.SCA Const
Art. 6, el 2; SUSCA § ] et seq; Vernons
Ann.Texas Civ.St art. 236 (1994).

23. Arbitration =77(4)
Standard of review of arbitration award
under Federsl Arhitration Aet (FAA) is ons

of deference and is extraordinarily ramow
SUSCA § 10.

24. Arbitration 2=77(4)

In reviewing arbibation award under
Federal Arbitration Act (FAA), court ashks
whether erbitration proceedings were funda-
mentally unfair. 9US.CA § 10

.
25, Arbitration &=T7(8)

Party moving to vacate arbitration
award under Federal Arbitration Act (FAAI
has burden of proof. 9 USC.A § 10.

26. Arbitration @&=84.4

Under Federal Arbitration Ast (FAA)
party who alleges that arbitration sward was
procured through fraud or undue means
must demonstrate that improper behaviar
was (1) not discoverableUnitensStitasnes
befare or during arbitratioPAgEo9DflBYma-
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terially reiated to issue in arbitration. and (3)
gstablished by clear and comvincing evidence.
g USCA § 10a)

o7, Arbitration e=64.3, 64.4

As ground for wvacating arbitration
award under Federal Arbitration Act (FAA),
“fraud” requires showing of bad faith during
arbitration proceedings, such as bribery, un-
disclosed bias of arbitrator, or willfully de-
stroying or withholding evidence. 3 US.CA
§ 10{a).

Sce publication Words and Phrases
for other judicial constructions and def-
nitians.

2%, Arbitration =644
As ground for wvacating arbitration
award under Federal Arbitrazion Act (FAA),
“undue means” connotes behavior that is im-
moral if not illagal or otherwise in bad faith,
9 USCA § 10a)
See publication Words and Phrases

for other judicial constructions and del—
initions, )

B, Arbitration =&.1 ( \

Petitioner's untimely p -of re-
port was not ground for vacei bitration
award under Federal Act (FAL)

s having been prmmr%l raud or undue

Eans; Teport was | ncly misfiled by

petitioner's was turned over

before arbi ing started, and delay

in its produl brought to attention of
i "WS.CA § 106a)3).

arbatra

ﬂ@ftim e=32.5
itrators’ scheduling order did not de-

respondent of fair hearing, as would
Pport vacating arbitration award under
Federal Arbitration Act (FAA), respondent
requested and received continuance from ar-
bitrators, respondent did not request further
extension from arbitrators or present any
evidence of sufficient good eause to warrant
further delay in the hearing, and respondent
proceeded to arbitrate the case without fur-
ther comment. 9 US.C.A § 10(a)(3L

3L Arbitration e=33

Respondent was not harmed by arbitra-
tors' decision to proceed despite respondent’s
Suggestion of bankruptey of petitioner's prin-
opal, and therefore was not entitled to have

arbitration award vacated under Federal Ar-
bitration Acst (FAA); banlouptey court re-
fused to stay arbitration hearing, concluding
that agtomatic stay did not prevent arbitra-
tion from proeseding. 9 US.CA § 10(a)3).

a2. Arbitration €31

In arbitration hearing, Chinese corpors-
tion was not entitled to preliminary ruling on
statute of limitations or choice of laty issues
SUSCA § 1etseq

31. Arbitration €325 ( ";?L \
Arbitators red to disclose

or explain rmgx Mderlying sward. 9
USCA § 1etfseq)®
. Arhitpﬁ@ﬂ‘l. §1.2

is X of lzw or fact = meuTiclent to
set, i tration award.

d&-‘ﬁiﬁifmtiun e=§1.1, T1(5)
Federal court will not review factoal

. findings or merit determinations made in

arbitral award unless award is i "manifest
disregard” of law.

36. Arbitration &31

Respondent was not entitled to agdition-
al discovery to support its claims that arbi-
trators engaged in conduct that prejudiced
itz rights to fundamentally fair heaning by
allegedly issuing wrational scheduling order,
failing to rule on its limitations and choice of
law arguments, and failing to issue written
opinion explaining rationale for its award. 9
USCA 5 10(a)3).

37. Arbitration €=72.2

Treaties 2=3

District court had power to confirm arbi-
tration award under both Federal Arbitration
Act (FAA) and Convention on Recognition
and Enforcement of Foreign Arbitral

Awarde. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards 3

US.CA. 55 1 et seq., 207.

38, Arbitralion &723

Treaties =8

Party oppesing confirmation of arbitra-
tion award under Convention on Recognition
and Enforcement of ForeigyditodrStatesrds
bears burden of proof of PHye=tOBIBEn

SE5T=HEl =L 1
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prohibiting confirmation. Convention on the
Revopnivon und Enforrement of Foreign Ar.

bitral Awards. 9 US.CA § 207.

39, Arbitration &=72.1
Treaties ¢=§

Arbitral award will be confirmed under
Convention on Recognition and Enforcement
of Foreign Arbitral Awards, absent convize-
ing showing that one of Convention's narrow
exceptions applies. Convention on the Recog-
nition and Enforcement of Forelgn Arbitral
Awards. 9 US.CA § 207.

40. Arbitration &35

Treaties €=§

Section of Convention on Fecognition
and Enforcement of Foreign Arbitral Awards
providing defense to confirmation where “the
recognition or enforcement of the award
would be contrary to the public policy of that
country” is construed very narrowly and ape-
plied only where enforcement would vidfate'
forum state's most basic notions of jmerality
and justice. Convention on the Regggmition
and Enforcement of Foreiggl—arbitral
Awards,

41. Arbitration =32

Treaties ¢=§

Saction of
and Enforcemst

vention on Recognition
PolForeign Arbitral Awards
arion of award to be refused
1 whom the award is invoked
mnﬁggi proper notice * * * of the
ﬂﬁ%ﬂ proceedings or was otherwise un-
present his case™ eszentially sanctions

on of forum state's standards of due

; ; &m and should be narrowly construed to

give effect to Convention's goal of encourag-
ing timely and efficlent enforcement of
awards. Convention on the Hecognition and
Enforcement of Foreign Arkitral Awards.

42. Arhitration &7TT(E)
Constitutional Law ¢<=306{3)
Treaties e=48

Respondent falled to show that arbitra-
tors issued irrational scheduling order, erred
in failing to impose automatic stay on the
proceedings or in failing to rule on interim
issues raised by respondent, or failed to issue
written, reasoned award, in violation of its

T A W W
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due process rights under Convention on Hee-
ngritien and Enforcement of Foreign Arti-

tral Awards. Convention on the Recopnition
snd Enforcement of Foreign Arhitral
Awards.

43. Federal Civil Procedure ©=2753

Geal of Rule 11 is to discoursge dilatory
and abusive litigation tacties asd elimirate
frivolous claims and defenses, thereby speed-
ing up and reducing costsGE liUfation pro-
cess. FedRules CiyPredHule 11, 28
UsSCA

#4. Federal Civil Procedure <2769, 2790

As lﬂngﬁ‘u‘ltﬁe}": filings meet test of
“objective Ledsgnidbleness under the circum-
stances™\and\are not imposed for improper

p;?nk:ilm 11 sanetions are not warrant-
ed€_Fed'Rules Civ.Proc.Rule 11, 28 USC.A,

45\ Federal Civil Procedure ©2774(3)

Altheugh respondent's motion to dismiss
petition to confirm arbitration award was
denied, its arguments were not objectivelv
unreasonable or sanctionable. 28 USCA
¢ 1027, Fed.Rules CivProcRule 11, 28
US.CA

46. Federal Civil Procedure ©==2737.1

Absent statutery authorization or agree-
ment between parties “American rule” leaves
each party in federal litigation to pay his own
attorney's fees.

Sec publicosion Words and Phrases
for other judicial constructions and del-
initiont,
47. Federal Civil Procedure &=2737.1

Courts may depart from general rule
that each party pavs his own attorney's fess
in cases involving common fund, situations
where party has willfully wiolated court or-
der, and cases of fraudulent, groundless, op-
pressive, or vexatious conduct

48. Arbitration =42

Federal Arbitration Act (FAA) does not
provide for attorney fees to party who is
suecessful in confirming arbitration award in
federal court; prevailing party may neverthe-
lese be entitled to attorney fees in an action
to confirm arbitration award if o nt's
reasons for challenging :m%
merit or without justificalR@g9q] 1refiodally

eEsl=hel=L1
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frivolous. that is. hrought in bad faith to
harass rather than towin. 9 UGCA § 1 et

5Eq.
49. Arbilration =42

Treaties =8

Although respondent’s motion to dismiss
petition to confirm arbitration award was
denied, its positions were not without merit
or without jostification, as would support
award of attorney fees under Federal Arhi-
tration Act (FAA) or Convention on Recogni-
tion and Enforcement of Foreign Arbitral
Awards. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards., 9
USCA § 1etseq

50. Arbitration £=42

Court confirming eward under Conven-
tion on Recognition and Enforcement of For-

ney fees except in most extraordinary

Awards., |
51. Arbitration =42 7 ¢ ;_ .
Treaties =3 S\
rder Conven-

tarney fees 9‘
challenging Swagd are without ment or with-
Arbitration &=42

HOn, or are legally frivolous. that

iri bad faith to harass rather than

@ Under Texas law, action to enforce arbi-
tration award gives rise to new cause of

:*‘ opvention on the Recognition and

reement of Foreign Arbitral Awards,
action for which there (s no statutory basis
for recovery of attorney fees. Vernon's

Ann Texas Civ.St. art. 233 (1994).

53. Federal Courts =415

In action in district court in Texas to
confirm arbitration award under Federal Ar-
bitration Act (FAA), Texas law governs
award of prejudgment interest where juris-
diction is based on diversity of citizenship. 9
USCA § 1etseqg.

l. Tramscript of arbitration kearing ot Vol. 1, pp.
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eign Arbitral Awards should not sward attor- F!

circumstances. Convention on the B %
tion and Enforcement of angn
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54. Federal Courts €&=413

Where couse of action arises under feq-
eral statute, federal law poverns scope of
remedy available to plaintiffs. including
whether prejudgment interest is allowed and
at what rate.

55. Interest &358(2.20), &0

Under Texas law, award of grment
interest at equitable rate :n'Q1 ndi_-ﬂ

anrru.u.ﬂj was appropriate to enforce
arbitration award.

_ s@im Peddan and fisc:

Ronald D
rest, Ke thev, Kenneth L. Rothey
ouston. TX, for petitioner.

. Murphy, Bell & Murphy, Bell &
guston, TX., Robert E. Campbell,
. Wickersham & Taft, Los Ange-
5, CA, for rezspondent.

MEMORANDUM AND ORDER
LAKE, District Judge

This consolidated action involves efforts by
the successful party in an arhitration to en-
force the gward in the face of challenges by
the unsuccessicl party to the court's jorisdic-
tion and the validicy of the arbitration pward.

1. BRackground

In 1987 two United States citizems, Dr.
Shardar Khan and Dr. Mohammed Halipoto,
both emigrants from Paldstan, decided to
build the first hydrogen peroxids plant in
Pakistan., They contacted 2 number of com-
panies who might actually build the plant
One of the companies was China National
Machinery Import and Export Corporation
{"CNMC"). In September of 1937, when it
became apparent that an agreement might
be reached, Drs. Khan and Halipoto formed
Trans Chemical Limited (“TCL"), a Pakistani
corporation, and the subsidiary of United
[nternational (“UT™). an American corpora-
tion cwned by the doctors.! CNMC engaged
M.EM., Inc, as its agent in the United
States to negotiate with TCL. On December
22, 1987, after weeks of negotiation, TCL and

CNMC signed 2 contructnitediintasCL

Page 12 of 54
L2447 ar Vel I po. 184,
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agreed to purchase and CNMC agreed to sell
1 complete hydrogen peroxdde plant and re-
lated technical services.® The 1987 contract

was amended in December of 19887 Both
the original and amended contracts provided
for hinding arbitration of disputes between
the parties in Houston, Texas, in accordance
with the procedures of the American Arhitra-
tion Association (“AAA") !

Disputes between the parties soon aroge.
TCL claimed that CNMC had failed or re-
fused to provide the goods and services re-
quired under the contracts and that CNMC
had made material misrepresentations in
connection with the sale, construction, and
operation of the hydrogen peroxide plant
CNMC claimead breach of contract, frand in
the inducement, and trade libel® Pursuant
to the arbitration clause in the contracts the
parties submitted their disputes to arbitra-

973 FEDERAL SUPPLEMENT

§ 207; and the Texas Ceneral Arbitration

Act ("TGAA™, Tex.Eev.Civ. Stat Ann art
2367 CNMC filed a Moton to Dismiss

TCL's Amended Petition to Confirm Arbitra-
tian Award and a Motien to Vacate Arbitra-

tion Award, Subject to the Motion to Dis-
miss.!

At a January 26, 1996, hearing the court
ruled that additional discovery fa, pri-
ate regarding TCL's a
feasibility study about peroxide
production in Pakistan(un morning of
the arbitration.! also ordered fur-
ther briefing ery addressing the
court's sub ect r jurisdietion. The par-
ties filed sdpplemental briefs on these iasues
and alsa, filed various objections to each oth-
er's, which the court denied® TCL
a,ilﬁ& a Motion for Sanctions.)!

nd s

tion conducted by the AAA in Houston, Ay \}m{:ﬂjﬂg before the eourt in Civil Action
panel of three arbitrators heard Eﬁden!e§~ Wo. H-95-4114 are TCL's Amended Petition

from June 21, to July 10, 1935. On ‘
15, 1995, the Panel awarded TCLA89N47-
E.HIEE‘I - b |

A. Civil Action Ne. H-E;{]ﬂ..

On the day of the trard TCL fled an
original Petition &g Arbitration
Award In this court, alidging subject matter
Foreign Severeign Im-

munibies A ", 28 USLC. 55 1330,
1605. T amended its petition to also
nt of the award under the

itration Act (“FAA"™), % USC.
»Xthe Convention on the Recognition and
ent of Foreign Arbitral Awsrds

MNew York Convention™ or “Comvention™),
and its implementing legislation. 8 U.S.C.
2. 1987 comiract, Exhibic & v TCL's Amended

Petition to Conlirm Arbitranon Award, Dockel
Emrjr Mo, Ll In Civil Action No. H-95=d[14,

3. 1988 comiraci, Exhitmi B w1 TCL's Amended
Petition 10 Canlirm.

4, Articls 20 to the contracts,

5. Amendsd Pasition Papor of Respoadent ChRME
Before the AAA, Exhibit 3 1o TCL's Response Lo
CHMC's Moton o Vacale, Dockel Eniry No. 18

&, Award of Arbaraiors, Exhibit E o TCL:
Amended Petillen e Cenfirm.

= to Confirm Arbitration Award, Motion for

Order Confirming Arbitration Award and for
Entry of Judgment, and Motion for Sanc-
tions and CWMC's Motion to Dismiss TCL's
Amended Petition to Confirm Arbitration
Award, Motion ta Vacate Arbitration Awnrd,
and Motion to Continue Discovery.

B. Civil Action No. H-95-5353

On October 20, 1988, Dr. Halipoto and his
wife, Zareen Halipota, filed 2 Voluntary Peti-
tion for Bankruptey under Chapter 11 in the
Bankruptcy Cowrt for the Southern Distries
of Texas.® On June 1, 1995, as the date for
arbitration approached, CNMC filed an ad-
versary proceeding in the Halipoto bankrupt-

7. TCL's Amended Petition 1o Conliem Arboeratian
Award. Docker Entry o, 1]

8. Docket Entry Mos. |2=14

9. Transcripn of January 1€, 1598, ketrmng al 5p.
28-13, Docket Entry Mo, 40

10. Docket Enry No. B0
il. Dockel Enury Mo 79,
12, Dockst Entry Mo, | o fn e, Hﬁl ta, Bankr

No. B3-08633-H5=11, United States
Page 13 of 54
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cy case.? CNMC sought a declaration that
(1) the wroltratien invelwed property of the

Halipots bankruptey estate, (2) TCL/UL, Dr.
Halipoto, and/or Dr. Khan exercised unau-
thorized control over such praperty ol the
baniuptey estate, and (3) the arbitration
clause in the 1988 contract was obtained by

fraud or fraud in the inducement because of

the pending bankruptcy and was therefore
woid or veidahle.

On June 9, 1995, CNMC filed an Emergen-
cy Motion for Temporary Restraining Order
with the banleuptey court alleging that the
pending arbitration set for Junme 21, 1995,
was stayed by the bankruptey petition and
requesting a TRO to prevent the arbitration
from proceeding as scheduled." At a hear-
ing held the same day Bankruptcy Judge
Karen Brown denied the request for a
TRO.™ On June 14, 1995, the Banlguptey
Trustee Gled an Answer to CNMC's Com-
plaint ! and an Emergency Motion for TR
seeking the same relief soupght earl
CNMC." On June 15, 1995, Ju
again denied the motion.™
21, 1995, the Trustee and TC

11. Jant l}rip:u] Coamp'zi
M E M., Inc. for Declarn

> Dn:h: Entry
iy [mper &

Ma. 1 to Ckima Metios
Export Corporation, :E oy, Mohnrrmsd Hohpare,

er ol Adversary (do\ 95=4333, Az discussed
more fully infrg: V.42.b of this Memo-
randurt and ENMC kad [iled a “Sugpes-
tron of Ba nd Notice of Siay of Arbitra-

5 wnth the arbitration panel the
May 30, 1995. (Eahibi 37 1o Ex-
. P CHNMC s Mation 1o Vocsie, Docket
14 im Civil Action Mo H=95-4114) On
. 1995, the arbitrataes ruled thal the arbi-
wiould proceed as scheduled. (June 9,
395, lenzr lram AAA 15 All Paries. Exkibdil 39 ta
Exhibls Val. 11

14, Dockel Entry Mo. 1 to Adversary Mo, 95=-4383.
15. Docket Eniry Mo. 4 to Adversary Mo, 954183
1. Dociket Entry No. § to Adversary No, 954183,
17. Dockel Entry Mo. & (o Adversary Mo, §5-4383.

18, Docketl Entry Meos. [0=11 = Adversary [ho.
GE-4143.

19 Dockei Eniry Mo 34 i@ Adveriary Na. 98-
4383,

20. Docket Entry No. 2 1o ' v Halipora (Heisley
v. Halipota, &t al), Civil Action Mo. H-95=-533).

Motion to Withdraw Reference in the adver-
sary procesding.!® which was granted on De-
cember 8, 1995™ The case as assigned Civil

Action No. H-95-5553 *! and was consolidat-
ed with Civil Action No, H-95-4114 2

Pending before the court in the adversary
action are TCL's Motion for Sanctions
Against CNMC and its Counsel™ CHHC‘;
Motion to Dismiss the
Confirmation of the
CNMC's Motion to Re

Order Entered 3e 19955 the
Maotion to Dismizs Fhans filed on
September 15 Fhe Motion to Dismiss
of United Inf filed on September
18, 199527 ZN) Motion to Dismiss TCL's
First ended Cross-Claim,® CNMC's Mo-

ehte Arbitration Award™ CNMC's
Extend Scheduling Deadlines ™
ENMC's Objections and Motion to
TCL's Evidence ™

C. Ciwil Action No. H-96-0165

On November 13, 1985, while Civil Action
No. H-95-4114 was pending, CNMC filed an

21, Set Docket Entry Ma. 4 in Ciwil Action MNo. H=
55553,

12, Dockes Eniry Mo, 12 in Civil Action Mo, H=-
5-4]1e,

23, Doche: Entry No, I8 in Adwersary Moo 93-
4133,

24, Docket Eniry Mo, 3& in Adversary Mo, 95=
alal

25. Doclei Enry No. 4]
4182,

in Adversary Mo, 93-

26. Docket Entry Mo, 3l in Adverzary Neo. 95-
4183,

17. Dockei Eniry No. Y2 wn Adwversary Mo, 95-
4383,

28. Docket Enury Mo, 5% in Adversapy Moo 93-
4343,

9. Docket Entry No. 80 in Adversary Moo ¥5-
43183,

10, Dockst Eoiry Ne. 1 in Ciil Action No. H=95=
555,

United States
31, Docket Entry No. SinC :I.lmn
e Page 4°S RSt
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Original Petition to Vacate Arbitration
Award in the 190th Distriet Court of Harris
County, Texas, seeking vacatur under the
TGAA. the FAA, and the New York Conven-
tion¥® TCL removed the case to federal
eourt pursuant to 28 U.S.C. § 144100), alleg-
ing feieral subject matter jumsdiction over
CNMC's claims under the FAA and the New
York Convention, and CNMC filed 2 Motion
to Remand. The case was consolidated with
Civil Action No. H-55-4114.7 Pending be-
fore the ecourt in the removed action are
CNMC's Original Petition to Vacate Arbitra-
tion Award® and CNMC's Motion to Re-
mand. ¥

II. Subject Malter Jurisdiction

Becauss the court cannot address the mer-
its of this case unless it has subject matter

jurisdiction, the court must first address
CNMC's jurisdictional challenges in Civil Aex
tion No. H-85-4114. See Moman Hm?lﬂn'i’.ll: 2

of Saudi Arabic, 27 F.3d 169, 172 (5
1994). TCL alleges that the court ]
diction to confirm the arbitration f
under the FSIA because CNMJ

¢y or instrumentality of a
is gubject to the Act's exe

York Conven-

tion: lnd k) U-’*ﬂ-e.'l;j bankruptey law,
CNMC respon \hat court should dis-
miss this ?m lack of jurisdiction be-
cause (1) igismol in agency or instrumentali-
ty of 3 fovelgr state wathin the meaning of
the FSM: (2) the New York Convention

os ot provide for enforcement of an arbi-

(el award rendered in the United States

inder American arbiteation miles: and (3)

YCNMC dismissed the bankruptcy action be-

fore service by an adverse party of a respon-
sive pleading, or alternatively, the adversary
action should be dismissed since the arbitra-
tion claims predominate over the swnership
claims.

A. Standard of Review

(1] Federsl courts are courts of Lmited
Jurisdiction and possess power only over

32, Ewxhibiz & 1o TCL's Natice of Removal, Dockot
Entry Mo, | in Civil Aztion No. H-96-0188.

33. Dockst Entry Noo 43 in Civil Action No. H-
G541 14

cases authorized by the Constitution and
laws of the United Btates. Coury v Prok 30
F.3d 244, 248 (5th Cir.1996). The burden of
establishing jurisdiction rests with the party
alleging it. Kokkonen v Guordion Life I=a
Co of Am., 511 UK. 375 376-78, 114 5Ct
1673, 1675, 128 L. Ed.2d 391 (1984). In rul-
ing on a motion to dismiss for lack of subject
matter jurisdiction the court evaluate (1)
the complaint alone, (2) the t supple-
mented by undisputed [ in the
record, or (3) the mm plemented by
undisputed facts plus urt's resolution of
disputed facts. ' v. Tucker, 845
Faddd 4 ir.), cert. denied, 454 US.
897, 102 70 LEd2d 212 (1881);
EFMFWE v United Sicles, T4
F.3d 65, 659 (5th Cir.1996).

In this case the court will use the
" approach. In doing so the “court is
the authority to resolve faetual dis-

- putes, along with the discretion to devise a

method for making 2 determination with re-
gard to the jurisdictional issue” AMorgn 27
F.3d at 172, When the court bases its deei-
sion on its resolution of disputed facts it must
give the plaintiff an opportunity for discovery
and a hearing that i3 appropriate (o the
nature of the motion to dismiss. MeAllister
v. FDIC. BT F3d 762, 766 (¢th Cir.1996):
Delgada v. Shell Oil Co, B0 F.Supp. 1315,
1322 (5.D.Tex.1995). The court's authority
to consider evidence bevond the complaint
allows it to devise 1 procedure that may
include permitting affidavits, allowing further
discovery, hearing oral testimony, and com-
ducting an evidentiary hearing, all limited to
deciding the jurisdictional issue. Moram, 27
F3d at 172, Ses also Coury, B5 F.3d at 248
To evaluate CNMC's status as an agency or
instrumentality of the People's Republic of
Chinz the court has fathioned a comprehen-
sive discovery plan permitting affidavits, re-
ports, deposition testimony, and extensive
briefing on Chinese law and CNMC's status
under that law, Although the court may
consider oral as well as written evidence, an

34, Eshibit & to Docher Entry Ma 1 in Chel
Action Mo, H-06=0184.

35, Dockel Entry No. 7 ialdnited:StatesH-56-
0156 Page 15 of 54
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evidentiary hearing is not required In light
of the extensive discovery and briefing on the
jurisdictional issues, an evidentiary hearing
is unnecessary in this case.

In determining Chinese law the court iz
not bound by the evidence presented by the
parties or by the Federal Rules of Evidence.
Pursuant to Fed R.Civ.P. 44.1 “[t]he court, in
determining foreign law, may consider any
relevant material or source, including testi-
mony, whether or not submitted by a party
or admissiple under the Federzl Rules of
Evidence. The court's determination shall
be treated as a ruling on a question of law.”

Rule [44.]1] permits the court to consider
any material that is relevant to a foreign-
law issue, whether submitted by counsel or
unearthed by the eéourt's own research,
and without regard to its admissibility un-
der the rules of evidence

- - - - - -

146 F.R.D. at 27 (citing cases); 9 C. Wright
& A Miller, Fed Proc. & Proc § 2444, at p.
646. An expert witness on foreign law is not
required to meet any special qualifications
and need not be admitted to practice in the
country whose law 15 at issoe. See 8 C.
Wright & A Miller, suprn, at p. 646. Differ.
ences of opinion among experis on the con-
tent, applicabdity, or interpretati nﬁ'}’nr:[gn

law do not create a genui to any
material fact under Rule nco de Cre-
dito Indua, SA v Tesowne Generol 290
F_2d 827, 838 (5th Cir.1993), cert. denied 510
US. 1071, 114 S6A\ET1, 127 LEd2d T2

(19941, John R, Br “44.1 Ways to Prove
Foreign La®” S\Mar. Laws 179, 194 (1984).

[5?!11"@;&“3“!5‘ expert testimony is the
mm?"{gymnn way to determine foreign law,
~M_nb longer “an invariable necessity in

-etablishing foreign law, and indeed. federal

Since the new Rule dissipates former if "\ judges may reject even the uncontradicted

bitions, the court may consider an
al the parties wish to presen
administrative material, and

t any other information
ign law he believes will fur-
id\cduse, including secondary sources
texts, learned journals, and 2 wide
jety of unauthenticated documents re-
ing to foreign law.

ur E. Miller, “Federal Rule 44.1 and the
‘Fact’ Approach to Determining Foreign
Law: Death Knell for a Dis~Hard Doctrine,”
65 Mich. L.R 613, 656=37 (1967) (footnotes
omitted). See alss Atwoad Turnkey Drilling
v Petroleo Brosileire, SA, B F.2d 1174,
1176 (5th Cir.19809), cert denied 493 US
1076, 110 S.Cr 1124, 107 L.Ed2d 1030
(1990); Republic of Turkey v. OKS Partners,

146 F.R.D. 24, 27 (D Mass.1993).

[4,5] Under Rule 84.1 expert testimony
accompanied by extracts from foreign legal
material is the basic method by which foreign
law is determined. See Republic of Turkey,

conclusions of an expert witness and reach

;. their own decisions on the basis of indepen-

dent examination of foreign legal authori-
ties.” Curtisr v Beatrice Foods Co, 481
F.3upp. 1275, 1285 (SDN.Y.), affd mem,
F.2d 208 (2d Cir.1980) (citing Pollack,
“Proof of Foreign Law,” 26 Am. J. of Com-
parative L. 470, 474 (1978) (listing authori-
ties)). The Advisory Committee Notes to
Rule 44.1 state that the Rule

provides that in determining [foreign] law
the court is not limited by material pre-
sented by the parties; it may engage in its
own research and consider any relevant
material thus found. The court may have
at 1t5 disposal better foreign law materials
than counse] have presented, or may wish
to reexamine and amplify material that has
been presented by counsel in partisan
fashion or in insufficient detail. On the
other hand, the court 15 free to insist on a
complete presentation by counsel.

Rule 44.1, Advisory Committee Notes. See
afso 9 C. Wright & A Miller, supra, at p.
646. In making its determination of foreign

law the eourt may rely on forei law
decisions, treatises, and h&g%%ﬁ:
if they are not generally e
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the Federal Rules of Evidence. Republic of
Turkey, 148 F.H.D. ai 27 (citing cases)™

B. Jurisdiction Under the Foreign Sover-
eign Immunilies Act

The FSIA is an enigmatic legisiative cre-
ation, described by the Fifth Cireuit as
*‘remarkably obtuse'" and a “‘statutory
labyrinth that, owing to the numerous inter-
pretive questions engendered by its bizarre
provisions, has during its brief lifetime been
4 financial boon for the private bar but a
constant bane of the federal judiciary.’"
Collejo v. Bancomer, SA, 764 F2d 1101,
1107 (5th Cir.1985) (quoting Gibboms w
Udaras ma (aelfochta, 549 F.Supp. 109,
1105, 1106 (S.D.N.Y.1982)). This case un-
derscores the accuracy of the Fifth Circuit's
lament.

The FSILA provides that *[sjubject to exist-
ing international sgreements to which the
United States [was] a party at the time of the
m:ﬂmemnfmumnfamgnum:shﬂj
immune from the jurisdiction of the ¢
the United States and of the States u?%ﬁ
provided in sections 1603 to 15!]'{

chapter” 28 USC. § 1604 2&
USC. § 1330(a) “[tThe distrj

have original jurisdiction au regm:l to
amount in controversy . iI nanjury civil
action against a [oreig as defined in

section 1603(a) of as to any claim for
relief in perso 1 respect to which the
foreign s entitled to immunity un-

der sections 1805-1607 of this title or under
any aggé\ew'mmm agreement.” 28
Us a). "Eections 1604 and 1330({a)

nu:'h ther: i3 o requiremeni that the

give formal motize 12 the parties al jig
ieniion 1o engage in il own fesearch on an
issue of foreign law that has boen raised by them,
ar af fo meation o reise and delcrmine nde-
pendently =n issue not raised by them. if the
cowr, discovers material “divensing subswartial-
ly* lram that affered by the partiey or if it plans
to utifize lorcipn [aw in 2 way not contemplaged
by the paruscs il should infarm them of this and
give them &n opportunity 1o react o the court’s
rescarch, Rule 44, |, Advisory Commillee Notes;
- "il'l'l-:ﬂ'll & A Miller, fupra, ak pp B49=E50.
Although the coust conduwcted a limied indepen-
dent inquiry fnuo Chinese law, it did nol discover
any matemal diverging susmanially [rom that
offered by the parties mor will it utilize Chinese
law in & way not coniemplated by the parties.

37. Relying on Arfba Lid v Perrolvos Mesicanos
{Pemex), 9462 F2d 528 5)3-34 (5:h Cir). cert

Seme= e
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wark in tandemn: § 1604 bars federal and
sLite courts from exercising junsdiction

when a foreign state is entitled to ummunity,
and § 1330{a) confers jurisdiction on district
courts to hear suits brought by United States
citizens and by aliens when a foreign state is
not entitled to immunity.” Argentine Repub-
lie v Amerada Hess Shipping Corp, 488

17.5. 425, 434, 109 5.Ct. 683, 688, ID?.LEI:LE&
E‘.I.!n (1589) (emphasis in originall.

) 4
TCL alleges that CNMC is Q:my ar
instrumentality of a forei ithin the

meaning of the FSIA 2§ USE § 1603 pro-

vides a detailed ! f an “agency or
instrumentality of state”

" except as used in

tiﬂe,indudu;pnlﬂiu.

, m nl:lhnr of a foreign state as
d.:& subsection (h)
An “agency or instrumentality of a
ign state" means any entity—
,- (1) which is a separate legal person,
corporate or otherwise, and
(2) which 15 an organ of a foreign
state or political subdivision thereof, or 2
majority of whose shares or other own-
ership interest is owned by a foreign
state or political subdivision thereof, and
(3) which is neither a citizen of a
State of the United States . . . nor creat-
&d under the laws of any third country.

TCL bears the burden of showing jurisdie-
tion under the FSIAT

The parties do not dispute that CNMC
garisfies the frst and last elements of

dended, 504 LS. 954, 113 S.Cu 253, 12] LEd3d
337 [(1992) CMMC argucs that TCL bears the
barden of proving that CNMC was an agency or
instrumeniality of China under a heighicned al-
ter ¢go theory of agency, CNMC confuses two
scparate uses of "agency” law under the FSIA
as the FiRth Cireult explained in Hever Jnierma-
tional Corp, v Feders! Republic of Nigeria, 875
F.2d 170 (3th Cir. 1989},
The use of the single term “agency” for twe
purposes in the context of this case may cause
some confusion. The FSIA uses it 1o deter-
mine whetker an “agency” of the siac may
paieniially gualify for foreign sovercign immu-
nity itszlf under the FSIA. This is o compleLely
differcnt question from thal which we must
address here: whether or not the [Grains Pro-
daction Company, Limuel)nitéd Stetes

(NGPC] enjoyed an shter & 7761
with ke FWM’: Hﬁ%ﬂ: e g :?ﬁl
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§ 16803(b). CNMC is & corporation orga-
pnized under the laws of Lhe People's Hepublic
of China ("China") and is not a citizen of a
State of the United States or created under
the laws of a third country.® Their dispute
[ocuses on the second element. CNMC ar-
gues that after its 1992 corporate resrganiza-
tion it is no longer state-owned by the Chi-
nese government as required by § 1603(0)(2).
CNMC also argues that the court should
require TCL to prove, pursuant to Edlow
Intl v. Nuklearna Elekirarne Krsko (INEK),
441 F Supp. 527 (D.D.C.1977),® that CNMC
discharges a governmental funetion or that
the Chinese government exercises direct con-
trol over CNMC's operations in a manner
indicating that it owns a controlling interest
in CNMC.

1. I3 CNMC oumed by China?

decide the proper date on which CN]}

The parties argue that the court must f%\&l

could bind Migeria o a comract
such an aler ego rel.'l.liun.l-h'up
schibedd in terms ol Tageney. i ida
different inguiry than thar whi ighi be con-
ducyed wnder § 1603, wfra, the
lewel of siate contrui to culablish an
“alier egn” rulationshi exlgnsise than
iha: roguired o canalili A “ageney.” For

instames. g maprily  swnership
[which cxiszdle\Hesier and Arriba ] "would
nol eredie o relationship,”

Bv8 Fld 677 n, 5,
N\

3L Ari r.:nclil.hﬂ of CNMC, Exhibii &<E
1o CWMOS Supplemenial Briel on Jurisdietianal
1 Dockes Eatry Mo, 69, Business License al
Eahibiv 4-F 1 CNMCs Suppiemental

$ on Jurisdictipaal [ssocs
9. In Ediewe o Bermudian muclear [usls broker
susd NEK. "an independent sell-managing orga-
nization of workers linked m labaur by commen
interesis and orgunized in hasic organiEations of
associaied labour” chamered by the Socialan
Federal Republic of Yugoslavia o build and op-
craie 8 nuclear power plant, (o resolve a dispute
ower MEK's obligation lo pay the broker its fow.
441 F.Supp. a1 831. NEK argued that the court
lacked subjeet matier jurisdiction aver Lhe action
becausc it was not 3 foreign siae within the
meaning of 28 US.C. § 1403(h). The broker
couniered with the solc argument that NEK met
the § 1803(0)(2) test because Yuposlawia
“owned” NEK by virue of the countny's socialist
political ideology that “all propeny under a so-
clalist system ... i3 subpect to the ulimaie own-

ership and authority of the state.” In rejecting
than arpument the court saicd thay

——

status as an agency or instrumentality of the
Chinese governmnent should be determined.
Although the parties agree that the determi-
nation of whether CNMC i subject to the
court's jurisdiction under the FSIA should be
based apon CWNMC's status at the time the
act or scts complained of occurred ™ they
disagres 2s to that time. TCL srgues that
the acts complained of o d ity 1987 and
1888 when the contracts e

when CNMC was indisputab
instrumentality of
CNMC

the act compleined of

occurred on 15, 1995, when the arbi-
trators en e sward in faver of TCL,
and a action to confirm the award

y, CNMC argues that

L S:-:'mphimdufw:urredmu:ﬂer
t of 1993, the earliest date om
ich TCL argued during arbitration that its

es of action for breach of contract and

1o accept plantill's srgumenlt on this poing
would be o charasierize virtaally eery enter-
prise operated under o secialist syslem as an
instrumentality of the staie [While the
F5IA's] legislative history evinces Congress” in-
temy that Lhe delinition of “ageacy or malru-
mentulity of u foreign sate” by read broadly 1o
uncompass "2 varsesy of forma, " there is no
guppesiion that a2 foreign siic's sysiem of
propery gwnership, without more, should be
determinalive of Lhie question whether sn enti-
Lv operaling wihin the siate 5 0 slale PRy
or instrumenoiity under the [FSIA]L
[d s 831-32 (coatipn omiued). Faced with
both a political sysiem (hat forbode privals en-
terprise and 3 deanh of evidence with which Lo
distinguish Fialc-owned [rom privawely held en:
1erprisey ihe court was forced o improvise. L
developed the tesl thar CNMC now asks this
court 1o apply—a st designed 19 determine
whether NEK mel the firm & 18030BK2) cniteria
because it was an " 'organ’ of the Yugoslas
government” that discharged a governmentai
fumction, or whether it met the second eriteria
because the Yugeslav government actually exer-
cigcd control over ils opefaliid® i & MARDEr
indicaling thai i ewned 3 conirolling interesi
in the organization. [d al 831 Sincc the
court concluded that NEK met neither of
§ 1803B)2)s criteria it held thaw NEX was nat
3 foreign state within the meaning of § 1603a).

40, See Delpado v. Shell Oil Co. 890 F.Supp.
1324, 1340 n. 33 (5.D.Tex.1995) (cuting Gould,
fag. v Pechiney Ugine Kichlmarn, 331 F.ld 445,

445-50 (4 Cir. 1988), and fryiterd Stetas Car-
ral Corp, v. Gragdman, d, LT 20-82
{i‘th Cir.1993)). "‘Haﬁé 180t 54
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fraud accrued, and ome year after CNMC
reorganized in 1992, The court need not
resolve this conflict, however, because the

court concludes that CNMC was an apency
or instrumentality of the Chinese govern-
ment in 1987 and remained one through
1385,

a. CNMC's arguments and evidence

CWMC admits that under Chinese law it is
“gwned by the whole people” of China and
that before 1992 this meant that it was
owned by the Chinese state. CNMC argues,
however, that in 1992 in accordance with the
1988 Law of the People's Repablic of China
on Industrisl Enterprises Owned by the
Whole People (the “Industrial Enterprises
Law™), it was restructured into an enterprize
whose ownership rights vest in CNMC and
the “whole people of China" in a system of
"social ownership” similar to that diseussed
in Edigw CNMC offers the testimony of
Professor Bul Me and Zhang Baclong in
support of its interpretation of the relevant
Chinese laws and regulations that control the
relationship between CNMC and the Chinese
government,'?

i. The testimony of Prolcssor Mﬂﬁ‘i‘

Professor Rui states thet from 1949 to
1979 concepts of property owmership in Chi-

41, Telephone Deposition g Rl ul pp, 4547,
113=15, Exhibiu 2-1 C's Supplemental
Bricl ém Jurisdiction ch. Dockey Enirw Ma.
69: Allidavit of Zaing\Baclong (Zhang Affidavit
M} au 135, Dacky r)-hn &

42, Sce Repor dﬁi’.‘n&nnr Rui Mo, Exhibii 4 1o
CNMCs Suppi#menal Bricl on Jurisdictional Is-
LT Y ion, Exhibits 2-1 s CNMC's

g ial Briel and Eshibs, F ua TCL s Sup-

wal Hriel on Juridictonal lzsues, Docket
Ma. &4; Allidavii of Zhang Baolang (Zhang
Midavii 1), Exhilig & w CNMC s Mation 1 Dis-

muss, Docket Eniry No. |2: Zhang Allidavit [1,

Dockot Entev Mo, &2; Telephane Deposition of

Zhang Baolong. Exhibii | o CNMC's Supple-

mental Briel and Exkibit B to TCL's Supplemen-

tal Beiel

CNMC's sdditional reflance on United Siares
Depariment of Commeree ("DOC™) Gndings re-
garging the tarill raies o be charped agaimst
varaus Chinese stale-owned enerprises accused
of dumping poods in the United States is mis-
placed, [n an efTor w0 ensure fair made the DOC
may impose dutics or wrilfs on merchandise
"Cumped” into the Unied Siates market at be-
low coss prices by & foreign :urpumhun Sex 19
US.C. § 1871, The DOC's analysis of the status
of a Chingse enterprise is lirmited 1o &n individueal

B AT
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na were very simple. All property could be
classified a3 government owned and com-
trolled or privately owned and controlled.

Beginning with the economic reforms of
1979, however, these distinctions became
blurred. The economic reforms created a
“new property ownership system based on
management rights. [n other words, proper-
t}rmuuzmmnghum{]mmuw:h:
equivalent of property owmershin rw:n in
the United States"* Article aM Chi-
nese Civil Law enacted in that
“property ownership refers to rﬁhu of an
owner, according to th , [0 possess, uss,
mphtmﬂ:ﬂmﬁéél pose of his own
property.” Thmm}[mr basic rights asse-
ciated with ‘ownerzhip in China: (1)
peaseasion, (2} {3) benefit, and (4) dispo-
sition.®, “Under Article 2 of the 1988 Indus-

1'.r|.1t ﬁ;ﬁ;pnses Law, enterprizes such as
1re granted three of the four proper-

.ﬂ" rship rights created by Article 71 of
:.Nn Civil Law. ("An enterprise shall enjoy the
,.':nght to possess, use, and legally dispose of

property which the state has authorized it ta

operate and manage ") The remaining right,
the right to benefit from the property, is
“clearly dealt with” in Article 3 of the 1988

enlerprise’s independence from the Chinew gos-
crmmen iR IS sapart achivities, Sex 61 Fod Reg.
65527, 65328, 1996 WL 7131014, ar *3 (Dec. 13,
I¥86): &1 Fed Reg. 13057, 12058, 1994 WL
139290, a1 "2-3 (March 219, 1996] The DOC
does not analyre issues of ownership or broader
government control over an cnierprise. Mo
aver, the DOC held i December of 1988 tnai
CHMC had nel attemplcd 1o show that it was
free from governmen: conurad (0 s expar, 3ELivi-
ties for purpeses of receiving 2 separate taniff
raie from the single rate assipned 10 Chingse
"povernmieni-controlled enterprises.” S &)
Fod Fep. 65527, 6554843 1996 WL T13114, a1
*3T-19 [Dec. 13. LF9E),

4%, Professor Raud is & Hesnsed ansrmey, & proles-
sor of [aw mt Peking University, and director of
the International Economic Law [nstitwe at Beij-
ing University. He speciglizes in civil law, inmer-
national private law, iniernatioral commereial
law, mnd civil procedurs and has served or cors
rently serves on numerous Chinese legal or o
eign trade councils and commissions. (Rui Re-
port &t 1=2]

44, Hui.R.E?qu:l.ti

United States

45, Rui Reporiat3,
Page 19 of 54
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Ciee gz #78 FSupp. 16k (5.D.Tew 1997

Industrial Enterprises Law, which provides
that “the ormary task of an enterprise shall
be to develop commodity production, create
wealth, increase savings, and sstisfy the
ever-growing material and cultural needs of
society, in accordance with state plans and
market demands.” The right to benefit from
property is “vested in the Chinese society,
or, in other words, all of the people of Chi-
na"* Ru states that CNMC is entitled to
the benefits of its business activities subject
to its obligation to pay taxes and to meet
certain minimum government reguirements
guch as for funding workers' benefits and for
future development of the business through
minimum levels of profit reinvestment. '’
In essence, the economic reforms in China
have established a new svstem of property
management rights, thereby effectively
creating three broad tyvpes of property:
1. government property, which relates to
property which is owned by the who
people but is managed and con
by the government;

N\
2. social property, which is o {I?th!
whole people but is mml%w con-
and

trolled by private ente 7
3. [private property, w gwned, man-
aged, and controlie taly.

Becauze of “the ﬁ ical context” govern-

mment property ant sapial property are often
referred to af -owmed” property. Rui
concluces Jindustrial enterprises like
CNMC arfit® state owned or controiled but,

ing are “socially owned” and privately

us, at least from the Chinese perspec-
tive, “state-ownership” is tied to the fact
that the property Is ultimately cwned by
all of the peaple of China, and has no
reiationship whatsoever to who actually
manages and controls (i.e., possesses, uses,
and disposes of) that property for the ben-
48, Rt Reporn al b

47. Rui Report ai 3-&; Rui Deposiuon a1 91-93,
48, Rui Report at §=7

49. RuiReporiat?,

50. Rui Deposition g1 4347 118=35.

51. Rui Repori ar 8-]4; Asachments H-0 to Rui
Repar,

TE- e, g i

B R o

efit of its ultimate owners, the whaole peo-
ple of China. Therefore, the most accu-
rate description of [CNMU), which is an
organization operating consistent with the
Industrial Enterprises Law that has abso-
lute management rights over the property
under ita control, is that it is a socially
owned organization, whose assets are mei-
ther povernment owned nor controlled™
According to Hud, this social
analogous to the concept
discussed in Edlow,
ing held in trust for the
was otherwise owne
mercial antity.?‘- \
In the “part of his report Professor

=
ownership
WaE be-

t of secisty but

o operated by a com-

Rui di : s eilements of the re-
t‘u:rm inese laws that give industrial en-

j&e%, greater operational and managerial
f to set prices, sell or purchase mate-

and goods related to any legitimate
siness activity, import and export goods
and services, invest funds and manage their
owt bank accounts, conolidate and merge.
contract with emplovees and with other legal
persons (domestic and foreign), make Joans
and act as a guarantor., and declare bank-
Faprey

il. The testimony of Zhang Baolong

CNMC argues that it does not meet either
of the two tests outlined in Ediow and offers
Zhang Baclong as its primary witness on
CNMC's status under Ediow. Zhang, who is
currently an in-house attorney for CNMC®
states that CNMC is not an organ of the
Chinese government because it does not per-
form any strictly povernmental function®
Zhang also states that the Chinese govern-
ment does not exercise management control
over CNMCH® Zhang explains that (1)
CNMC is legally distinet from any national,
state, or local povernment and receives no

52. Zhang Allidsvic ILas% 1

53. ZThang Deposition ag T2=T5.

54. Zhang Deposition 2t 24=15, 37, &1=43 47 45-
50, &4-45, 83=77, T9=80, B3, EB-81 99=101. [0&=
16, 11%, 122; Zhang Affidavica [ & 11
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subsidies from any povernment entity; (2)
benefical ownership of the enterprise vests
in all the people of China; {3) CNMC's is a
profit-making business entity wheose profits
are reinvested in the company; (4) CNMC's
only payments to povernmental entities are

generally applicable corporate taxes: (5)
CNMC's only connection to the government

is the requirement that it report various
matters to the Ministry of Foreign Trade
and Economic Cocperation; and (6) CNMC
hopes soon to join other industrial enterpris-
es that have made public securities offerings
in recent years®
b. TCL's arguments and evidence
TCL argues that CINMC is an agency or
instrumentality of the Chinese government
becanse it is wholly owned by the state
TCL cffers the testimony and accompanying
exhibits of Professor Donald C. Clarke and
Minkang Gu in support of its position,
i. The testimony of Professor
Donald C. Clarke®

Professor Clarke states that CNMC b

owned by the Chinese state. CNMC
founded in 1950 with funds invested by the
state, and Clarke found no mden:{%"&n}'
non-state entity has made any est-
ment in CNMC since its incepti n China
investment confers nwe:-ﬂ!p—ﬂgh:s “Con-
sequently, the most way to view
[CNMC] is as a w ed subsidiary of
the Chinese m&m being represent-
ed by the State delegating its power

¥y oPForeign Trade and Eco-
n ("MOFTEC"." %

Ntates that CNMC's claim that it
d by the state is not sustainable.
concedes that its assetz were owned
by“the government before the current eco-
nomic reforms. According to Clarke, the

33. Zhang Affidawis 1 & II: Ihang Deposition at
43 43=50, &4, 10607, 119, 122

56. Ses Tranmzcrpi of Deposiion af Donald €
Clarke. Exhibit A to TCL's Supplemental Brief on
Jurisdictional [isues. Dockel Eniy No. 64; Re-
pant of Donald C. Clarke, Exhibiz & vo Vaol. [ af
Exhibit | 1o Clarke Depasition, Docket Entry No
65; Tramscript of Depasiton of Minkang Gu
Exhibis H to TCL's Supplemesntal Brief Repom
of Minkang Gu. Ailachment 2 1w Exhibil | 10 Gu
Deposition, Docker Enry Na. 67,

PN - o=
—rns = .

argument that “owmership by the whaole
peopie” i3 somehow different from “state
ownership” after 1588 has no basis in fazt
or in Chinese law or legal theory and Les in
the realm of abstract political theory. Arti-
cle 7 of the Chinese Constitution eguates
“ownership by the whole people" with "state
ownership” when it speaks of “the state-
owned economy, ie, the economy under the
socialist system of ownership by the,

people...." Article § of the 1

Regulations Governing the Supefviston and
Management of Sta ises’
Property provides: “Enterpn is
owned by the whole t is, owned

by the state” Finglly, ,fh-n:i: 41 of the
1952 PRC P.:[uliﬁﬂtn-lh the Transforma-
tion of the Maﬁ:!rri&nt System of Enter-
prises states: ':&t assets of the enterprise
are l.ll'l-l'.'I'E{' hip by the whaole people,
ie, o0 hJ.r the state. The State
Enun?g the right of ownership
OVPE_ehterprise assets on behall of the
(stale™ The state is, therefore, declared to
& the owner of industrial enterprises like
/CNMC: and the State Council, an identifi-
able government body, is declared to be the

body that exercises the right of owmership
on behalf of the state ®

The Chiness state has broad owmership
rights. Under Article 41 of the 1982 Regula-
tions state-owned industrial enterprise assets
include assets invested in the enterprise by
the state in varous forms and the return on
those assets. Enterprise profits thus belong
to the government, not to the enterprise
itsglf. That the government allows some
profits to remain in the enterprise in no way
negates itz claim to recepbve them at will
Article 42 of the 1992 Repulations makes it
clear that governmental departments in

57. Donald C. Clarke is & professor a8 the Univer-
siy of Washingion School of Law, and is eur-
rently on leave 10 work as an silormey for Paul,
Weiss, Rilkind, Wharion & Gamison. He speaks
and reads Chinese flucnily, and has an academic
specialization in Chinese law with an emphasis
of the legal regime of economic reform. (Clarke
Heport at 1-1; Exhibit A= 1o Clarke Repors)

Sh  Clarke Rcpori st 3.

59. Clarke Reportat &

Gl R BEERE Rt - ] s
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Chit & 370 F Supp. 284 (5.0 Ten. 1997

charge of an enterprise have the right to
decide how enterprise profits shall be silocat-
ed between the government and the enter.
prise.%

Clarke states that Professor Rui's theory
of "socin] ownership™ of industrial enterprises
is not supported by Chinese [aw. Article 3 of
the Industrial Enterprises Law, where Pro-
fessor Rud discovers his social ownership con-
cept, {5 a weak basis on which %o ground a
theory of meaningful owmership by “society.”
given the explicit legal declarations to the
contrary. Furthermore, Clarke concludes
that Professor Rul's theory has no support in
any legislative texts, Communist Party pro-
nouncements, or even speculative academic
articles. Legal theories about property are
of immense importance in Marxdst theory,
and the absence of Professor Hul's “social
ownership” concept in Chinese legal thought
is telling.

Clarke believes that his conclusion that
“owned by the whole people” reslly means

“state ownership” is also supported by L@

irﬁngwhui:!r:h.emnmﬁghts s

cia of l:m'nenhip. Auu:ﬂin

ni:[. merged,
ot liquidated.” L ticle 42(5) of the
1992 Regulati NMC were sold,
merged. ﬁrm the government de-
partment in would take the assets,

if a state-owned ent : _ '

not CNM ployees or “society as a
whole " ermore, while the state de-
vl ment power to industrial en-

nagers under the 1988 Industrial
Law and related regulations, it

&im that important decizions be cleared
with the pgovernmental body in charge.
Thus, Article 3(2) of the 1992 Ragulations
specifies that the purpese of the reforms of
enterprise mlug:m:nt systems is the pro-
tection of the state’s gwnership of the enter-
prise’s assets. Article 15 of the Regulations
delegates authomty to enterprises to sell or-
dinary fixed aszsets, while retaining authority
to control sales of major fixed assets. In-

&0, Clarke Repar al 7=4,

&1. Clarks Repor al 9=12

come from these agsets must be reinvested in
the enterprise. Article 83 of the Regulations
provides that if the enterprise experiences
heavy losses in its business operations, it
may apply to its government department for
permission to cease production @

Clarke also states that Chinese govern-
mental bodies continue to exereise a great
deal of control over other aspects ol industri-
al enterprises. The presence of a/Commu-
nist Party cell in each
by Article 5 of the 1992
for Party contral over
TEC influences
prise manager
channels and
ty under
prises La
latie

42(6) and 44 of the Enter-

.'m:l'rlt 13 of the 1594 Regu-

t and remove the manager.
of the Procedures for the Registra-
Management of State Asset Proper-
_Rights of Enterprises provides that if
nterprise managers commit certain offenses,
they are subject to “disciplinary” sanctions
imposed by the government department in
charge of the enterprise. “[Tlhe fact that
enterprise managers can be ‘disciplined’ by a
government department necessarily implies
that they ure administratively part of that
department and subordinate to fis leader
ship." &

Clarke concedes the correctness of state-
ments in Professor Rui's report amd Mr
Zhang's affidavit that CNMC has “separate
legal status™ and various associated charae-
teristics. Clarke states, however, that an
industrial enterprise’s

separate legal persorality in no way pre-
vents it from being owned by the state any
more than it prevents it from being cwned
by any person. Thus, while it may be
true, for example, that “(n]o laws or regu-
lations permit a Chinese governmental en-
tity to declare bankruptey,” the point is
that there iy a law that permits state-
owned entities to declare bankruptey—the
1986 Enterprise Banlouptey Law—so thie]

62. Clarks Report &t 13=[4,

63. Clarke Report at 20. United States
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fact that [CNMC] can in theory declare
bankruptey does not prove that it is not a
state-owned entity. Similariy, the fact
that the Chinese government is not obliged
to make good on its debts, as pointed out
by Professar Rul in his report, again shows
nothing more than that [CWMC] is a limit-
ed liability company. I know of no reason
why the Chinese state cannot owm a Limit-
ed liability company ¥

Clarke concludes that CNMC's “status i=
not really complicated; it is analogons to a
limited Lability company with a sole share-
holder. the state, which allows the managers
a certain degree of independence—indeed,
probably more independence than it has
granted its managers since the founding of
the People's Republic of China—but never-
theless maintains, as it must, the right, inter
alia, to change managers or discipline them
for waste, as well as to decide on the alloca,
ton of the income stream and to benefit fram.
the appreciation of the value of the pRbers
prise.” The Chinese State is thus tre dwper
both in fact and in law @

il. The testimony of me -

Gu states that there j:!ﬁ'fﬂ types of
business ownership in, l.';hmi (1] ownership
by the whale peaple, (3 collactive ownarship,
and (3} private ownership. The first two are
considered to be the Sociaiist public economy.
Article 73 of the Civil Law states that “state
property I:I-Ehhgﬁ ta the whole people,” which
rne:.ni the property is retained by the
5ta Lndlr Article 2 of the Industrial

Law the property of an industri-
torprise belongs to the whale people.

.t state, based on the principle of separat-
ing ownership rights and operation rights,

&4, Clarke Report wi 24, Clarke's aralvsis 5 ac-
curate, [n delermining whether an cntizy is “an
agency of instrumentality of 3 [oreign stale™ the

court & inguiry into the “separae legal siaws” of

an entity is dillerent [rom its inguiry into the
"sawe’s ownership inverest” inothe endiy. See 28
USC § 1503(bK1) & {2)

63. Clarke Repor at 25,

bé, HII":EL.'IE' Gu received by Bachelor of Law
and Masier of Law degrees frum Eam China
University al Poliies and Law in Shanghai, and
served a3 4 leciurer in law there [rom 1987-
1993, Boyween [958 ard 1983 Gu also maine

5 sl SO T Timis

onlv grants an enterprise the power to oper-
ate and manage the property. The property
remains owned by the state. The relation-

ship between CNMC and the state is, there-
fore, “somewhat like the relationship be-
tween agent and principal"®™ The state
treats state-owned property as “the material
base of socialist public ownership and as the
material base of the main source of state

revenue,” and uses the p Fpromote
secialist construction and n and to
improve the People's | and cuitur{al]

life”® Gu concludes\that Professor Rui's
concept of "social mpem"‘ is foreign to
Chinese law.™ '

CNMC's goal of making a public securities
offering ifnthe\future does not raflect a move
towagds\ tization. Chinase leaders in

‘restructuring the economic system
Rav@ sfade it clear that the development of

~the securities industry does not include the
Sprivatization of state-owned industrial enter-

prises. “In fact, China's government
throegh its various ministries, maintains a
controlling share in new ventures, and there-
by is able to continve its control cver the
economy and business operations in China,”
and “regardless of how many shares
[CNMC] may be allowed to sell to the public
in the future, the State will remain the larg-
est shareholder because it owns [CNMC's]
property.” ™

Gu concludes that the state will not turm
over its property ownership to CNMC "as
long as the Chinese government wants 1o
maintiin a ‘socialist public ownership econo-
my' as stated in its Constitution.® The 1992
reorganization of CNMC's business structure
in 3 mannper consistent with the Industrisl

mined a private gencral praciee with o specialny
in crieminal law. Guo has published twa amiches
on the reezni relorms of corporaie and securities
law i China. (Gu Repon at 1: Gu Deposition &
44449

67. Gu Heponm 2,
8. GCu Reporiat]
69. Gu Reporiu i

70, Gu Reporat 2.
United States
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Cite aa 978 F.Hupp. 168 [(SDTex 1997}

Enterprises Law did not affect CNMC's sta-
tus s an agency or instrumentality of China
because CMMC's property I5 confurrsd by
the state solely for operation and manage-
ment, not ownership, purposes.™
¢. The court's analysis

(91 CNMC admits that even after its re-
organization in & manner consistent with the
1988 Industrial Enterprises Law, it is st
“gwned by the whole people™ ™ CNMC ar-
gues, however, that its 1992 reorganizstion
transformed this “ownership by the whole
people” from “state ownership” to “socal
ownership,” by which CNMC and all the
people of China are the real owners of
CNMC's assets. The ecourt is not persuaded
by this argument. Based upon its analysis of
the evolution of state-owmed industrial enter-
prises in Chira the court concludes that after
1992 CNMC remained a state-owned indus-
trial enterprise at all times relevaat to this
case,

Most state-swmed industrial ent

were established in 1945 or soon th s

CNMC was established in 1930,
property rights over state-gwme

enterprises (including own i

trol over enterprise asset nged to
different levels of Under the
old planned economi terd atate-cwned in-
dustrial enterprises \wer® merely appendages

megh, With ownership and man-

Repory ai 7.

T4, Ser Rul Repori oo 2-3, 5 Wallace Wep=Yeu

me
§ Zhang Depogition a1 | 37-58,

il O Ay

Woang, “Reloermung Stae Emterprsey in China:
The Case [or Redefiming Enierprise Operating
Righas,” & 1. Chimere L 59, 126 [1992)

75, Dai Yanpian, “Spothight on China's Medern
Enterprise System,” Bejing Reweew. Feb, 28-
Mar. & |974 m p. 4 Rui Repon st 2-1, 3

Té. Ser Donald C Clarke, “What's Law Got o da
With 11?7 Legal Instilutions and Ecomomc HRe-
form in China,” |0 UCLA Pec. Basin LS. 1, 3=7
[1991)

TP, Ser Yannian ot & & 5: Clarke Report 81 25
GuRepomat J & 7.

e P T TEs i

BT =T T ]

state-gwrped industrial enterprnises designed

to separate government cwnership and ad-
ministration frutk enterprise mansgemens by

granting expanded decision-making powers
to enterprise managers.™ The industrial en-
terprise system created by these reforms
was designed to improve the efficiency of
leading sectors of the Chinese economy while
maintaining state ownership of indastrial en-

terprise assets.”™ The ref { state-
owned industrial enterpris less far-
reaching than in other the econo-
my, have been signi The past two
decades of reform ted a measure
of "price decon itation of state plan-

ming to a jcative’ role, growing
enterprise ﬁh;'g’0 ¥, and a serjes of contrac-
tual ents between the authorities
which embedy significant ef-
ves.” ™ At the same time,
r, there has been little reform of in-
ial enterprises with respect to enter-
prisé ownership; industrial enterprises re-
main “gverwhelmingly state-owned "™ ®

The Chinese Constitution and statutory
and regulatory law confirm the continued
state gwnership of industrial enterprises such
as CNMC. The Constitution provides that
“Itlhe basis of the socialist economic system
of the People's Republic of China is socialist
public ownership of the means of production,
namely, ownership by the whole people and
collective gwnership by the working people,”
Const, Art 6, and that “[slecialist pubbe
property is sacred and inviolable™ Const.,

T8. Donald Hay, =t al., Ecomomne R.l,l"mn and
Siate=-Owmed Enperproies in Ching, 197887, at
407 [1554),

9. Hay, e sl ao#54-55; Rui Report a 3. By the
end of 1953 China had 71,600 siaze-owned eniler-
priscs. or |9 percent of the sl enterprises
which accounted [or 53 percent ol the coumcy's
wtal output value. Rober: Art & Minkang Gu.
‘China Incorporated: The First Corporation
Law of the People’s Republic of China,” 20 Yale
Jodmt'l L 273, au Westlaw copy p. J [1985) Geng
Yuxin, “Reform of Stic Enterprises 10 Enter
Mew Stage,” Beijing Review, Nov. 21-27_ 1994, at
%

B80. See Hay, & ol at #11; Wang at 132=-33.

United States
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Art. 128 The Constitution defines three
types of ownership: ® (1) ownership by the
whale poopls, sr ststo ownership;: U (2} cal-
lective ownership;® and (3) private owner-
ship.® The frst two types of osmership are
considered to be the “socialist public econo-
my,” " while the third is considered to be the
private economy, which is "2 complement to
the socialist public economy.” Const, Art.
11.¥

The General Principles of Civil Law of the
People's Republic of China (the “Civil Law™)
promulgated in 1986 established a systematie
and comprehensive legal systam.® The Civi
Law "regulates property relations and per-
sonal relations between subjects of equal sta-
tus—between citizens, between legal persons,
and between citizens and legal persons"™
and creates four categories of aivil rights: (1)
“ownership and property nghts related to
ownership,” (2) “cbligations,” (3) “intellectual
property rights," and (4) “personal rights." ™
In line with the three basic forms of owner=
thip provided for in the Constitution¥(the)
system of ummhip iz divided :na.ﬁ?:!
categories: “ocwmership by the who
“ownership by Wﬂ!ﬂl"ﬂz nr;m;:g of the
working masses,” and nwnighp by (pri-
vate] citizens” indi "oN Jointly.  Civil
Law, Arts. T3-75, 78. 22’71 of the Civil
Law defines umrshp pghts™ as the rights
“to possess, use, r&}henﬂf: from and dis-

81. The Thi 5-:::|.|.Ir|'i of the |4th Chinese
'E‘mnmun ' Ceniral Commuttee swaued un-
¢qm- modern enlerprise  Eystem

H.‘. ‘ownership as 3 mam body is the
¢ socialisis markel economy.  Quoted
;-rr.r-.r RIBAD Esarines Scoe Enterprize

@m" RENAIN RIBAD, 28 Jan. 1995, & 10,
gnslaied in FBIS Daily Repon, FBIS-CHI-95~

031, Ser alzo Wang an 95; James V. Foinerman,
The Evelving Chinese Enterprize.” 15 Sy J,
Inr't L & Com. 203 204 (1988].

B2, Gu Repartal 1

8). Const, Arc 7 ("The Stare-ouned economy, L.
the secior of the socialis: econamry wunder the Duors
erxhip of the whole people, @ the leading [arce in
the nutional ecomomy. The Stawe cnsures the
consolidatier and growth of the Swte-owned
ecanamy. ) [emphasis added)y, Clarke Report af
g &

84. Consi. dr 8

85. Const. Are. 11

pose of” property.® The Civil Law also em-
bodies the reform princple of separating
siaie owncrship of indoscrial enterprise as.
sets from enterprise operation and manage-
ment rights. A state-cwned industrial enter-
prise has the right to “operate according to
law stote property that has been given to it
to operate and manage." Civil Law, Art 82
{emphasis added).

On April 13, 1988, the Chinfse’People's
Congress passed the In i

Law. The law was & chn.ﬁf 'r.h-!
vague legal status of

enterprises and to legal piﬂlﬂﬁm
for the operatipm, management rights
created by the jtution and Civil Law ®

The Induseal Bnterprises Law seeks to en-
courage ﬂ!*nhtmut autonomy, while at the
same: &i!""lnuntmung state ownership of
e 13 > gsgets. It does so by separating

,m'f\p p rights from cperation and man-
,)_glmlnt ng‘hu.

The property of an enterprise shall belong
to the whole people and shall be opersted
and managed by the enterprise with the
autharization of the State, in sccordance
with the principle of separating ownership
rights and management rights. An eater-
prise ghall enjoy the right to possess, use
and legally dispose of property which the
State has authorized it to operate and

86, Const, Ar. & Gu Roport at 1 Wang as 83,
87, See Clarke Repori ai 3-4.

B8, Ser Wang ai 95-5e,

9. Civil Law, Arc 2.

80. Wang at 98

91. Sée Consi., Arts &8 & 1]

9L PRui Reportat & Gu Repomal 3.

3. Industrial Enterprises Law, Art, | states "This
Lavw ig formulated in sceordance with the Cansti-
tution of the Peaple’s Republic of Chima, n arder
o ensure the stability and development of eco-
nomic ownership by the whole people, to clarify
vhe rights and liabilities of industrial enterprises
owned by the whole people, to mifeguard the
enterprises’ egal rights and interests. o increass

thewr vitality and 10 sceeke ina. isl
modernialion.” rﬁ?‘lﬁgj&gt%@
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manage. I[ndustnal Enterprises Law, Art.
2
Article 2 of the 1994 Regulations Uoverning
Supervision and Management of State-
Owmed Enterprnises’ Property ¥ states that
the goal of allowing industrial enterprises
Ereaier management aulonomy & Lo incTEAse
the value of state-owned enterprise assets
operated and managed by the enterprises:
By changing government functions,
straightening out the relationship between
ownership and management of enterprises,
transforming the operating mechanisms of
enterprises, ensuring state ownership of
enterprises’ property and giving enterpris-
es the right to manage their cwn affairs,
the state shall strive to turn enterprises
into legal entities responsible for their own
decisions on their operation and expansion;
for their own profits and losses and for
their self-development and self-restraint;
and into major competitive bodies in the

1992 Repulations provide that “[a]ssets of
enterprises belong to the people. that is, to
the state™ 1942 Tlegs., Art 41, The 1904
Regulations similariy provide that “{elnter-
prises’ property is owned by all the people,
that is, owned by the state.” 1994 Rega.,

Art 5% Although Professor Rui states that
his category of “soctal property” is still often
referred to as “state-owned” mp!r':jru -1

N- shall exercise the pro-
ts over these assets on behalf of
) 1994 Regs., Art. 5 ("The Stace

exercises the right of cumership of
market, 20 a1 o preserve and increase n’:w“' property zn behalf :?‘Pt.]“

‘—-

value of stote assels.
1994 Regs. Art. 2 (emphasis added]

The Industrial Entarprizes La g;d:.r.-
menting regulations make cle %ﬂdum’-
al enterprises "owned by th peapie,”
such as CWMC, are * . The

i\
94, The |ndusirial En o3 Law authorges the

Suale Couneil 15 reghlaians 1 implemen
IS provicions m@&n industrial enlerprises
iz abide by thofugdiiona. [ndusirial Enicrprs-
28 Lo, L The Chinese Simie Counsil
has focm, sels ol regulations that con-

i ¢ ol the seae-gwned mdusirial

s, the relevany gowernmeny agen-
d with Lheir avecsight. In |99 Lhe
aungil prmul.:.md the Regulations an
grming the Munagemery Mechanisms ol
mie=Owred Indusirial Emerprises (the 1992
lations ™). franrlamd in FBIS Nzuenal AFL
[iry, FBIS-CHI-91-145, and in 1994 i\ promul.
gaied the Regulations Governing Supervision
and Management of Sute-Owned Enterpriscs'
Properts [the ~ 1904 R-c;u!;uum 1, Exhibii B-4
12 ¥il. [ to Exhkibis | 1o Clarke Deposition

95, Se¢e Clarke Reporr st & Hoeng Hu, "Decpen
Enterprise Reform and Expand the State-cwned
Economy, ” Rensin Ribes 2] Nov. (395 el p, §,
iransiared im 1995 BBC Summary of World
Broadeasts, 20 Dec. 1995 al pp. 35=34. Exkibit
F=18 1w Exhibal Val [T o Clarke Deposition
{"Having clear-cul property rights is the primary
conditien far the modern enterpride syaem.  We
must make it clear (hay the sate-ewred asses of
enterpnscs belong wo the state and must clearly
ideniify the conunbetors of state-owned assets of

)

= m———

S TiTmE o TLEUCTRLE W LT

“state.”). It is clear from this statutory and
regulatory scheme that the state owns indus-
trial enterprises such as CNMC, and that the
State Council, an identifiable government en-
tity, exercises the right of ownership on be-
half of the state ™

epigrprises and their righs and responsibilities.
At ke same ume we mudt alse esablish ke
independenl kigal sialus of enterprises, AL pres-
eni, it is quile clear that the siate-ownod asseis of
suale cnlerprises belung to the swaie ")

96, Ser Clarke Reponr 31 p. & Roberi Art and
Minkang Gu, "China lncorporaced: The Fimi
Corporation Law of the People’s Republic of
China," 10 Vale L of fr'l L 371 21 Westaw
copy p. 3 [1995) (the "dominant [esiure of eco-
nomic organization in the People's Republic of
Ching has been enterprse owned by Uhe suale as
reprseniative of ‘the whole people’ ' Harry
Zheng, “"Buginess Organization and Securitics
Law af the Peaplc’s Republic of China, 43 Bus
Law. 551, 543 (1988) (" The government, as the
legitimaiz represeniative of the S:=te and the
Chiness people, exercises the ownership of siaue-
owned enterprised.’ ) The Modern Enterprsc
Synem Trvestigalion and Suady Growp, "Estab-
lish a Modurn Enterprisc System That is in Keep-
ing with the Socialist Market Economic Struc-
ture,” Remmtin Ribao, 21 Dec. 1993, at pp 30
trgnsiared in FBIS Daily Report, FBIS-CHI-94-
012 (" The state-owned assets of enterprises are
gwned by the whole peopie, that is. by the male.
The Sute Council exercises the right ol cwner-
ship of Lhe auett on behall olUnited=Staies:=-
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The scope of industrial enterprise assets
owned by the state is broad. The “assets” of
an industrial enterprise include “the various
types of assets the state has invested in
enterprises, assets which hawve been gained
through sueh investments, and other assets
considered owned by the people or put under
the management and administration of enter-
prises by law or according to the administra-
tive statutes regarding the control of state-
owned assets.” 1952 Regs., Art 41.¥ En-
terprise assets owmed by the state thus in-
clude assets invested in the enterprise by the
state in vanous forms and the return on
those assets (ie, the enterprise’s profitz).®
CNMC was founded with funds invested by
the state. TCL alleges, and CNMC does not
dispute, that no non-state entity has made
any equity investment in CNMC since its
inception.

That the Chinese government allows an

mtupﬁumreumsmufummmng__\
»

state-gwned assets does not negate ﬂu g

ernment’s right to receive them. Artigle 42
of the 1992 Regulations gives 'r.hu
right to decide how enterprise prefit!
allocated between the sur.t

g eoafinm that the slsle possesses
ip af the property and that eanterprises
independent lcgal propeny ophts and
rdingly enjoy rights and shoulder responsi-
laittes under e1wl law For slatc-owned en-
wrprises. eonfirming the legal property rghts
will mot change the S35 sats an the owncr
and the only change is the modc by which the
st3le mEnBpes slate-owned assefs, . What i
important is that bath the value increases of and
roiums on the siawd-owned aisets of enlecprises
belang o the stmte. ™)

Alibough Professar Ru ciws the new Chiness
bankruptey law as prool of reduced povernment
ownership and conirgl owvcr emterprises suned
by the whade people, Chapter 1 of the Law on
Enterprisc  Bankrupicy mohcs clear that this
“Law i3 applicable to Srore exierpriser ~ and has
been “[ormulated [among other things] w0 suit
the needs of soctalism's planmed developmen: of

SR CRCE LEP
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(1) examine indicators showing stability
and tnerement in the values of enter.
prise assets and conduct examinations
over and supervise the auditing of
debts, profits, and losses incurred on
the assets of enterprises;

(2) decide on how to divide profits reaped
uring the assets and om {he propor-
tions or amotnt fo be mrrd h!wm'r

relevant State Couneil &

(3) make decisions reg :
production-related g tion  pro-
jects for enterp apcording to rele-
vant sti ' the State Coun-
cil—not i investment projects

on the deciston of the
themselves, as stipalated in
of these regulations;
on or aporote :h: method of

the establishment merging (ot in-
cluding acguisition), ditision, shuf-
doum, and auctioning of enferprises,
as well a5 the approval of applications
made by enlerprises lo conduct aequi-
sittons and {o declare bankrupley:

{5) examine and approve, aceording to rel-
evant stipulations by the State Counetl,
reports concerning damages on and the
using up and forfeiting of enterprise
assets az well as the mortgages and
compensated transfer of key equip-
ment, whole sets of equipment, and

the commedity cconomy and reform of the eco-
nomic  Svslem [and] ta profmols  enicrprises
owned and operared by the Sraie”  Bankr Low,
Ars. | & 2 (vmphasis added)

7. Ser ofso 1994 Repi. An. 3 ("Enterprises’
propery, o the siac-owned assets of sniecpris
es, refers o property creaicd through various
forms of stalc invesuments in enterprises and
through inveltment returnd, 35 wicll a8 snterpris.
es’ ather stale property recognized by laws mnd
adminisiralive regulations,”)

98. Clarke Report a1 p. & The Modern Enicrprisc i
System [nvcsugation and Siwdy Group. “Esmab-
lish a Modern Enterprise Systemn Thae is in Keep- i
ing with the Socialist Market Economic Sine-
ture.” Remmin Ribas, 21 Dee. 1993, ot p. S
tramgiated in FBIS Daily Report. FBIS=-CHI-94=
212 ("What o important i thar badh the value ;
increases of and retarns on "h"{”ﬂ &%

of enterprises
ok Serong 10 SHesR6 D7 of 54 ,
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Cive 13 ¥78 F Supp. 266 [5.D.Tex. 19971

important buildings; and handle the
liquidation, receiving, and handing over
of assets of enterprises which have
been annulled or dishanded:

(6) decide on or approve. according to
terms and procedures provided for in
the law, appointment and removal (em-
plevment and dismissal), awarding, and
punishment of directars of enterprises;

(T) draw up lows end reguiations to
manage enlerprise ossets ond conduct
supervidion and ercmimation om the
enforcement of ruch lows and regula-
fions;

(8) protect the exercising, by enterprises,
of their business rights, according to
law; guarantee enterprises noninter-
vention in their production and operat-
ing activities; and help enterprises
gvercome practical issues.

1992 Regs,, Art. 42 (emphasis added) ™

The 1994 Regulations also delegate
state entities “in charge of the man

of state-owned assets” the duty of* '
ing the preservation and appreciation™of the
value of state-gwned prup@_‘, ed by

¥9. Ser afso Clarke Repor ("] i3 incor-
rect o claim Lthat oni wc/profis ulumately
behong in same the enlirprise el
Like pralis ina awned company, Lhey arc
heid larmally sfbl © ol the company n s
§ tan al any time, ai the dis
" sharchaider, be disiributed 1o
ividend because ihey repeesent a
izl That whe Chiness pevernmani
td let same profis remain in the corpe-
in AO0 way Acgaicd i3 claim 19 receive
al will Articie 42 of [1992] Regula-
i makes 1 clear tha it ks povernmental
deparment in eharge of the enerprise thay hans
the right 10 decide how enterprise profiis shall be
aliezated boiwesn the povernment and the enter-
prise .. .")

100, See also Clarke Repor 3t pp, | 3=20,

101. Under Amicle 42 of the 1992 Rogulauons i
CNMC were sold, merged, or liquidated, the gov-
ermmeti department in charge, nol CRMC's em-
ployees or sociely as a winole, would taks the
assen. 1992 Regs. Art, 42130 Ser Clarke Re-
pori 8L 1i-i4, Indoidual workers of siale-
awned indutinal nterprices do not own stock in
the enwecprises. Sed Andrei Bavy, “Civl Law
and ihe Transformavon of the Swte Property in
Posi-Socialist Economiex: Aliernatives w Priva-
tizazion,” 12 UCLA Pac. Buy. L4 131, 16T {19971

——
= i

industrial enterprises. Sce eg. 1994 Regs,
Arts. 10-17.) State Council "administrative
departments” are charged with drawing up
laws and regulations for the management of
enterprise property, establishing a reperting
system for enterprise property, exercising
supervision over the preservation and appre-
ciation of the value of state-owned assets,
and solving disputes over propesty
E o

érvation and appreciafi
enterprise p
tionz for, mmntanddiunlnufnf

Regs., 3& Thl government board of
is charged with on-site supervi-
enterprise’s preservation and ap-
ion of the value of state-owned proper-

. 1994 Regs, Art. 17. The regulations
require industrial enterprizes to 3et up inter-
nal procedures to ensure the preservation
and appreciation of the value of state-owned
property and net assets. 1994 Reg., Arte
32-34. 10

The gowernmeni has refuscd (o scparaic the
propery lies belween the siste and stawe-owned
industrial enterprises. in pan becsuse China
dovs molL manmin an indepeaden: social welfars
systemm [or the cremploved, sick, snd unmsured
Ser Wang at 132, Induwsirial cnlerprises s
“function more a5 wellare societies vhan as pro-
duction sets.” fd wi 131. Workery in stals.
ewned industrial emierprises claim many wark
beneliis. including suhoaling, child case, hous-
ing, ponsians, and other forms of wellare a8 part
of an “iron mce bowl of lilevirme cmplaymeni
and social benclin. See Art and Gu al Westlsw
copy p. 3. For state-osined smerperes prodfitabili-
iy is often nol the cemira! goal or even a likely
oulcome, fd

Zhang Baockong makes 3 veiled refcrence 1o
privaization by suggesting thar CNMC may sell
shares ol siock in the fuiure in the puile secun-
ties rmarkel. As Minkang Gu explaired in his
repor, Lhe prawih of securiics markets in China
has not, however, thresiened st ownership of
indusirial enterprises because the new forms of
ownership such a3 bondholding and sharcheld-
ing have never been intended to reach a Jevel of
majorily privale ownership, and the staie ar col-
lectives remain in control of every large enter-
prise in China. Gu Rtpunl-lt hﬂlrdﬂﬂ-l at
Westlaw copy p. 3. nn. &1 Otun T H
Gil=84: Feinerman ai 204 ﬁgn
state of the Siate’s shares, F’aj}ﬂ M,’:_ﬂl:m
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Under this separation of ewnership nights
and operation and management rights, state-
owned assets are entrusted to indusirial en-
terprises “to operate and manage” not fo
own. See ep, Industrial Enterprises Law,
Arts. 2 & 14; 1082 Begs., Art. 3 (transform-
ing enterprises’ management mechanism
must occur while still “ensuring the state's
ownerzhip of enterprises’ property and main-
taining and increasing the value of enterpris-
es' property”); 1992 Regs, Art 6 (state
property entrusted to enterprises “for man-
agement and business purposes”); 1994
Regs., Art. 1 ("These regulations are formu-
lated for the purpese of strengthening super-
vision and management of the property of
state-owned enterprizes.”); 1994 Repa., Art
8 (“Enterprises shall independently manage,
according to law, the property entrusted for
their operation and management by the
atate"); 1994 Regs. Art 9 (principles to be
followed by government entities and state<
owned enterprises include: “separating owhe
ership of enterprise property from Lhmix
to manage it; separating g:r'-'enunmﬁuun
istration and enterprise ot and
preserving capital and spfEgyayding the
rights and interests of W The state
retains ownersaip of qifﬂ“msa assets, and
there is no suEEEiUﬂ\] W) the Industrial En-
terprises Law ?F AtNmplementing regula-

tions that the %ﬁmg up its ownership

rights in rise property.i™

3, 158), st p. 3 ({"State owned shares
wr 51 o B pereEnt ol the toual sharas &l
companies.”). Commenistors speak of
process of selling sharey of steck in the
ic securirizs marketr a3 “corporatization,” 3
re limited reform than povadzatan, Corpo.
ralization entails restructuring siate-owned in-
dusirial enmrprises, adopuing the corporate form,
and instilulmg minorty sieck ownership and
trading without melinauishing the sae's contrel-
ling imeres in the means of produseiion. An and
Gu ar Westlow copy . 5 Qian ae #2; Andrei A
Baev, "ls There a Niche for the Siate tn Corpo-
rate  Covernance?  Securitzacen of State-
Dwned Enterprizss and New Formas of Swie
Dwnerihip.” 18 Houws. J fard L 1, & [1998);
Matthew Bersani, "Privatization and the Cre.
atien of Sieck Compantes in China,” 1993 Co-
lurnbig Bus. L.Rev. 301, 303 [1594),

e

102, S&¢ Gu Report al 7: Wang at 91-94 ["The
separation of ownerthip rmighis (rom opcrating
righs in China should be distingmshed from the

-
2 - x

SEERTEEETL
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Unlike cwnmership rights, enterprite aper.
ating and management rights do not inclode
the right to benefit'™® In most nations the
rights of possession, use, and disposition im-
oly the right to the benefits or profits result-
ing from such use and disposition. See Wang
at 105-06. This is not the case in China.

[The fact that the right of benefit is spe-

cifically excluded from the -npenml‘hu
of Chinese state enterprises ignificant

implications. By gﬂm:i.n terpris-
es the rights of i and dispe-
sition but not the gka wefit, the state
appears to have to state enter-

prises the nght!m &m and contral costs
on their own , nisk-taking, planning
and tr:m;é:&\n Sostz} bat not the right to
eruu; ﬂpm benefits.

105,

‘k&mm—e that the benefits from state-
vowhed industrial enterprise assets belong to
\the state, Chinese law provides that opera-
/tion and management rights are conditional;
they are always subject to state oversight.!M
The state, as the owner and contributor of
state-gwmed assets, can exercize ownership
control over assets managed by the industrial
enterprise either by promulgating new regu-
lations or simply by issuing directives.'™
Many provisions in the Industrial Enterpria-
#3 Law empower the state to curtail or over-
ride the management rights of state-owned

enterprises, eg.,

separation of ownership and corerol thay is prev.
alemt in Weslern corporations. Corparaie
America & bascd on the premise Lhal & corpora-
tion is an independent legal evtity that owns the
assets under its management.  Thes, n the
American coOrporaie  comiexl, ‘ownership by
stackholders” is shorthand for the posscasion ol
erganizavionzl control ever the corporacsen, rath-
er than direct property nghts conerol ower corpo-
rate assets, In China, where the major means of
production arc owned by the swaie, the koy issas
iz what kind of agsel managemeni righis does a

sraie grierprise have over state-owned aesepa?)

103. Compare Indusinel Enterprscs Law, Ar. 2
with Civil Law, Art. T1. Sec alio Gu Reportat 1.
Wang at 71-574,

104, See Wang an 121

105. Sez Art and Gu at Westlaw Sopy p. 4% n.
[“eignificand  regulatery ~:2308.29 912514
“ L G S e TR

ESST=2gl=1T
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Cieg px ¥78 Fiupp. 168 (5.0.Tex. 199T7)

“in accordance with the law™ (articles 2, 3
and 6},

“within the scope prescribed by law™ (arti-
cle 13),

“under the guidance of State plans” (art-
ele 229,

“unless State Council regulations preseribe
otherwise” (article 24), and

*in accordance with State Council reguls-
tions™ (articles 26-29) '

d. CNMC's documents

The documentary - evidence provided by
CNMC during discovery shows that CNMC
held itself out to potential clients and credi-
tor: as & siate-owned industnial enterprise as
late as Mowvember of 1995 For example,
CNMC's listing in the Special Issue on China
Chamber of Commerce For Import and Ex-
port of Machinery and Eleetronics states that
CNMC "is a large state-owmed trading com-
pany under the Minstry of Foreign T
and Economic Cooperstion” '™ A
CNMC brochure lists CNMC as *

mainly in the import and expert
and electrical products™ and
large state-owned trade com under the

4 {
scribe” Lhe rnlzmrhﬂ-*%n&ur and manage-
meni rghisl, «

T Sew alio gl 15 {[kls the owner of
statc-pwned 2ssdg Whe sl can reallocae the

aAssEls Lo o EMErpride withoul compensa-
Lig, real) o is considered an sdminis-
trast imbort, and therelore, nol subjéci o the

¢ Cihal Liw. "), Debarsh K Johas

ing ihe Swaic-Enerprise Propory Rola-
hip in the People’s Republic of China: The
izaijon of Suic-Owned Enlerprises,” 16
it J. Pt T L 90 L, st B (1995} [ Thiz Entcrpris-
en Law] deflines the righs ol 1he' [slare-owned
enlerpnse] to wse the siatc-owned asscis by insti-
tuling the idea of vnicrprise operating riphts’
Akhough the Siaie Indusinal Enierprises Law
clearly indicates that cwnership and operating
righis ars separace, it defines aperavng rights in
such 8 way that ibey seem virisally indistinguish-
wble From ownecrhap riphts. Ewen s curssry
reading of the law. howewer, shones what the
distinction between the two typus al rights must
be: The phrase “in sccordance with Siate Coun-
cil Regulations 15 whiquitaus m ariicles delinsats
Mg eRieTRrise operaling righis. suggcsling that
the siate has the abifiy to trump the [saie-
ouwned enterprises’] aperating righis wirnually al
will " et & Gu sl Westlaw copy p & & 0, 30,

—— i

Ministry of Foreign Trade and Economie
Cooperation,” 1M

CNMC also claimed o be & state-owned
industrial enterprise during the arbitration
process in this case. In her deposition taken
on Apridl 4, 1995, Madam Wang Weil, a
CNMC representutive and the principal con-
tract negotistor with TCL on behalf of
CNMC,™ restified that CNMC iR
of the biggest state-ownmed tradin
nies" in China.'® Three mon
arbitration award was en
warranted that it was a stat
al enterprise in order go.r
loan from a major~He
November 30, 198
ed of Hong
Loan Facili
an
revolw

bt CNMC a “Short Term
te’ make available te CNMC
jtted short term multi-currency
facility” upon and subject to
terms saf out in the loan agree-
"I CNMC's general marager accepted
terms and conditions on behalf of CNMC
n December 4, 199512 In accepting the
terms and conditions CWMC “represented
and warranted,” ameng other things, that it
wis “a state-pwned enterprise duly incorpo-
rated and validly existing under the laws of
the People's Republic of China.” '

107. Special lsswe on China Chamber of Com-
meree For Impor and Export of Machingry and
Eleetrunics sl p. |1, Exhibil € 1o TEL's Suppie.
mental Brel on Jumsdictional [ssces. The e
dates from no earlier shan 1993, Seeid aip 13
[referring to December 1994 in the past tensch

08, 1985 CNMC brochure at CNMC baich rum-
bervd pages 003811 & 003412, Exhibii C-2 1o
Val, I af Exhibiy 1 10 Clarke Deposision,

109. Transcrips of arbitration hezrimg at wol. 1T,
B AT

110. Videowped Depesition of Madam Wang Wer
li a p. 166, Exhibn C=b 1a Vol 11 of Exhiba | 12
Clarke Deposition

111, Nowcmber 30. 1995, lotter from The Sanwa

Bank Limiied of Hong Kong o CNME, ar p. L.

Exhibit C=1 to Val, I1 of Eakitst 1 o Clarke

Dzposition

112, November 30, 1995, lzuer from The Samwa
Bank Limited of Hong Kong 10 CNMC, at p. 13,

113, November 30, 1995, leiter from a
Bank Limitcd of Hong Kong o @nn}%ﬁp@s
Page 30 of 54
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g, Conclasion

Based on the court's analysis of Chinese
law and CNMC's documents the court eon-
cludes that Chinese industrial enterpnses
“owned by the whole people,” including
CNMC, are “state-owned,” with proprietary
rights exercised by the State Council on be-
half of the state. Because CNMC is state-
owned tha court also conecludes that CNMC
is an ageney or instrumentality of the Peo-
ple's Republic of China within the meaning of
28 US.C § 1603(b)2) (en "entity 3 majority
of whose shares or other oumership interest
is owned by a foreign state or political subdi-
vision thereof™ i3 an agency or instrumentali-
ty of a foreign state) (emphasis added). Pro-
fessor Rui's opinion that the 1588 [ndustrial
Enterprises Law somehaow converzed "own-
ership by the whole people” from “state cwm-
ership” into a form of “social ownership” is
not supperted by Chinese law. The Consti-
tution, the Civil Law, and the Industrial E
terprises Law and its implementing
tions do not refer to a separate c
"social property” or “social owm
do not distinguish between @v_
property” and "social prﬂw:n:l S
118, Sex slso Clarke Report|at™=f2, Gu Report

ap 1. See penerally Aﬂdl& "Ciwil Law and

the Transiormaton ﬂkﬁ%ﬁ:‘: Preperty in Posi-

ry of

ent

Sr.u:uh.u Ecan rratives 19 Privatizs.
tiom, 12 OO LT 1300 13D, 185-AT
{1993),

115, Ay 1 ry 24, 1996, hearing. the coun
nated the Ediow anzlyais might be helphul in

whether CNMC is 2n organ of Chi-
in determining wheiher the natian of
may hawve exercued contrsl over CNMC,
Pt n[]q.nunr_r 25, 1994, hﬂ.n'nl_:l:l =8 12}

use the courl wis concermed that CMMC
had brieled the issue of Edlew's applicability wn
s prier flings and that TCL had [ailed to re-
spond, the coun ordered TCL “to address tha
tasue” fn ity supplemental brielme. (Transeripl
of January 28, 1998, heartng a1 p. 12) The court
did mar conclude that il would reach the Edlw
analysis; ol merchy wanted complele brieling by
both sides on all potential issues, including Ed-
Piveet,

116. In 1981 China I;gg.:u‘l ;||!|.|;|wm‘ privale enleg-
prises 1o operale.  Michasl Nikkel Mow, " 'Chi-
nese Charncieristics,” In Corporate Clathing:
Quexsiions of Fiduciary Duty in China's Company
Law,” B0 Minn., L Ree 503, 508-0% (1995) Ali
son Canrer, “To Gei Rich 15 Precarious: Regula-
tion of Private Enterprise in the Prople’s Repub.

EgFE IE=p T4
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£ Edlow

CINMC argues that adherence Lo the strict
majority ownership test of 28 USC
§ 1603(b)(2) would render virtually every en-
terprise in China an agency or instrumentali-
ty of the Chinese government under the
FSIA. To avoid this result CNMC argues
that the court should apply the Edlow analy-
mtudetmnmwhtmﬂ-ﬂ‘mcumnrgm

Ehm.t, and the
Chinese me@ encouraging their
growth 16 4 e private enterprise
would net apency or instrumentality of

under the FSIA. Moreover,
of state ownership of CNMC in

well beyond the naked pre-
jon based on socialist pobitical ideology
by the plaintiff in Edlow. Because
inese law makes it clear that CNMC re-

¢ gm:n.im,-d a state-cwmed industrial enterprise

even after its 1992 reorganizabion, the court
concludes that an analysis under Edlow is
unnecessary, even if such zr analysis were
relevant.'™ CNMC is an agency or instru-

lic of China,” 5 f Chumese L | [1991). The
Chinese Constitution was amended in [532 (o
recognize the “righis” of “individual businesses™
and “privale enierprise and again in 1988 1o
grant legal protections 1o the “individual econo-

y." Const., Art. 1}, Seealso Nikkel 2z 308-0%;
Art & Gu ar Westlaw copy pp. 4-3. The privaie
Enterprise system 3 (o be & “complement 1o the
sacialist public economy,” and the secialisn pub-
Ise cconomy, which includes sizte-gwncd crler
prises and collectives. remains the “leading force
in the national economy, ™ Consi, Art 8. T & L1,
“Individual cnierprises” abtained their legal 32a-
g with paszaze of the Civil Law in 1984, Chal
Law, aAr. 28, In 1988 the 5wtz Council én-
hanced the privawe erterprse systern with the
promulgatan of the Provisional Regulations of
the People’s Republic of China Concerning Pri-
vate Emterpriscs. See 1988 Regx., An. | [The
regulutions were Tormulated o encoarags and
guide the healihy development of privaie enter-
priscs, [and] o safeguard thewr legsl rights and
imterests.”), tromslated im E. Asian Executive
Rep., Oct. [5, I988, a1 16, availabie wn LEXIS,
NEXIS Library, EASIAN File.

117. The court previously heid 1 Ovipado v Shell
Qi Co. B30 FSupp, ai 1319, the additional
znalysie perfarmed in Edlow W niteg:Statesy

the Leat of the FSIA. Page 31 of 54
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Cite ua ¥18 F.Supp. 66 (5.0 Tex. 1997)

mentality of the People’s Republic of China
because it i3 owned by the Chiness state.

2. Does the court have juriadiclion over
CNMC under an ezceplion bo immu-
nityf

The court's conclusion that CNMC is an

agency or instrumentality of China does not
end the court's inquiry under the FSIA As a
foreign state CNMC is entitled to soversign
immunity from suit in the United States un-
less the relationship or transaction at {ssue
falls within one of the FSIA's exceptions to
immunity enumerated in 28 US.C. § 1605(2)
Section 1605{z) provides in relevent part:
(a) A foreign state shall not be immune
from the jurisdiction of courts of the Unit-
ed States or of the States in any case—

L] L] - L] - L]

(6) in which the action is brought, ei-
ther to enforce an agreement made by
the foreign state with or for the benefit
of 3 private party to submit to arbi
tion all or any differences wiul:h
arisen or which may arise be
parties with respect to a de
relationship, whether con
concerning a subject
settlement by arbitraty

of the United S r to confirm an
award made t to0 such an agree-
ment to arbi if (A) the arbitration
takes pla igsintended to take place

tatea, (B) the agreement
or may be governed by a

‘other international EgTEement
fm- the United States calling for
recegnition and enforcement interna-
nal agreement in force for the United

Hﬂlhml in & 1503(b] or any eiher prowision af
the FSIA puppests that a corporation able o
satigly the majoriyy ownership roguirement af
§ 1803(bN2) must also meet the separate test
performed by the Ediow court. Becbuse the
FSIA "sets foribk the sole and cxclusive sian-
dards to be used in resalving questions ol sov-
ereign immunity raiscd by foreign siates belore
Federal and Stane courty in the Urited Suates.™
this poun joina those courts that have declimed
to judicially enpraft the Edisw iza onto (he
§ 1803002} "ownership"” inguiry

118. Amended Petision o Conflirm Arbitration
Awardarp. 2. T3 und n. 2

=

i PN S
e 1o e |

States calling for the recognition and
enforcement of arbitral swards, (C) the
Unaeriying vlau, suwss for che sgwument
to arbitrate, could have been brought in
a United States court under this saction
or section 1807, or (D) paragraph (1) of
this subsection is otherwize applicable.
If one of these exceptions to sovereign immu-
nity applies the court has subject matter
jurisdiction. See Delgads, 590 F@- at
1319.
[10] TCL alleges that the chyn
diction under § 1605(aNEN4
to confirm the arbitral d
FAAY® CNMC does uot-

dietion over t
section. ¢

[11, ‘Sebtion 1605 (a)(6) also supplies
jurl er TCL's claim under the New
tion, Section 15603(a)6}B) al-
court to exercise junisdiction over

Q%%(lﬂ'm‘umlrb'i.'r:r.ltil:lnl'i'-r:.ﬂl'i.lurrl:ll._lp'bua

mmﬂ by a treaty or other international
agreement in force for the United States
calling for the recognition and enforcement
of arbitral awarde” The Convention falls
squarely within the terms of this excepon.
Cargill Int? S A v M/T Povel Dybenia, 991
F2d 1012, 1018 (2d Cir.1993) (concluding
that “the Convention is exactly the sort of
tresty Congress intended to include in the
arbitration exception™ of the FSIA): Mazter
of Arbitration Between Chromalloy Aeroser
vices 1. Arab Republic of Egypt 939 F.Supp.
807, 909 (D.D.C.1996). TCL's claim under
the Convention is thus excepted from the
immunity proevided to CNMC under
§ 1604100

119. The court alsa has junsdiction under the
WAIVET & iaf L& soweceign mmumily, 28
U5.C. & 18050a)1] (A foreign state shall not be
immune (fom he jurisdictwon of cours of the
Unitcd Seates or of the States in any case ... in
which the loreign state has waived s immunicy
eithir explicitly er by implication.”}). The legis-
lative history of the FSIA suggens that implicii
waivers are ordinsrily [ound in three situations:
{1} the foreign statc agrees to arbiration in an-
other country, (1) the (oreign staw ogrecs that
the coniract is poverncd by laws of & partcular
couniry, and (1) the lorewgn state files 3 respon-
sve plesding withou! raismg the immunity de-

fense. H.Rep. Wa. 1487, 541k fﬂ?ﬁt@dsé"bt‘és
Page 32 of 54
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C. Jurisdiction Under the New York Con-
viention

CNMC arguss that TCL's claim under
the Convention must nonetheless be dis-
missed for lack of subject matter jurisdie-
ton because the Convention does mot apply
to arbitration awarde rendered in the Unit-
ed States. Resolution of CNMC's argument
requires the court to decide whether the
Convention can apply to arbitration awards
rendered in the United States and, if so,
whether the Convention applies o TCL's
award against CNMC. To appreciate the
parties’ arguments it is necessary to under-
stand the purpase of the “nondomestic” ex-
clusion to Article I(1).

1. Can the Convention apply lo arbifra-
tiom awards remdered 1n the Umiled
States?

The Coavention on the Recognition an
Enforcement of Foreign Arbitral Awa
June 10, 1958, 21 U.S.T. 2517 (1970), rp-h:
ed in & USC § 201, was adopte

United States in 1970. See B .J:I-
seph Muller Corp. 710 F.24/9 (2d
Cir.1983).
Article I(1) of the EﬂnhM states:
This Convention ghall %IJ to the recogrni-
tion and en af arbitral awards
made in th of a State ather than
the & the recogrution and en-
f n such awards are sought, and

ut of differences berween persons,

@F physical or legal. [t shall also
to arbitral awards not considered as
tic awards in the State whare their

recognition and enforcement are sought.

reprinted 1 1978 US.Code Cong & Admin
Mews 0404, 661T. See alsa Rodrgrsz v Fras-
gregve, fac., & F.3d 283, 287 (5th Cir.1993). Al
though these waiver provisions are narrowly
construed, Jermicek v. Perroleny Mericamay (Pe-
mrex), &18 F Supp. 407, 411 (5.D.Tex. [985). aff 2,
X4 F2d 415 (Sth Cir.|387), cert. dimied, 484
L5 10a3, 103 500 775, 98 L. Ed.2d 362 (1948],
cowrts have found an implicit waiver of soveregn
immumity when the loreign state coniracis io
erbitrate in the United Sialcs. Ser Maririne Ven-
tures Fnt'l v. Carthbeun Trading & Fideliry, Lid.,
EE9 F.Supp. 1380, [33] (5.D.NY.1988) Ohntr
up v. Firearns Cenmier, fne, 514 F5upp. 128],
1284-85 (ED.Pa.1981) (dicial, &7d 760 F.Id
259 (34 Cir.198%8); Verfmdes B V. v Centrnl Bamk

LT 21
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[13] CNMC argues for a narrow reading
of the Convention. [t argues that the Con-
vention as adopted by the United States was
not intended to cover awards rendered in the
United States and that because the arbitra-
tion award in this case was rendered in
Houston, Texas, the Convention does not ap-
ply. TCL responds that its arbitration
award is “not considered as do within
the meaning nfﬁrﬁ:hltlidt::@mﬁm
and that the court has j jan under 9
US.C §§ 202-208, the ! imple-
menting legislation. _ \_/

Article 1(3) of thes ion authorizes a
Ztate when the Convention “on
the basis of fed [to] deciare that it
will :ppl;r Cénvention to the recognition
and sent of awards made only in the

tm{y another Contracting State.” 10
‘In i’ Sto)

declaration of accession to the
ntion the United States adopted the
ation authorized by Article If3] and
nounced that “[tlhe United States of
America will apply the Convention, on the
basis of reciprocity, to the recognition and
enforcement of only those awards made in
the territory of another Contracting
State.” ! CNMC argues that this reciproc-
ty reservation not conly excludes awards
made in nonsignatory States, but, in order to
gve meaning to the word “another” also
excledes awards made in the United States

The court is not persuaded by CNMC's
interpretation of Article I{1). After consid-
ering persuasive precedent from other cir-
cuits, the statutory framework adopted by
Congress to implement the Conventian in the
United States, and the history of the United
States’ subsequent 1990 adoption of the anal-

of Miperia, 438 F.5upp. 1254, (302 (53D.NY.
1980) (diciu), afd, 647 F.2d 320 (2d Cor 1581).
rev d on orker prounds, 4581 U.S, 480, 103 5.0
1942, 78 LEd .24 81 {1983). Brecause the con-
iwracis in this case. which name Houmon as the
famum for arbiravon, bt with; the narrowes
reading of the act, CNMC's contracts with TCL
waive immunity for purposes of subject mater
jurisdiction.

120. A briel hisory of the New York Coavention
is provided in Bergesten v, Joseph Muller Corp.,
TI0 F.2d 928, 930=32 (2d Cir. 198%)

United States

121, Note 58 following § US.P4gWB3 of 54
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Civg as #78 F.Supp. 288 (5.D.Tew. 19971

ogous Inter-American Convention on Inter-
national Commercial Arbicration of 1975, the
court concludes that the “nondomestic”
clause of Article I{1) may apply to arbitration
awards rendered in the United States.

No court has accepted CNMC's interpreta-
tion of the reciprocity reservation, and it has
been rejected by the Second and Seventh
Circuits. Bergesen v Joseph Muller Corp,
710 F2d 928, 932 (2d Cir1983). Lander Co
t. MMP Investments, 107 F.3d 476, 481-82
(Tth Cir.1297), pel for cert filed 65 USLW.
3799 (May 19, 1997) (No. 96-2684). In Ber
geden the Second Circuit rejected the narrow
interpretation of the Convention urged by
CNMC and held that neither the history ner
the language of the Convention precluded its
applicability to arbitration awards rendered
m the United States. Relying on the Su-
preme Court's construction of the Convention
in Scherk v, Alberto—Culver Co, 417 U S, 508,
520 n. 15 94 5.Cc 2449, 2457 n. 15, 41

L.Ed.2d 270 (1974) (“The goal of the Canven™\

tion, and the principal purpose under )
American adoption and j.rnp‘rement;r.iﬁ ®

concluded that the treaty
Testudte its recogni-

:h Circuit also

832, In Lond
rejected the retation proposed by
CNMC. D /

(Als way to read the declaration

the United States will enforce pur-

o the Convention only arbitral

made in nations that also adhere to

e Convention. This is the significance of
the reference to reciprocity. The United
States will not enforce an arbitration
award made in a country that, by failing to
adopt the Convention, has not committed
itself to enforee arbitration awards made
in the United States. Granted, “a Con-
tracting State” would be clearer, but “an-
other Contracting State” ie clear encugh in
context: it means “another signatory of
the Convention, like the United States, as
opposed to nonsignatories.”

107 F.3d at 481-52.
The implementing statutes, 9 US.C.

§§ 202-208, also support the conclusion that

N
N\

—

the Convention may apply to awards ren-
dered in the United States. Section 202 of
Title 8 of the United States Code, entitled
“Agreement or award falling under the Con-
vention,” provides in relevant part:

An arbitration agreement or arbitral
award ansing out of a legal relationship,
whether contractual or not, which is con-
sidered a3 commercial, includi transac-
tion, contract. or agree jbed in
section 2 of this title, the Con-
vention. An agreem irising
out of such a relations is entirely
between citizens United States shall
be deemed under the Conven-
tion unless jomship invelves prop-

envisages perfor-
orcement abroad, or has some
nable relation with one or more
states. For the purpose of this
on a corparation is a citizen of the
nited States if it is incorporated or has
its principal place of business in the United
States.

erty
mance

Section 202 was intended to ensure that “an
agreement or award arising out of & legal
relationship exclusively between citizens of
the United States is not enforceahle under
the Convention 1n [United States] courts un-
less it has a reasonable relation with a for-
eign state” H.H.Eep. No 91-1181, Slst
Cong., 2d Sess. (1970) 2, reprinfed in 1970
U5.Code Cong. & Admin. News 3601, 3602
1970 U.S.C.C.AN. 3601, 3602.

As the Bergesen court explained:

Inasmuch as it was apparently left to each
stute to define which awards were to be
considered nondomestie ... Congress
spelled out its defimtion of that concept in
section 202. Had Congress desired to ex-
clude arbitral awards involving two foreign
parties rendered within the United States
from enforcement by our courts it could
readily have done so. 1% did not.

T10 F2d at 933. Section 206 states that “[a)
court having jurisdiction under this chapter
may direct that arbitration be held in accor-
dance with the agreement at any place there-
in provided for, whether that place is within
or without the United Statqg; . J\F &5 gaurt

explained in Bergesen, '[|}tp5§gd31$w
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lous ta haold that a distriet court could direct
two aliens to erbitration within the Unitsd
States under the statute, but that it could not
enforce the resulting award under legislation
which, in larpe part, was enacted for just that
purpose.” T10 F.2d at 933.

The United States’ 1990 adeption of the
analogous Inter-American Convention on In-
ternational Commercial Arbitration of 1975
{the “Inter-American Convention”) also sup-
ports the court's conclusion that the reciproe-
ity reservation does mot limit the territorial
application of the nondomestic clause.'® In
adopting the Inter-Amerncan Convention the
United States inciuded the same reciprocity
reservation it required in adepting the New
York Convention: “The United GSiates of
America will apply the Convention, on the
basis of reciprocity, to the recognition and
enforcement of only those award: made in
the territory of another Contracting State.”
132 Cong. Rec § 15767 (daily ed. Oct 8,
1986), reprinted in 8 USC. § 301. To
fy the scope of the United States’ mzmuuii

in adopting the Inter-American Cf eiﬁn
Congress stated in section 304 off theimple-
menting legislaton that "{a) isions
or awards made in the t a foreign

State shall, on the ba,nt uﬁ rInprunt}r. oe
recognized and enfu,l;:id “erfder (the Inter-
American Conventidg] ohly if that State has
ratified or acceded o the Inter-American
Convention."C 2 T5C. 3§ 304 Congress
noted that sachiofl 304 is “intended only to be
a rule of Meciproeity. It is not 3 determina-
tion arbitral decisions and awards made

pited States are excluded from the

1989 WL 197240 (CR. Nov. 20, 1989) (em-
phasis added). Had Congress disagreed with
Bergesen 's earlier interpretation of the same

122. Sex HRRep. Na 501, 10141 Cong.. 2d Sess
5 (1990), repryvited im 1990 U.S.Code Comg. &
Admin, Mews 875, 678 1990 US.CC AN, 675,
5T8, " The Mew York Convention and Inter=
American Conwention are intended to achieve the
same results, and their key provisions adept the
same flandards It is the Commiltee’s expee.
tation ... that courts m the United Staees would
achicve 2 general uniformity of resulis under the
two conventions. |,

123, Ser also HR.Rep. No, 501, 101 Cong., 2d
Sesp. 5 (1990), reprinted in 1990 U5 Code Cang.
& Admin. Mews 673, 8T8 (novng that the Inter=

! @lﬂhﬂiﬁr af the Inter-American Conven-
| \\t n" 135 Cong. Rec. § 16370-03, § 16392
N

S=Ph TEw TIiTes &
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reciprocity reservation to the New York Con-
vention, and intended ts cwelude from the
federal courts' jurisdiction under the Inter-
Amencan Convention all awards rendered in
the United States, it could easily have ex-
pressed such an intention in the implementa-
ton legislation 12

CNMC argues that these auﬂ*untm do
not adequately consider the legsls
ry and scholarly commenty
the adoption of the Convehtis
to CNMC, the

apply the C %o ‘awards rendered in
fareign signat on$ in the interests of
protecting citizens and businesses.

CNMC cifls, Report 51-1181, in which
tha Cmu,h on the Judiciary reported:

fl},&h} eommittee’s view, the provisions of

Convention] will serve the best inter-
wsts of Americans doing business abroad
by encouraging them to submit their com-
mercial disputes to impartial arbitration
for awards which can be enforced in both
U.E. and foreign courts.

H.ER.Rep. No. 91-1181, 91st Cong., 2d Sess.
(1970) 2, reprinted tn 1970 U.5.Code Cong. &
Admin. News 3601, 3602

The court is not persuaded by this argu-
ment. House Report 91-11B1 does not refer
to the nondomestic exclusion, nor does it
preclude an interpretation that awards ren-
dered in the United States may be subject to
the Convention. Although it is true that an
important goal of the Coavention from the
perspective of the United States was to pro-
tect the interests of Americans doing busi-
ness abroad, that poal is not undermined by
the enforceability in United States' courts of
arbitration awards rendered in the United

American Convention applies "the same rule Ial.
lowed wnder the earfier Mew York Corvention.
that [oreipn arbiirathon swards, ar the basis af
reciprocity. will anly be recognized [ram coun-
wries that have alie ratified the Converntion™);
Producias Mercanriley E fndosiriales, 5A. w Fo-
berpe (754, 23 F.3d 41, 44 (24 Cir.1954) [coaclud-
ing that the reservation and 8 US.C. § 304 ol the
impicmenting stotute did not exciude arbieral
awards rendered in the United Siates from the
eourt's jurisdiction wnder the Inler-American

Canvention), United States
Page 35 of 54
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States. The secondary authomty cited by
CWAC AN dans mas parenada the ranst i0 the

face of the authorities discussed above.

2. Does the Comvention apply (o the
gward rendered against CNMC?

[14] CNMC argues that eves if the Con-
vention may apply to arbitration awards ren-
dered in the United States, it does not apply
in this case because the arbitration with TCL

was "domestic,” having taken place in Hous-
ton, using American arbitrators appointed by
the AAA and foliowing the AAA's domestic
arbitral rules.

The leading case interpreting the scope of
the “domestic” clause in Article I(1) of the
Convention is the Second Cirenit's decision in
Bergesem.  Sigval Bergesen, 2 Norwegian
ghipowner, and Jozeph Muller Carporation, 2
Swiss company, entered into three charter
parties for the transportation of chemicals.

Each charter party contained an arbitration,

tlause providing for arbitration in New Yy
In 1972, after disputes had arisen d
course of performing the charters,
demanded arbitration. An arbi
held a hearing applying the

c

rules and rendered a degisiaNin favor of
Bergesen. Bergesen filg etition in the
United States ' i for the South-

ern Distriet of ‘im"'&'nr to confirm the
arbitral award, 40 sth-the court confirmed the
the Convention applied
s rendered in the United

Muller argued that the Conven-
ot eover enforcement of the arbitra-

':1‘&,

\tiah award made in the United States be-
&u: it was 2 “domestic” award within the

meaning of the Convention. The Second Cir-

cuit rejected Muller's argument:
The Convention did not define nondomes-
tic awards. The definition appears to have
been left out deliberately in order to cover
as wide a variety of eligible awards as
possible, while permitting the enforcing
authority to supply its own definition of

123, See A vam den Berg, The New Yark Arbirres-
tion Convenron of JO58, at 11 (1981} G. Aksen,
“American Arbitration Ass'n Arrives in the Age of
Aquarias: United States Implements United Na-
tons Convenuon on the Recogniiion and En.

L

“nondomestic” in conformity with its own

natinnal law.... We adopt the view that
awards “not comuidered as somestic” de-

notes swards which are subject to the Con-
vention not because made abroad, but be-
cause made within the legal framewari of
another country, e.f., pronounced in aceor-
dance with foreign law or imvolring parties
domiciled or howving ther pnnﬂpu.{ pim:r
of business cutside the enfo
tiom . We prd':r this by

bon awards,
Co., 417 U5, 506,520 n. 15, 04 5.Ct. 2449,
2457 n. ¥6\41'L.Ed.2d 270 (1974). Apply-
ing e to this case involving two
fopfigrentities leads to the conciusion that
rd is not domestic.
224 at 932 (emphasis added).

“SCNMC argues that the history of the Con-

“ention makes it apparent that the “non-

ESTE EEr TLTPP + !

domestic” exception is limited to arbitration
awards rendered under forsigm arbitration
law and that Bergesem was wrong when it
expanded the definition of “rondomestic” to
include awards “invelving parties domiciled
or having their principal place of business
outside the enforcing jurisdiction” CNMC
notes that the nations that negotiated the
Convention feil into two primary groups: the
Common Law group and the Civil Law
group. See Paolo Contini, “International
Commercial Arbitration: The United Nations
Caonvention on the Recognition and Enforce-
ment of Foreign Arbitral Awards,™ 8 Am. J,
Comp. L. 283, 202 (19539) ("Contini™). The
first draft of the Convention incorparated a
territorial concept of enforcement and recog-
nition by providing that the Convention only
applied ta awards made in a country other
than that where enforcement was sought.
Id Members of the Civil Law group objected
to the territerial concept because it was not
expansive enough in defining what was con-
sidered a “foreign™ award in their countries.

farcement of Foreign Arditral Awards.” in New
Sirareswes for Petceful Resolurion of Inrermenonal
Huginess Dispures, a1 41-41 (Hardcower ed.

1971). United States
Page 36 of 54
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Fd For example, in France and Germany the

nationality of an arbitral award depended on
the law poverning the arbitration procedure.

' id The Civil Law group proposed that the

Convention should apply to the recognition
and enforcement of arbitration awards “other
than those considersd as domestic in the
country where enforcement was sought.” Jd
at 252-93. TUltimately, both the territorial
cancept and tha nondomestic concept were
included in Ardcle I{1) of the Conventon.
Id at 293. Relving on the law of France and
Cermany as a statement of the Civil Law
position, CNMC argues that the nondomestic
clause was only intended to apply to awards
which, although rendered in the country in
which they are sought to be enforced, were
rendered under foreign arbitral rules. Be-
cause the arbitration between TCL and
CNMC was conducted under the domestic
rules of the AAA CNMC argues that the

award iz "domestie” and that the court l:n:h

jurisdiction.

135, CNMC's Supplemenial Baiel an Juﬁrmkg;_;“
& Issues. at p 1) (Dockey Entry Mo & e ;-

4114}, giting Intermationel Standard Elee
Brmdey Sociedad Annaivra Poreole
Comercial, 745 F.Supp. 172,

1990) {=mphasis nol in nnlnm

i_D:HT
n{ﬂtrzl:

o courts ouside the
d Berpesern [ar any
i adopling Berperen 3
mestic under the Con-

% that the couris inm the
rd alone i their overly broad
ol the Convention. See¢ Tesoro Po-
| ofp, v. Asewerd [South Sumates) Lid,
| 400, 404 n, 5 (W.D.Tex |992); Nor-
rp v TIriad Fim Eproblichemeny, 593

. 918, 534 n 9 [CD.Cal.1584). rev'd in

f @ it on ather proumds, B11 F.2d 1265 (9h Cirl,
cert. denied. 282 US S14, JOB 5.00 261, B8

LEd2d 219 (1997] I=n necither case, however,

did the court need 1o reach the “nondomestie™

issue Lo decide the applicabilivy of the Conwen-

Uor. S&f Agamera, 798 FSupp. st 404 n. §

“Because the Court decides the applicability af

tht Convention on other grounds, il will not

address this issue.') Nomhrop, 593 F.Supp. a

934 n. 9 {noting that based on the "nondomes-

e definitias m ﬂ:ri':.l.:n 11 was pl:ﬂlil.':ﬂ:' that tha

arbiravian was governcd both by the Federal

Arbitration Act and by the Convention).  Neither

opinion expressed an unfavarable view of Berges-

en. Moreover, the Seventh Cirguil in Lander has

cited Berpefem i persusfive authority and fol-

bowed & similar rauonale m concluding thal the

Convention may apply 1o suits in the Unied

purpase have re

s=»3 [ow

FrE=iagE il
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In support of its position CNMC argues
that a suhrsquent decizion interproting Res
gesen states that “the motiomaiily (that is, is

the award foreign and therefore within the
Cenvention, or domestic and therefore out-
gide the Convention) of award should be
determinad by the lew governing the proce-
dure' "B CNMC's quotation of Bridas iz
misleading. The omitted words that preced-
ed the quoted language stated: “France and

u.unn of rlu-ngn:. whmh included arbi-
tral awards invelving foreign parties. [d'
CNMC also dites IE‘I‘EI‘IJ commentaters who
h.we?qdﬁﬂ Berpesen far creating an aver-
Iy ‘Interpretation of “nondomestie.” 12"

nds with an equal amount of per-

secondary authority supporting Ser
b

Seates Lo enforce arsiieal awards made here,

107 F.3d au 481,

127, Set. vg. AJ. van den Berg. "When Is An
arbitrad Award MNondomestic Under the New
Yark CoAveniion of 19587 & Pace LAew. 25, 50
{1985} (eriicizing Berperen '3 concepl of the Ton-
domestic exczpiion as overbroad and Aok sup-
pored in Law, but admiwng thar the decison
"has been recerved faverably by commentatons in
the United States™): M. Sirub, Nz, "Resisting
Enforcement of Foreign Arbiiral Awards Under
Article V{1)e) and Anicle V1 of the New York
Convention: A Proposal [or Effective Guide-
limves,” &8 Tez. L.Rew. 1031, 1040 (1990) {Tollow-
ing. without elaboration, van dén Bergs arge-
ment thay the sondormesis cazeption docs not
apply to the souniry in which the award was
piven o under whase law the dwird wai made):
F. de Ly, "Sympesium: Currert Issues In [niers
national Commercial Achisration: The Place ol
Arbitration in the Conllicy ot Laws of Interna-
tiosnal Commercial Arbatration: An Exercise in
Arbitration Plannming,™ 12 J. Farl L. Bus. 48, T7
{1991) [criticizing Borperert 05 & case inspired by
reasons of United States [aw oaly).

128, Seo. ep. H Smit, "Eason-Weinmann Canter
for Comparative Law Colloguium: The Interna-
tensalization of Law and Legal Practice.” 63 Tul
L.Rev. 6825, 643=44 [1987) (referring 1o Bergesen
as “an cnlightened cxample.” “applauded by
mesl.” which “properiy recognizes the ased to
provide the broadest pnmhlz recognition to arbi-
tral samrds”); Note, "Enforcement gé?nrﬂgn
Arbitral Awardg—=The Ul'tll.ud.

Page 37 of 54

e ER I = =

=kl Cwm




A B L

Tal L

=1

-

BE ammstireer -

ﬁ}.
]
2

SEESTSEETL

ARBITRATION BETWEEN TRANS CHEM. LTD. AND CHINA NAT.

Y

297

Clvg az 970 F.3upp. 166 (S.0.Te 19971

CNMC's recitation of the history of the
Convention is also somewhat misieading. Al-
though it is true that the civil law of France
and Germany defined foreign arbitrations in
terms of the arbitral rules employed, in nego-
tiating the Convention's final language the
Civil Law group urged that a number of
factors should be considered when determin-
ing the nationality of the sward, including,
among others, "[tlhe nationality of parties,
the object of the dispute, and the rules of
arbitral procedure.”" Contini, at 292 There
was no gingle, uniform definition of “domes-
tie™ suggested by the Civil Law group, nor
did the final version of Articie I(1)} include
such 2 definition. Rather it is clear from the
language of Article I(1) and the ratification
history that the definition of “domestic" was
intentionally left ambiguous '™

Bergesen supplied a definition of nom-
domestic awards that encourages the recog-
nition and enforcement of international arbi-
tral awards. See T10 F.2d at 9324
court adopts the Bergesen definition of

on the Recognition and Enfarcemen

Arbitral Awards,” 14 Ga. J fwiV & 217,
230=11 (1984} (applauding the EDurL 5
broad imesrprewstion ol the n's SCope
fer increasing the enfore n arbitral

awards, choouraging arbil
to litigation. ¢nablin
gments considered
tries, and providing an
n, CAf Kward Made in
Fareizn A.rhu.nl. Award,™ 39
“Arbivration,” 15
: o 114 tﬁl!l-l-] (samel Phillips
iipn of Foreign Asbitral Awards: The
ircuil Prowides a Hospicable Forum,”
st J arl L 8% (19484) (same)

. Ser Samuel Fiar, "The Umiasd Naons Con-
venbion of Foreign Arbitral Awards,” 33 5. Cal
L.Rev. 14, 183 (1959) {"A pateni, if largely deliber.
ate, ambiguivy 5 lell by the absence of any defini-
tion of ‘nondomestic’ swards” “The inten-
tion bekind this omussion is 1o extend as [ar as
possble ike variery of cligible awards while at
the same time allowing ihe enfarcing authority 1o
supply the definition in condormity with its own
.}

¥

130. "To hold thar subject malter junsdiction is
lacking where the parues involved are all foroign
entitics would cemainly underming the goal of
encouraging the recognition and enforcement of
arbilration agreements in inicrnational con-
tracty.”  Simifoms Carp. v. Parakopi Compania
Maritime, SA.. 477 F5upp. 737, 741 (5.D.N.Y.
19790, aff'd mem., 820 F.24 286 (2d Cir.1980)

SIIC COn TITEe & INCuCLS B

domestic” as encompassing actions to con-
firm arbitration awards rendered in the
United States between two foreign parties.
Because the court concludes that the Con-
vention applies to TCL's motion to confirm
its arbitration award, CNMC's motion to dis-
miss will be denied.’*
[Il. Service of Process on CNMC

CNMC next argues that the should
dismiss this action pursuan Civ.P.
12(b}5) for insuificient
TCL served its Petition

tration Award an CNM CHMC's offices

in Beijing, Chin& b registered United
States mail, seeipt requested and by
facsimile t jon.™ TCL then mailed
its Amend jon to Confirm to CNMC's
Eon E. Campbell. by certified
m pt requested.'® CNMC ar-

the service of process by mail of

ﬁuﬁ.ﬁml Petiticn to Confirm was insuffi-

ent under FedR.CivP. 4(j).'"¥ under 28
US.C. § 1608(b) " (the FSIA's provision for

131. Becouse ithe couri concludes ihal subject
maer jurisdiction & approgriste under the
FSIA, the court need mol address TCL's argu-
ments [or jurisdiction under federal bankruptcy
lanw,

132, Summons s & Ciwil Case and Rewm of
Service, Exhibie C o CNMC s Maten 18 Dirmiss
TCL's Amended Petition 1o Confirm Arbitrotion
Avard, Dockel Entry No. 12

133, TCL's Amcnded Petition a1 p, 1.

i34, “Scrvice upon & formign staie or & polilizal
subdivizion, AgENCY. O inﬂ:n.l.ml:'qL;.hl‘:} thereal
shall be effected pursuant o0 28 US.C § 1808
Fed BLCIv.F. 4ij)

135 Section 1608(b) provides: “Service in the
coum of the United Seaies and of the Slaies shall
be made upon an agency or instrumentslity of 2
foreign slaie:

(1} by delivery of & copy of the summeons and
camplaint in accendance with any special ar-
rangement for scrvice between the plaintill and
the apency or instrumentality; or

(2} if mo special arrangement existi, by deliv-
ery of 3 copy of the summons and complaint
either 10 an officer, & managing or general agent,
of le any other agent avthorized by appointment
or by law 1o receive tervice ol process in the
Unired States; or in secordance wilh an applics-
ble inernational conventod JMitavStatedidi-
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' service of process on an agency or instru-
| mentality of a foreign state), and under 9
USC. § 9 (the FAA's provision for service
of process). TCL responds that service was
sufficient under 28 U.S.C. § 1608(b)X1) and
that service purscant to 8 USC. § 9 was
unnecessary. The court agrees with TCL
that service of process was sufficient.

[15] Rule 12(b)(5) authorizes the court to
dismiss a civil action when serace of process
is inadequate. See Ross v Runyom, 156
F.RD. 150, 153-54 (S5.D.Tex.1994); Dovis-
Wilsem v Hilton Hotels Corp, 106 F.R.D.
505, 510 (E.D.La.1985). The burden of proaf
to establish proper service is on the party on
whose behalf service 15 made. Winters v
Teledyne Movible Offshore, Inc, 776 F.2d
1304, 1305 (5th Cir.1985); Femilia De Boom
v Arosa Mercanhil S.A, 629 F.2d 1134, 1139
{5th Cir1960), cert demied 451 U.S. 1008,
101 5.Ct, 2345, 68 L.Ed.2d 861 (1981); 6A C.

— @

- —
R e
P

S el e 2kl
L T
i

e

e i

§ 1353, at 283 (1990).

fails to comply with the service of
requirements of the F3SIA, C.
§ 1608(b)(2), which :p:nﬁe:r‘_ on
an agency or wnstrumentality ol*a foreign

state must be made “ig_‘ke with an
applicable internatio ik_:ﬂn ation on service

of judicial doeum NMC argues that
service by repi ;ﬁdm is proper pursuant
ta § 150B(H service cannot be first
ishe an applicable interna-
ntion as required by § 1608(b)Z)
complaint i3 translated into the
language of the foreign state (China)
quired by & 1608(b)(3). Here, TCL
no attempt to effect service under an
pplicable international convention, made no
showing to thiz eourt of a fadure of those
| procedures before resorting to service by

S i e e ot i o 1 e

L e — L, B

e ——

[ e

{3) i service cannot be made wnder pars.

: graghs (I} ar (2], and il reasonably calculated to
; pive actual notice, by delivery of & copy of the
summans and complaint. together with 3 transla-

tion of each into the olficial languape of the

foreign state—
I.' b L] - - [ W W
v (B} by any form of mail requiring a signed
. receipt. o be addressed and dispatched by the
3 elerk of the court to the agency or instrumen.
fu ': lily 10 be served. ar
;- -
e

" prpas Seeemy

eESIaERTL
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CNMC first argues that service uﬁ mpy 202
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registered mail, and did not serve a tranalat-
ed copy of the petition to confirm. Conse-
quently, CNMC argues that service of the
original petition was insufficient under the
FalA

[16] The court eoncludes that CNMC haa
been properly served pursuant to

§ 1608(b)(1) of the FSIA, which allows for
any ar-

sErVice 10 m:nrdm 'lnt]'.

CNMC. The contracts b
CNMC contain such a “
for service” in Article
mandatery hindi

201 All di ing from the execu-
nun{.éf"q n connection with the
C shall be first settled
friendly consultations be-
n both parties In case mo
“dgreement can be reached, the dis-
pute shall be submitted for arbitra-
tton.
The place of arbitration is Houstan,
Texas, US.A, and the arbilration
shall be conducted in accordance
with the arbitration procedures of
the American [Alrbitration [A]zzo-
ciation Houston Texas, US.A
The arbitration award shall be bind-
ing on both parties.
The AAA arbitration procedures incorporat-
ed inte the contracts provide in relevant part:
1. Agreement of Parties
The parties shall be deemed to have
made these rules a part of their arbitra-
tion agreement whenever thay have pro-
vided for arbitration by the American
Arbitration Association.. ..

203

2. Serving of Notice

{C) as cirected by order of the court consis-
tent with the low ol the place where service 13
1o be made.”

28 US.C§ 1608

138, Excerpis of 1987 contract (emphasis sdded],
Eahibit A o TCL's Pettien i Canlimn Arbiirs-
pan Award: Exhibit A ta TCL's Amended Petl-
tion Lo Confirmn Arbitration Award: [958 con
tract, Exhibit B 1w TCL's Petitian to Confirm
Ariiration Award: Exhubit B YnitedStates:

thon ¥ Combrm, Page 39 of 54
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Cleena #74 F.Supp I6é (5.D.Tew 1997)

Each party shall be deemed Lo have
consented that any papers, notices, or
process necessary or proper for the
initistion or continuation of an arbitsa-
tion under these rules; for any comrt
action in connection therewith; or for
the entry of judgment on any award
made under these rules may be served
on a party by mail addressed to the
party or its representative at the last
known addrezs or by personal service,
in or outside Lhe state where the arhi-
tration is to be held, provided that
reasonable opportunity to be heard
with regard thereto has been granted

Lo the party.

The AAA and the parties may aiso use
facsimile transmission, telex, telegram, or
other written forms of electronic communi-
cation to give the notices required by these
rules.’”

The precedures for “serving of naﬂuf‘r‘ﬁﬁ -

der the AAA Commereial Arhitratiop-Riles;
adopted as a result of the arb: I:qu_;.ll_#'rﬂ'-
ment between TCL and CNMC ‘eanstitute a
“special arrangement for ;i“r.ﬁ'n:tur the
FSIA, thereby authorizing™ e by madl to
CNMC. Ser Morlowe 5 \dspenline Noval
Comm'n, 604 F.Supg. "1&1 70708 (D.D.C.
1985) (serving of rigticg provisicn in contract
constituted " ngement for sernce”
pursuant e FSIA, 28 USC. § 1608);
Saunders \@#t Estate Corp v Comsulate
\Ffo ece, 1995 WL 598064, at *2
5. ) (samel. Furthermors, it is
‘that CNMC has mot been demied a
snable opportunity to be heard with re.
to TCL's mowon to confirm. Because
TCL properly served CNMC in accordance
with a2 specisl arrangement for service as
provided in § 1608(b)(l), service in accor-
dance with § 1608(bX2) or (3) was unneces-
Sary.

137. aas Commercial Arbisratien Rules (empha-

sig added), Exhihit € 10 TCL's Amended Peilion
1o Confirm.

138, Ser Matter of Arbicration Berween [arerCar.
bom Sermude, Lid. ond Caltex Trading & Trans-
porr Comp,, 146 FRD. &4, 67, 67 n 3 (5.0.8Y.
1993) (Section 12 of Title 9. which prowides for
service of o motion W vacate, modily, or correct

528 LS ILTFF « IMENOMUC

CNMC next argues that service was inade-
quate under the FAA In ordinery cireum-
stances 9 U.S.C. § 9 governs the service of
petitiona to confirm arbitral awards. Section
9 states in relevant part:

If the adverse party iz a resident of the

district within which the award was made

. service shall be made upon the adverse
pmrﬂr}usmumyn prﬁm'htdbyll.w
for service of notice of motion/
in the same court. If the-ad
shall be a nonresident, et

. notice of

the application sh.iﬂ % pd by the mar-
shal of any within which the ad-
VErse party find in like manner
23 other pm @ court.
The statu ot provide for service aof
the resp t 3t any location that does not

lie withi udicial distriet of the United

: ‘&rﬁ'ﬂ:h]:.r, therefore, the mailing of

on o CNMC's office outside of the

:;Med States was nol appropriate serviee
-under section 9.

[17] However, the law is clear that 28
USC. § 1608(b) provides the exclusive
mesns by which service of process may be
elfected on an agency or instrumentality of a
foreign state. See Sergnmur v Soudi Ara-
hion Airlines 934 FSupp. 48, 51-52
(E.D.N.Y 1996) (citing cases); 4A C. Wright
& A Miller, Fed Prac & Proc § 1111, at
219 (“Section 1608 provides the exclusive
procedure for service of process on a foreign
state or its political subdivisions, agencies, or
instrumentalities.”) (citing legislative histo-
¥,

Alternatively, the court coneludes that re-
guiring TCL to satisfy section 9 would re-
quire it to do the impossible. CNMC is not
located in any judicial distriet in the United
States, and United States marshals do not
serve process outside of the United States.
In these circumstances section 9 cannot be
taken as the proper standard for service of
process,"™® and “[rlecourse must be had to

an arbliiral award on 3 monresidens by United
Slates rmorshal, 5 "an anschronism mol only
because i cannot acceunt for the inlermatonali-
ration of arbitration law subscguent 10 it enact
ment, but alss because i3 connot account for the
subsequent sbandonmert of United States mar-
shald ag routine process servers,”'|
United States

Page 40 of 54
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the Federal Rules of Civil Procedure,” Mat-
ter of Arbitration Hetweenw SnierCurion Ber-

muda, Lid and Calter Trading & Transport
Corp, 146 F.RD. at €7.'"" The court con-
clodes that the proper fallback provision for
service of process is Fed R.Civ.P. 4(j), which
provides for service on an agency or instru-
mentality of a foreign state. This conclusion
brings the court full-cirele to its earlier hold-
ing that service was sufficient under the
FSIA. Accordingly, CNMC's motion to dis-
miss for insufficiency of service of process
will be denied.

IV. Adequacy of TCL's Claims

(18] CNMC argues that the court should
diemiss TCL's claims under the FAA the
New York Coovention, and the TCAA for
failure to state 2 claim upon which relief may
be granted under Fed R.Civ.P. 12(b¥6]. The
focus of CNMC's 12(b)(8) motion is on TCL's
claim under the FAA CNMC argues that the
FAA is [imited by its terms to controversies
“involving commerce” and that the contractg
at issue did not involve commerce as o
plated by the Act. CNMC offers a
evidence ' showing that the transs¢@on.in-
volves two foreign corporationg] and
CNMC, for the sale of equ Jand ser-
vices in Pakistan; " that the 1988 contract

139, See also Reed & Mariin, Ihe. v. Wesri
Else. Corp., 439 Fvy‘?\gg 277 {24 Cir.1971)
140. In desidin Lher there 2 & Lransacton
invalving :m&m court may look w the
conirscis. . and otber didcovery mater-
als, Ser ReAmaNPuinr Corp. v, Flood & Conkiin
M. c&\% U5 395 401 n 6, 87 S5.Cu 1801,
\Enb (8 LEd2d 1270 [1967) (celying on
s 1o determine whether there o a rans.
n invelving inlersiate commerce under the
T Mars ﬂp:rﬂm‘ Lid. Perimership v. Laww-
& farruirore Geg, 757 F.24 138, 143 (& Cir.

vif

QIHE} (same)ll Sepder v Seuth, 76 F.ld 409,

41T {Mh Gir) (aMdavis and comract), cert, de-
miga. 469 LS. 1037, 105 5.Ci. 513, 81 L. Ed.2d
403 (1984); Jdeal Unilimited Serv, Corp. v, Swifi=
Eckrich, fnc.. 727 FSupp. 73, 76 (D P.R.1549)
{copiract. =Midavits. and the parties’ busingss
operations). Thus, the court may look o the
contracts, a2Midavits. and deposition 1estimony
provided by the paries o dewsrmine whether
there was a transaction imvelving (oreign com-
meree. 1o the extent that this may convert
CNMCs 12(bXBE) motion to a mation under Rule
56 the court docy 30, Becausc each side has
olffered muierials beyond the face of the plead.
ings, inchuding the transeript of the eniirc arbi-
travon hearing, which describes the relationship
of the parties in great detail, neliher side can be

SLPE ESh Toltohp o [WEMOMHP § UG TNENZ
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was signed in Karachi, Pakistan; ' and that
the transaction was financed by Pakistard
banks." CNMC argues that simply provid-
ing for arbitration of disputes in the United
States does not create the necessary nexus to
commerce, and that this transaction does not
substantially affect commerce within the
meaning of the FAA or the constitutional

standards of ['nited States v Lope U.s.
M9, 557-89, 115 S.Ct 1624, 1131
LEd2d 626 (1995) TCL s that
Congress's power to ign com-

merce (s broader than its power to regulate
interstate commerce, that'‘Congress intended
for the FAA to redth Yo the full extent of
Congress’ broad\ fergigm commerce power,
and that the £Oqtacks with foreign commerce
and the jnstrumentalities of foreign com-
mervce ifi_this case satisfy this broad stan-
dard.\

‘ &é,iﬂ] For the FAA to apply the court
\gust find that the contract comtaining the

'%_drbitration provision “evidenc{es] a transac-

tion involving commerce” '™ 9 USC § 2.
As other courts have explained, this iz not a
rigorous inquiry; the contract need only be
“related to" commerce to fall within the
FAM 16

harmed l:r_v such a conversion. The court Previs
ously eonverted TCL's Maisen 1o Conlirm and
CHMC's Mation 10 Vacare inte erats-molions far
surmmary judgment

141. Zhang Affidavit at 1 14, Exhibit A 1o CNMC's
Mouoen o Dismiss TCL's Amended Pelition 10

Confirm Arbitration Award. Dockst Entry No
| .8

142, Zhang AMidavital ¥ 18,
143. Zhang Alliddevitat ¥ 14

144, The FAA defines “"commerce” 23 “commerce
amgong the sevcral States or with foreign nations.
or in any Territory of the United Siates or in the
District of Columbla, or between any such Term-
lory and another, or between any such Termitory
and ary State or foreign nation. or betwesn the
District of Columbia and any S.we or Territory
or [oreipn natlon.. ." JUSC.§ 1.

145. De! E Wabdh Conttr. v. Richardsan Hasp.
Aushariry, 821 F.2d J45, 147-48 (Sth Cir. 1987

(rejecuing the “substanual™ con et i S

of “reiating " 1es in order o £

strong lederal policy favoring lﬁ 1,0f:04
0.
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[21] TCL offers uncontroverted affdavit
wiid depoasiton weluneny demonatsating that

this transaction “related to" or “affected"
foreign commerce within the meaning of the
FAA. The wnitial transaction was negotiated
at great length in Houston, Texas.!** CWMC
engaged 2 Texas corporation, NNE.M. Inc.,
as its agent in Texas in comnection with the
TCL negotlations.™ N.EM. provided
CNMC with advice on how to negotiate with
Drs. Khan and Halipoto.™ In return,
CNMC agreed to pay N.E.M. a commission
for its work."* CNMC telexed various docu-
ments to TCL in the United States during
the negotiations and sent = delegation from

cord, Crowford w Wem Jersey Health Sy, 547
FSupp. 1232, 1140 (D.N.].1794) [ The coniraci
‘need have only the slightest nexus with inter-
ttale commerce. ) [quatimg Masu, fne. v Sers
acea, 358 So.2d 13Te (M= 19920), Arce v. Codton
Club of Greemnile. fme., 283 'FEupF. 117, 11%
(. D Mz 1998) [VSectan 3’8 reguirements Iﬂ!
met whgre cupiracnel activity l'iml.nasn or al-

China to the United States to participate
dimaetly in the mepotiations.’*¥ CNMC re-
quested that TCL execute the initial “accep-
tance” of the project in the United States,
and the 1987 contract was executed here.
(The 1988 contract was executed in Karachi,
Pakistan.}) ¥ TCL was owned by Ul a
United States mmunmn. Drs. Khan and
H:I.Ilpul:u reside in Texas, lnd the pn-tiu

CNMC “routinely and repeatedly” communi-
cated through inte @ channels with
TCL's representati fi-the United States

during the of the contract'®
867 F.2d Cir.1992). cert. denied, 504
us 1 SCr 1048 122 LEd2d 357
(1593 _

vil of Dr. Surdar Khan, ai p. 2. Exhiba
ocket Enury No. 17; Tramscript af arkitra-
\ anng at vel. [T, pp. 4248,

[ects commerce. sven un::nr_:hj- 'k K\‘T Excerpes [rorm Deposition of LA LL at =8 30,

Labz Corp. v Michalas, 947 F Supp. HJ
(DN 1 1998] (The FAd “applies @

provisions in any conleact thag ia -.ri m_z way
connecicd 10 interaaie commerce. i w
EFC Corp, 258 F.Supg

(D NI 199 Tilollewing &

Heairk NMerwork, 1997 WL ll. *I (E.D.La.
April 7, |997) [Scction 2 :

the FAA 1o all conlractiis ivity which Facih
iaes or all=cis co ; even ngentially, L.
The sup-nzﬂ'u: hug rECEnLy Rl that the

LEDREACLIGR imealving sam-
13 Lo be broadly construed w
ol the FAA w the [ull exient al
er o regulae wnder the Com-

Allied-Bruce Terminwe Compa-
. w. Dobgen, 513 US, 285, 272-T4, 115
: )4, B19=i 130 L Ed 3d 75X (1995) See

2 Ailanite Awiutign, foe w, EOM Growg, e,
FAd 1276, [280 (Sth Cir,1994); Sayder v,
Swuirhy, 736 F.24 408, 414 (Tih Cir 1584} Pro-
graph fat’l Inc. v, Barhydy, 928 F Supp. 983, 988
(M.D.Cal.1996]); Jdew! Unlimuted Seracet Comp. v
Swifr-Eckrich, {ac.. 727 F.Supp. 75, 76 (DR
1989).

Although the cases clied by the court interprel
the FAA ip cases invoiving incersiale commerce,
the same slandards should apply 1o o foreign
commerce znalygis, Congress’ power Lo regulaie
foreign comemerce s broader than ils suthonty to
regulate fnlerstaie commerce. Sex Japan Line,
Lad, v, Cowrty of Lok Angeles. 441 U5, 434, 445-
AT, 44725 &dd n. |3, 59 S.Co. 1813, 1820, (821,
1821 m 13, 40 L.Ed2d 336 (1979 Brolan w
Cinited Starer, 2386 US. 2146, 221-22, 15 S5.Cu
285, 187, 59 LEd. 544 (1915); Chemical Wasie
Mg, fne. v Templer, 770 F.5upp. 11432, 1152,
P52 o 30 (M.D.La.1991) lciting cases). affd

ST OOt T e

Exhibit §2 10 Dockel Entry Na, 1T, Allhough the
parties hawe not discussed this point in their
bricfing. it appears that NEM., Inc., was a sub-
sidiary of, linison for, or otherwise related Lo
CHMC. & 1995 CNMC advertising brochuore lists
M.EM. Inc., as a subsidiary w 3 corparaie char
shonwing the structure of CHNMC. (China National
Machinery Impurt and Expory 1993 ai CNMC
Batch Numbered puges 0036 14-15 & 003650-51,
Exhibit €-2 w Val Il 1w Clarke Depasilion,
Doches. Entry No. 88) Moreover. duning the arbi-
tration hearing NE.M. way described a3 CNMC's
Misizan office™ in the Uniwd Swmics, [Tronacnpa
of arbitration hearing &t vol, [l pp. 2025, 51)

148, Li Deposition, atp &l

149, Li Deposition, ot p 32 Aunscnment 351 o ki
Duposilion.

150. Transcript of arbilration heanng s vel. 116
pp. 43=46, Cf Arbantic Avienient. 11 F.3d a1 1230
{caniract involves interitate commerce under the
FiAA where, among other things, the contraci
wids negodisied in inleryie commends)

150, Khan AMlidaviimp. 2

152. Khan Allidavic st 2; Anicle 8.3 10 1987 and
1988 coptracts. Cf Sevaer. 716 F2d at 48
[centract involved ipLerstale cammerce unter the
FAA where real estate was in Texas and partners
lived in. and the parmership was managed from.
[ilimas].

133, Khan Affidaviz at 2. CFf Alesa, 797 F.2d of
143 {contract invaived inlfitedoStatesg wn-

der the FAA where %@“4’2‘&%4‘“"‘

b i T i AT CRTE  mmome sy
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Finally, TCL purchased some of the neces-
sary chemicals for the project from a Undited
States corporation, as well as from the for-

eign subsidiary of & United States corpora-
tion."™ Based on these facts the court con-
cludes that the transaction evinced a contract
involving commerce within the meaning of
the FAA 1

CNMC's motion to dismiss the claims un-
der the New York Convention and the TGAA
merely adopts the arguments previously re-
jected by the court in part II of this Memo-
randum and Order. Accordingly, the motion
to dismiss will be denied as to each of TCL's
claims.

Y. Confirmation of the
Arbitration Awaerd

TCL seeks confirmation of the arbitration
award under the FAA the TGAA and the
New York Convention. CNMC seeks to va-
cate the award under the FAA and the

TGAA and to aveid recognition and enforcC
ment of the award under Article V nfﬂm'v

New York Coovention'®  Spedlfic

CNMC argues that TCL procured(the,

by fraud or undoe means undarWEEFAA 9
lines from Texas w Louisia ;.'iit in opera-
tions under the comracl, froeived all communi-
culions relaicd w the n:& and all paymenis
urder the contracy § and conducted mon-

Ey=raising activi I Mutesl Reimsumnce
Hureaw v L iy Muiwal Nex. Co, TSO
F.Supp. 43 (D Kan, | 990). mv'd oo cnhae
growmds, 231 {13xh Cir.1992) [contract
ifivelved tale commeree under the FAA

g other factors, business relsting 1
tion was condacted by imernawe el
ard iniermawe mailk Arce v Codien Clhal
reerrville. 883 F.Supp. at 120 (plawmtills “reg-
arly used instruments of inlcrsiate commerce,
.0 the Uniwed States muil and public telephone
lines ™.

154. Kran Afhdavii st . 1. €F Thowmas O Connar
& Co. w. funrrence Co. of M. Am., 897 F.Supp.
563, 564 [D.Mass.1984) (apreement cvidenced a
ransaciian  invalving  inlersiale ComMmEnce
where, among other things, the mawerials pur-
chased for the comtract were ordered and
shipped [rom ouiside of the s in which work
was 10 be performed)

155. The court's conclusion & noL undermined by
the two older disirict court cases cited by CNME
in support of i pasition, Ses The Volsnio, 32
F.2d 157 (ED.NY.1929); Simva, fac w Merrill,
Lynch, Pierce, Fenngr & Semch, 253 F.5upp. 159

S92 Con TLTee &
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USC. § 10(a)1), and the TGAA Tex.Rev
Civ, Stat. Ann. et 237, § All) (redesignated
as Tex Prac. & Rem Code § 171.014): and
that the arbitrators engaged in conduet that
substantially prejudiced CWMC's right to a
fundamentally fair hearing under FAA
§ 10(a)3), TGAA art. 237, § Ald), and Art-
cle V, §§ 1(b) & 2(b) of the Convention.

A. Confirmation under }@.\
TGAA
[22] Although hur.h
TGAA, they do
TGAA applies |
premacy mltpkuf ) T..’mmi States Consti-
tution mpts all otherwise appli-

cable ﬂ:iq; laws, including the TGAA. US.
ot VI el 2; Atlantic Awmation, I'nc.

c
. #Group, Inc, 11 F3d 1276, 1279 (5th
SEinl ]'. The FAA applies to "a contract

Ing & transaction involving com-
" BUSC. § 2. Because the court has
-':l:ml:h-tﬂl!d that the transaction between TCL
and CNMC involved commerce as defined by
the FAA, federal arbitration law poverns the

IS DMNY.I9EL In The Velsimg the court held
thay a shipmeny of sugar between foreign coun-
iried dhd ned constilule Ccommerce amoeng ke
several sates or with formge nations within the
meaning of 9 US.C. § |. An appesl 10 the Sex-
aond Circwit resulted in a denial of 2 wril of
prohibilion and lcft the guesiion open. The
Court ol Appcals said thai the corresiness of the
district court's constructian of Lthe FAL did not
have 1o be decided becausc the comirnct of the
pasties contained in the charte party antedaicd
e elleetive date of the Aot and, thus, the A did
nad apply 1o st.  The commoroe [ewe was specili-
calty hebd o be mogt, Er Parg De Simone J&
F.2d 773, 773 (2d Cir.1929)  Sinva is also distin-
.‘lii.'ih:bl!. There, the Em]j pornaciion wiith fas.
el commerce was the [azl thai the paity whoe
enkored indo the contracis on the plaingills behall
was a United Staies corporation that had no
other connection 1o the contract. 233 F.5upp. 21
383, In unis case the contacts with forelpn com-
merce and the msmumenuliues of foregn com-
merce are (ar greater.  Furtbermare, The Woigi-
mig and Sirva appear 1o reprTIENt & Marrow
eancepron of Lthe commerte clause that iy incon.
sistent wih the mare recent cased relicd on by
the court

156, Ay the Jarmaary 26, 1996, hedaring the court
comveried the motons mo crostomobons for

SUmmary judgmens Trlﬂsmﬁlftéa JST‘H'!@E“
1998, hearing ai p. 35, Page 43 of 54
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Cote aa ¥78 F.Supp. 26k (5.0.Tew 1997

eoert’s review., See Atlanfic Aviabtion, 11
r'od at 1250,

[23-25] The standard of review of an ar-
bitration award under the FAA is one of
deference. Culf Coast Indus. Workers Un-
won v Exzon Co, 991 F.2d 244, 248 (5th
Cir.), cerl demied 510 US 965, 114 S.CL
4, 126 L.Ed.2d 375 (1993); Paaricnos v
Standard Marine, Lid, 790 F Supp. 134, 135
(E.D.Tex.1992), affd 12 F.3d 461 (5th Cir),
cert denied 511 US. 1142 114 S.CL 2164,
128 L.Ed.2d 887 (194). The FAA mandates
a summary procedure modeled after federal
motion practice to resclve petitions to cop-
firm arbitration awards. See 8 USC. § 9.
Judicial review of arbitrators’ decisions is
“extraordinarily narrow”™ under the FAA; it
i limited to the statutory exceptions enumer-
ated in the FAA Gulf Coast Indus. Workers
Union v. Exzon Co. 70 F.3d B47, B30 (
Cir1995); Forsythe M'mi'l S A v Gibbs
Co. of Texas, 915 F.2d 1017, 1020 (5
1990). In reviewing an arbitration
eourt asks whether the arbitratio

=

ings were “fundamentally Culf
Coast, 70 F3d at 850, judieial
review reflects the avoid under-
mining the twin g‘ndl'l . ton. namely,

157, Meither pamy --Q. prejudiced by this
decisign, The «RQWA's vacslyr provision on

which CNM ies, Tex Rev.Civ, Sl Ann. art
237, s "w Iby similar w secuion 10 of the
Fedweral i an Aei.” Teeas, fme w Borlingpron

|'-"I-I'Tr : Co., F12 5W.0d 311, 3% (Tex
e 1995), madified an oiher prounds
panded, — 5. W 1d — 997 WL 338314

d
olwne 20, 1997). CNMC teehx wvacalur lor
d or sndus meamy pursuant o amscle 13T

N

AL}, whick i3 1|Huq||.\' slentical 8 section
EQ{aM 1) of vhe FAA Under boih salules 6 eourt
may watals an arditration sward where “the
award was procured by corruption, fraud, or
[other] undwe means.” Tex Rev.Civ, Sl Ann.
art. 237, § AL}, 9 US.C & ID[a)I) CNMmC
also seehs wicalur wnder pricle 237, § A4),
which pravides for vacatur when the arbitrators
“refused 10 porpone the hearing on pood cause
shown, or refused 1o hear material evidencel] or
otherwise concucied the hearings contrary to the
provisions of arucle 2248 30 a3 o prejudice sub-
saanvially the mghe of a party.” Armiele 118
requires the arhitraisrs Lo 5ol & bme and place
for the haaring and netify the parvies of the time
and place. Tex.Rev.Civ, Sl Ann, ar, 228, § A,
The arbitrators are given the authority w0 post-
pore the hearing aL the reguest of a pariy and for
§ood cuuse. Jd, The paries are 2lso entitled to a
kearing. to presen: evidence mawerial to the con-
iroversy, and 10 cross-cxamine wilnusses ol the

£5Z8 £E

TLTED & [wEmiesr 7 |WOINETid

settling disputes efficiently and avoiding long
and expensive Lligation.” Foltwuys Music
Publizhers, fne. v Weizs, 989 F 2d 108, 111-
12 (2d Cir.1993). Thus, “whatever indigna-
tion a reviewing court may experience in
examining the record, it must resist the
temptation to condemn imperfect proceed-
ings without a sound statutory basis for do-

l.r.hltu:rnultnfTELs
of the "ChemCon re-
n June 21, 1985, TCL procured the
' award by fraud or wundue
8 CNMC argues that TCL failed to

use gue diligence ard good faith in producing
the ChemCon report and that the late pro-
duction of the report prevented CNMC's
counsel from fully cross-examining TCL's
witnesses and hindered CNMC's witneszes
from preparing for their testimony at the
arpitration hearing. After carefully consid-

beanmg. Jd Section 10[(2)3) of the FAA pro-
wides [or vacatur where the acbhraioes “weore
guiliy of misconduct in relusing Lo posipone the
kesring. upon sullicient cause shown, or in refus-
img to hear endencr periinent and maeral ©
the controversy; or of any oiher misbchavior by
which the rights of ary party may have been
prejudiced.” These twa provisions are wirtially
identical, and the fmal clavse of aricle 237
§ Afd) may actuslly be rarrower than the hinal
clause al § 10{2)(3).

Furithermore, the parties have lailed to cite the
court 1 any suthority interpreting article 237 of
the TGAA. In it motion 1o vacate CNMC reliea
solely on cases interpreting section 10(a) of the
FAA. TCL docy mot ohicct 1o CNME's wse of
federal law and also relies exclusively on cases
inlerproting the FAA,

158, In i3 Motion to Vacale CNMC alleges that
TCL's actions amounted o “outright fraud.”
ICHMC s Moion o Vacate at p. 13} AL & January
24 1998, hearing CNMC's counsel infarmed the
court that thix allegation was directed solely ta
TCL's alleged “undus mezena within the mean-
ing of the simwie, (Transcript of lanuary 26
1996, hearing 2L p. 71 To avoid any confusion
about the extent af CNMC's allegations or of the
eourt's holding the uUnmadﬁahsm the

fraud and undue mearPagg4drof 54
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ering the ewvidence and the parties’ argu-
ments the court concludes that CNMC has
falled to show the award was procured
through fraud or undue means.

[26-28] Under the FAA a party whao al-
leges that an arbitration award was procured
through fravd or undue means must demon-
strate that the improper behavior was (1) not
diseoverable by due diligence before or dur-
ing the arhbitration hearing, (2) materially
related to an issue in the arbitration, and (3)
established by clear and convincing evidence.
Ep. Gingiss Intl Imc v. Bormet 58 F3d
328, 333 (Tth Cir.1995); AG Eduwards £
Soms, Jne w McCollough, 967 F.2d 1401,
1404 (9th Cir.1992), cert denied 506 U.S
1050, 113 S.Ct. 970, 122 L Ed.2d 126 (1993}

See alss American Proaral Workers Uniom
U'nited States Postal Serv, 52 F.3d 388, 362
{D.C.Cir.1985) (In the labor arbitration con-
text “undue means must be limited to an
action by a party that is equivalent in gravity
to eorruption or fraud, such as a physical
threat to an arbitrator or other improper
influence.”)." Section 10(a)(1} also requires
a nexus between the alleged or undue
means and the basis for the ! deci-
sion. Foraythe, 916 Fidg':} AG Ed-
wards, 967 F.2d at ldﬂﬂf

[29] The Chem mpnrt was completed
in October of : mical Consultants
Pakistan, Lirtited) for the Industrial Devel-
npmm?(u akistan (“the IDBP"). The

Deca Foods Co v United Steel Workers of report was ot created for TCL. The report

Am., 911 F.Supp. 1116, 1124 (N.D [nd.1995);
Shearson Hayden Stome, Ime v Liang, 483

F.Supp. 104, 108 (N.D.IN1980), affd E:Ea &

F24 310 (Tcth Cir.1881). Although *
and "undue means” are not defined in
10(a) of the FAA, courts interpret the te
together. See Sheorsom Hoyden SE:m
FSupp. at 108. Fraud requu'qﬁ ng of
bad faith during the umm;mnm1 nge,

such as bribery, undise "of an arbi-
trator. or willfully dﬂuq r withhaolding
evidence, fudn:am;ﬁb te., Lid v Cot-

ton Co. Intl I%m 9% F.Supp. 721, 728
(WD Tenr.1996); \ Dean Focds 1 Umited
Steel Workeds, 811 F Supp. at 1124, Similar-

g Mmgané connotes behavior that is
aral\{ ot illegal” or otherwise in bad
faithe V.6, Edwards, 967 F.2d at 1403-(4;

>

W Hayden Stone, 433 F.Supp. at 108.
. \5“ CNMC argues that the youry should look o

g=1"211 :l.pph =T Fed B.Ciw P, 80BN 1) when inler-
preting undue means, [n ||ghl ol amole author-
oy defiming undue rmeans under the FAA the coun
is mot permwsded by CNMC's argument.  The
eowrt also notes thai the RBule 80(b} 1) cases an
which CNMC relies are distinguishable on sever-
al grounds. Im mos of rhe coses the movant
under Rolg &0Mb)3) did not learm of withheld
discoverable material until after & judgment was
entered. TCL turned owver the ChemCon rzport
before the arbitration hecaring commeneud.
Ao, i most of the Ruole &3bNY) cases ike
conduct amounied 1o outright freud. There i no
evidencs of [rmwdulent condect by TCL or it
cuunsel

160. Transcript of arbitrason heasing, at vald. (11
PR 14=1%; ot val. IV, p. 12T 2uwel WV, pp

EE2E f5F TLTPR +

"Eﬁ: feasibility of hydrogen peroxide
jon in Pakistan In late 1986 Drs.
oto and Khan approached the IDBP

?;Euul investment opportunities in Paldstan,
N, and the IDBP provided them with a copy of

the report in February of 1987 as one of
several possible opportunities.'® TCL pro-
vided a partial copy of the repert to CNMC
in 1987 during contract negotiations betweer
the parties.'™

The arbitrators ordered the parties to pro-
duce by February 1. 1895, all documents te
be relied on or cffered at the hearing.!'®
Counsel for TCL requested that Drs. Khan
and Halipoto locate and produce all docu-
ments “regardless of whether or not you
think they are important or helpful or harm-
Ful" '® Dr. Khan testified that he attempted

160, 1467, lower from Dr, Sarder Khan o the
IDBP. Exhibiv | 1o Exhibii Wal. 1 10 CHNMC's

Mation w Vacse Arbirotion, Docksn Emry No
Lk,

16i. Deposition of Xu Da Cheng a pp. 338,
Exhibii 9 to Exhibic Val. | 1o CNMC's Motian 12
Vacae,

182, Lztter from AAA dated December 14, 1994
Exhibit |1 10 Exhkibit Vol. | 1o CNMC's Motion 19
Wacaic; Exhibit | 1o TCL's Response o CRMC's
Supplemenial Briel in Support of the Motion o
Vaeate, Dockel Eatry No. 64,

1683. Leeeer from Ronald D. Secrest 10 5.0 Khan
and M. Halipots dated Deccmber 15, 1995, Ex-
kihit 2 1o TCL's Responsdlnitedv@latbBsple.

montal Briel Page 45 of 54
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to locate ail relevant materials.'™ TCL pro-
duced over 40,000 pages of documents.!'™
The complete ChemCon report wus not
among the decuments produced. Between
March and May of 193 CNMC made four
document requests seeking, among other
things, the complete report'® Counsel for
TCL responded that CNMC already had a
copy of the ChemCon repert, referring to the
copy of the partial report that TCL initially
provided to CNMC in February of 1987 and
that TCL was planning to use as its Exhibit
1 for the arbitration hearing. "%

Counsel for TCL assigned a paralegal,
Karen Serwan, to assist in production of all
documents.'™ Mz Serwan testified that she
or counsgl for TCL forwsrded sll document
requests directly to TCL, that she or counsel
communicated with TCL about the requests,
and that TCL's principals produced what
they were able to locate and agreed to con-
tinue looking for the rest™ She did not
specifically inquire about the full ChemCao
report or search through the 40,000 p
docurments for potentially relevant mageri;
alg 170 -

The complete ChemCon repo cated
by Dr. Khan on June 20, 1995¢the duy before
the arbitration hearing bepa®, That day,
while he was clesning opfhis files related to
other investment o anities in Pakistan,
Dr. Khan locatedya \copy of the complete

report that he hali misfiled among those
unreiated d 15 He turned over the
report & | for TCL that afternoon
TCL's | added the report as its new
Exhi and produced copies that night for

Deposclion af Dr. Sardar Khap ul pp, 50, &6,
ibil & 1o CNMC's Supplementa! Bricl in Sup-
port ol Matlion (o Vacaie, Dechet Eniry No, &3

1&5. Deposition of Dr. Sardar Khan atp. 5§ |

I66. March 23, 1595, Depasition of Mohammed
Halipets a1 pp. 10=16, §57-58, 20405, Exhibit 12
to Exhibit Vol | to CNMC's Mouwon m Vacate;
April 7, 1995, leter (rom Robent E. Compbell to
Eric IR Nichols, Exhibit 13; April 14, 1995,
letter [rom Si=ven 5. Flcischman o Enc LR
Michals, Exbsbiv [4; May [0, 1995, letter from
Siewen 5, Fleischman 10 Ronald D, Secrewt, Ex
bt 15,

167, Leiter from Ronakd D Secrest (o Steghen 5,
Flcischman, Attachment 7 to Kkan Dopasition;
Serwan Deposition as pp. 26, 28-2%; Exhibit List

BEZE EEP TLIbD « [3Sulrer % LHE [NE T

TCL, CNMC, and the arbitrators. These
copies were provided to CNMC and the arbi-
tratory the next morning on the first day of
arhitration '™

Because CWNMC has not shown that the
arbitration award was procured by fraud ar
undue mesans, it has failed to satisfy the third
eiement for setting aside an award under 9
USC. § 1MaM3). CNMC has not aoffered
any evidence showing that conduct
regarding the production mCon
report was fraudulent, i dlegal, or
otherwise in bad faith. pontroverted
evidence shows thatthe vemfiplets ChemCon
report was locz idently after it was
inadvertently by Dr. Khan. CNMC
olfers no at Dr. Khan or Halipota,
anyone t YCL, or its attorneys inten-
tional en recklessiv delayed or other-
i pted in any wsy to prevent pro-
{ the report or failed to undertake a
faith effort to produce all documents
nsive to the arbitrators' discovery arder

*or CNMC's document requests. Accidently

{or even negligently) failing to discover the
complete ChemCon report until one day be-
fore the hearing does not rise to the level of
conduct constituting fraud or undue mesans.
See AG. Edwards v. McCollough, 967 F.2d
at 1403 (holding that "mere sloppy or over-
reulous lawyering” doss not constitute undue
mesns).

CNMC also fails to meet the first element
of the three-part test for showing fraud or
undue means under 3 USC. § 10{a}3) be-
cause it has not shown that TCL's allegedly

of Claimant Trans Chemical Limited, Avtachoment
4 g0 Serwan Depasiuon.

168, Deposivion of Karen Serwan Exhibu B 1w
CHMC's Supplemenual Briel, Decormber 15
1994, letter from Ronald D, Secrest i 5.0, Khan
and M. Halipow, Exhibit 2 te TCL's Response 1o
CHMC's Supplemental Briel

162, Scrwan Deposivion a: pp. 4143, Khan De-
pasition ai pp. 53-51.

170 Serwan Deposition at pp. 42-44

171. EKhan Deposition a5 pp. 2340, 48=32. Exhib-
it A 1o CHNMC's Supplemental Prief

172, Serwan Deposition 31 palRdited States
Page 46 of 54
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improper behavier was not discoverable by
due dﬂl.EEEI.E! hefare or FUFERE rha ErBiTEAL A
hearing. TCL's lawyers first received the
complete report the day before the hearing
and provided it to CNMC the next day,
before the arbitration hearing started, and
two weeks before CNMC presented itz case
to the srbitrators. During the arbitration
CNMC brought the late production of the
report to the attention of the arbitrators.
CNMC crossexamined Dr. Khan, over
TCL's objections, about the delay in the re-
port's production and cross-examined TCL
witnesses about the contents of the complete
report.'® Where the grounds for fraod or
“undue mexns is not only discoverable, but
discovered and brought to the attention of
the arbitrators, a disappointed party will not
be given a second bite at the apple.” AG.
Edwards, 967 F2d ot 1404; A Heleoussix
Shipping Ltd w Golden Eagle Liberia Lid,

1985 WL 1155841, st *3 (SDNY. Sepr27s

1989).

Although CNMC couid not have bedn ex-

pected ta know during the arhl.l:rlﬁur ol of
the facts surrounding the dm:.rgﬁ rﬂdﬁmm
af the report, it cocld have s '!.nhet‘ fram
the arbitrators to imvestigate € tter Fully
and to incorporate the facts of such an inves-
tigation into its d owever, CMNMC
did not ask the uq wrs for such relief or
for a conting t"u‘h'C also failed to ob-
ject to the sion of the complete report
when it Yirst offered into evidence!®
A.'Ithnﬁh;:hé arbitrators permitted the par-
' post-hearing briefs, CNMC did
to recpen the heaning or to otherwise
t the record to incorporate any
jtional expert opinions based on the
ChemCon report. By failing to seek any
relief from the arbitrators CNMC cannot
now complain about the late production of
the ChemCon report. See Vita Food Prod,

173, Transcript of arbitration hcarng at vol. IV,
pp. 12433 a wval W, pp 13950, 164-B5,

178, Transeript of arbitration hearing, at val, 110,
p. I8 In CNMC's Reply 1a TCL's R=wponse w0
CHMC's Mation o YVacaiz at p, 4. n. 1, Docke:
Entry Mo, 25, CNMC arpoes that i did objext to
TCL's firs: “allensive” use of the ChemCon re-
pare CMMCEC first objegted in ithe use of the

June 30. 1993, and the objection was overrubed

SFal EEET=tmI-L'
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fme v Skiar, 1995 WL 360696 (N.D.I1L.1995)
tadiheugh moveoe calmed Eat unreat I.Eluﬂ.t.

witness of which movant was awars constitut-
ed undue means and reguired vacatur of
award “the court cannot fault the Panel for
not doing something the parties never sought
in the first place™). Ser also Gateway Tech-
nologies, I'nc. v MC! Telecommunications
Corp, 64 Fad 993, 998 (5th Cir1983) ("A

party cannot stand by durns bitration,
withholding certain argu n, upon
losing the arbitration, rai arguments

in federal court.”™).

2 Did the arbitridgrs engage in conduct
that Prejudiceq TNMC's rights to a
fund Iy fair hearing?

[30] CWME next argues that the arbitra.
tors gngaged in conduct that prejudiced its
rights to a fundamentally fair hearing under
A MSL. § 10(2)(3). Specifically, CNMC al-

that the arbitrators izsued an irrational
scheduling order, disregarded CNMC's sug-
gestion of bankruptcy, failed to rule on
CNMC's limitations and choice of law argu-
ments, and failled to issue a2 written opinion
explaining the rationale [or the award. Sec-
tion 10(a}3) requires vacatur “{wlhere the
arbitrators were guilty of misconduct in re-
fusing to postpone that hearing, upon suff-
cient cause shown, or in refusing to hear
evidence pertinent and material to the con-
troversy; or of any other misbehavior by
which the rights of any party have been
prejudiced.” 9 US.C. § 10a)3L

2. The scheduling order

The arbitration was commenced oo May
13, 1994, and CNMC first appeared on June
17, 1994. The arbitrators issued an fntial
scheduling order on December 14, 1994, re-
quiring document production oy February 1,
1995, and setting a hearing date on May 13,

Transeripy of arbitration hearing at wol  VIIL
pp. B1-82) Howewer, on June 23, (998, ths
complelz report was firp incodueced imo evi-
derze without objection and used aflensively by
TCL's counse] with s own wiinets, Dr. Khan,
(Transcript of arbitruvon heanng, &t wal  FL
pa.  15-18) CNMC then cross-examined Dr.
Khan using the sdmiucd compleis repar on
June 24, 1995, (Transcripi of arbicwiion heas-

ing atwal. IV, pp. 124-33) ypjted States

l reporlt with one of TCL's expert witnessas an

Page 47 of 54
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1995.%% TCL alleges and CNMC does not
damy that CNMC did not take its Brst depo-
gition until March 22 1935, CNMC moved
for 3 continuance on April 5, 1995, and again
on April 10, 1985, arguing that the schedule
was “impractical and one not designed to
afford CNMC a fair opportunity to defend
jtsalfl properiy against the fact-intensive
claims of TCL" and alleging that TCL would
not join the motion because it was “apparent-
ly seek{ing] to have CNMC and the Arbitra-
tion Panel ‘rush to judgment'" '™ CNMC
complained of various logistical problems it
encounterad because of the international na-
ture of the casza snd the unavailability of
TCL's witnesses for deposition and sought 2
continuance until at least July 24, 1995
On May 1, 1995, the arbitrators ruled that
discovery should be compieted by June 2,
1985, pranted a continwanee until June 21,
1965, and warmed that “[a)ny further post-
ponements will be looked upon with g'rn&:
disfavor by the Arbitration Panel ™
CMMC argues that “{t]he foregoing
ogy of the arbitrators’ pre-trial con

its discovery abuse to
award against CNMC.” A

The court concludss that the arbitrators'

scheduling order d{fnt deprive CNMC of 2
fair hearing. C requested and received
4 continuean the avbitrators. CNMC

further extension from the

did not
uﬁuz%'pmem any evidence of suffi-

)

i & Decernber §4, (594, Scheduling and
uwery Order, Exhibit 11 o Eshiboi Val. | 12
L's Motion 1o Vacaie. TCL made s inicial
itness lisy and documcnts svablable w CHMC
far review on Deoember 1, 1994, belore the arbi-
trabory order and beflore the arbitrators’ Febru-
ary |, 1993, prodaciion deadline. (December 1,
1994 lewer [com Ronald D, Secrest 1o Robert E.
Campbell and Yu Oiu Thang. Exhibit 4 te TCL's
Respomze o CMMC's Maotlen ta Vaeale, Dechet

Entry Na, 18)

176. CNMC's Rerewed Motion [or Conlinuance
of the Discovery Cutells and the srbitration hear-
ing. Exhibit 35 1o Ewhibit Vil 2 to CNMC's
Motios 1o Vacaze.

177. CHNMCs Renewed Motion for Continnance
of the Discovery Cutoffs and the Arbiration
Hearing.

E2C8 LEF TLirw

~
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cient good cause to warrant further delay in
the hearing, and CYNME prarasdad ta arhi.
trate the caze on June 21, 1998, without
further comment. CNMC never notified the
arbitrators that it had been unable to pre-
pare ita case properly, and had in fact ex-
pressed to TCL on June §, 1995, that it was
“fully prepared to defend itself and advance
its own claims"™ At the end of TCL's
presentation of its case CHMC's counsel
stated that the arhitration conduwet-
ed the hearing in a mann '
fuirness." ¥ CNMC
i ry or preparstion
dtdken, and it iz “idle
Spuwne that the result would
gent” had CNMC been given
e. See Grovmer v Georgio-
p, 625 F.2d 1288, 1290 (5th Cir.

"?’The stay in the Halipoto bankruptcy

(31] On May 30, 1995, CNMC filed 2
“Suggestion of Bankruptcy and Notice of
Stay of Arbitration Proceedings™ with the
arbitration panel'™ CNMC alleged that it
was prevented from proceeding with discov-
ery or the arbitration hearing because of the
automatic stay imposed in the pending bank-
ruptey of Dr. Halipoto. On June 8, 1985,
counsel for the Trustee in bankruptey in-
formed the arbitrators and the parties that it
was the Trustee's position that the arbitra-
tion was stayed.'™ The next day the arbitra-
tors ruled, however, that the hearing would

178, May i, 1995, AAA |eticr 10 Coungel for All
Parties. Exhibit 36 19 Exbibit Vol 2 10 CHMC's
Motion o Vacals,

179, CAMC't Moian Lo Vacate Arbilration Award
ap 2.

180, June 3. 1995, beicr (rom Roger Rasendahl o
Ronakd D, Sccrest, Astachment D o Alfidavin of
Roger 'W. Rosendahl, Exhibin 7 s Exhibit Vel 1
w ENNMC's Mothon ta Vacate

181, Transeript of acbiiraien heoring @ vol
Wi, p. 20,

182, Suggesuon of Bankrupicy and Notice of Stay
of Arbitration Proceedings. Exhiba 37 1o Exhibit
Val, 2 1o CHNMC's Mation 1o Vacate,

183 Jume B, 1995, lewoer rom Sicven Leyh o AAA
and All Parties, Exhibic 38 1o Exhibit Val. 2 10
CxMCs Mot ¥ )
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proceed as scheduled®™ CNMC argues that
the arbitraters thus forsed CNMC "to wall
an imperceptibly thin line between compli-
ance with the arbitrators’ order to go for-
ward and a=voidance of the automatic
stay." '™ CNMC overlooks the fact that on
June 9, 1995, the very day the arbitrators
ruled that the hearing should po forward,
and again on June 15, 1833, the bankruptcy
court refused to stay the arbitration hearing,
cancluding that the automabic stay did not
prevent the arbitration from proceeding.'™
The court concludes that the arbitrators did
not incorrectly disregard CNMC's argument
that the automatic stay prevented the arbi-
tration from going forward. The court also
concludes that CNMC has failed to show that
it was harmed by the arbitrators’ decision to
proceed,

¢. ‘The arbitrators’ rulings

[32] CNMC argues that the arbitrators
failed to rule on etatute of limitations or
choice of law questions or to issue a written,
reasoned opinion. All of these claims lagk
merit. CNMC argues that the arbitpatabs
refused to rule on its statute of Ui tiggjn
defense on the first day nfm!h%@ml
aguin at the end of TUL's caspinbchief and
failed to decide certain choice-of Mw issues, '™

and that the arbitrators' . to ruls on
these issues prejudiced GNMC's defense be-
cause “a timely ruli d have permitted

¢ defend jtself on the
The court i& not
nt becauze CWMOC

184, Juge 5. lerter from AAA 1o &Il Parties,
1 Exhibui Val. | 19 CNMC s Matan ta
V. L&

MC’s Mouon 1o Vacate at o, 22,

, On Jene 9, 1995, CNMC [iled an Emergzncy
Motion Tor Temporary Bostraining Order with
the bankrupecy court, alléging that Lhe pending
artilatien was swyed and requesting 3 TRO 1o
prevent the arbitration from proceeding.  (Dock-
el Eniry Mo, ¥ w Adversary No, 35-3383) Bank-
rupley Judge Karen Breawn denied the motian,
(Dockey Entry No. 4 w0 Adwersary Mo, 53-4181)
On June [4, 1995, the Trustes alsa filed an
Emergency Motion for TRO {Docker Ercry No. &
w3 Adversary Mo, 95-4383). which Judge Brawn
denied on Juns |5, 1995, (Docket Eniry Nos
10=11 12 Adversary No. 85-2383)

187. Transcript of arbitraiion hearing ar vol. 1
pp. 108-09; aitwal VIIL pp. 206-07.

E328 ESp TiTlor « [NSHOMH[ B LHOINET
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was not entitled to 3 preliminary ruling on
gwary legal issus in the gasa. An arbitration
procesding is less formal than judicial litiga-
tion. Growmer, 625 F.2d at 1200. “Parties to
voluntary arbitration may not superimpose
rigoroas procedural limitations aon the very
process designed to avoid such limitations.”

Forsythe, 915 F.2d at 1017, 1022, “Arhitra-
tion need not follow all the ‘niceties’ of the
federal courts; it need only provide a funda-
mentally fair hearing.” Growmer, at

issued” “ntil the end of arbitration
violated , arbitration rules or that the

irhrt.‘:.pn ecision rested on an inadequate

basis,

§33-35] CNMC also argues that despite
“two requests, the arbitrators failed to issue &
Jwritten, reasoned opinion. It has long been

settled,” however, “that arbitrators are not
required to disclose or explain the reasons
underlying an award" Anlwine v Pruden-
tial Bache Securities 899 F.2d 410, 412 (3th
Cir.1890); AAA Comm. Arb. R. 42'® The

arbitrators’ award in thizs case iz sufficient.

3. Conclusion

[36] CINMC has failed to show that the
arbitration award was procured by fraud or

IBE., CMMC's Motion bo Vacaiz at pp. 23, 24,

188, To ihe czical thay CHMCs argumenis may
be considered as implied aracks on the correct-
ness of any legal or factual determinations by the
arbitraiors, CNMC is not entitled to relief based
on puch arguments. A misake of law or facy ia
ingullicicn to set aside an achitration award. A
federal court will met review Golual (indings or
meetit deterrmnations made in an arhiral awasd
unbcis the award i3 ia “manilest disregard” of
the law. Wilko v Swon, 346 U.S. 427, 435-38,
74 5.Ct 137, 187-38, 98 L.E4 168 (1933), ower-
nided on other grounds, Rodriguer dé Quifas v
Shearson/Armerican Exprers. fmz., 490 UE, 477,
109 S.CL 1917, 104 LEd 2d 526 (1989). Such
an allegation has nmeither been made mor estab-
lished in this case.

United States
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gndue means or that the complaired of ae-
tions by the arbitrators dented it a funda-
mentally fair kearing.'™ The FAA provides
that “at any time within cne year after the
award is made any party to the arbitration
may 2pply to the court ... for an order
copfirming the award, and thereupon the
court must grant such an order unless the
award is vacated, modified, or corrected as

in sections 10 and 11 of [Title 91"
g US.C. § 8 Having rejected the claims in
CNMC's motion to vacate the court will
grant TCL': motion to confirm and enter
judgment in faver of TCL against CNMC
bazed on the arbitration award.

B. Confirmation under the New York
Convention
[37-39] TCL also seeks to confirm the
arbitral award pursuant ta the New York
Convention. Ses § ULSC. § 207 ("Within 3
years after an arbitral award is made,

any party to the arbitration may apply to
court having jurisdiction under this

for an order confirming the award as >
any other party to the arbitratiog’™)'"="4
party sesking confirmation of iu;& un-

der the Convention must su

plication the original a original
agreement between th certified
copies of thoze ntion, Art.
IV. TCL has ::rnﬂtd copies of
190. [a CM ptl.- 2 TCL's Resporas to
CNMC's o Vacaie al pp. 13=14, CNMC
regucy he court is inclined 1o demy sta
clams ing the arbitrators’ alleged impro-

court should first permit CHNME
' .'L:I.:lmnn:ll discovery on these issucs.
ilically, CMMC supgpests = discovery order

iring the AAA to produce copies of schedul-
orders and arbitraticn awards in cases simis

lar 1o this one 50 that CNMC may altempt 1o
shaw that other arbitration panals would have
granted a continuance or imposed a less strenu-
ous discawery order, would have issued interim
rulings on issucs such as the siatuie of limita-
tiong or choice of law, or would hawve issued
writien, reasoned opinions explaining the basis
for the award. The coun rejected thil request
during the January 2&, 1998, hearing (Transcripe
of January 16, [996, hearing & p. 30) and reit-
craies i rejeciion.  Allowing extentive discovery
imto the procedurss of the arbitravien panel
would Frustrate the primary poal of arbirstion,
the fast and cificient resolution of disputes, and
would unduly burden the AAL, Except in unusual
circumdtances “the district court i3 directed 1o
summarily dispose of [vacatur] metions with lim-

EST2 ESr TATPP & [MouOMEl T LS 18N
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theze dosuments to the court'™@ Under sec-

tion 207 the court must confirm the award
unless CNMC alleges and proves one of the
reasons for denying enforcement provided in
Article V of the Convention. Matter of Arbi-
tration Between Chromalloy Aeroserinces v
Arab Republic of Egypt 939 F.Supp. 507, 909
{D.D.C.1996). The Convention mandates a
sgummary procedure modeled after federal
motion practice to resolve motions to can-

firm. As the party opposing

CNMC bears the burden of ﬂ't-ib-
lishing an Article V 11 iting confir-
mation. See fmpanu jan Govt w
Baruch-Foster C 24 334, 336 (Sth
Cir1976). A cumnu:tt showing”™
that one of exceptions apples

will be confirmed.

the arbi \
Fi g, Lid v Flame Emg’y Inc,
1 173, at *3 (N.D.II.Dec.13, 1994);

ve Mess-L'nd Therapiegeraete GmbH
v Medford Medical Instr Co, 415

=$“$§um 133, 136 (D.N.J1976). See also In-

Fibres Pte, Ltd v Cotion Co. I'nt?,

1> Ine, 916 F.Supp. 721, 726 (W.D.Tenn 1996):

(reotech Lizenz AG v Evergreen Sya, 827
F.Supp. 1248, 1252 (E.D.N.Y.1983).

[40] CNMC alleges that confirmation
should be refused under Article V, §§ 1(b)
and 2(b) of the Convention beciuse the arbi-
trators’ conduct discussed in part V.A. of this

ited [zciual inguiry 1o elfiocy the imenion of the
parthes to resolve thoir dispuie through arbitra-
von” Legian fas. Co. v, s, Gengral Agency,
Ire., 822 F.2d 541, 543 n. 3 {5th Cic 1987). Tha
court has already allowed extensive inguiry into
the circumstances surrounding the produciion of
the ChemCon report.  Further discovery heyond
the scope of the pleadings. the arbirration record,
and the discovery already aliowed s unneces.
sary. See g o1 34243

191. The court hay the power wa conlirm Lhe arbi-
tration award under bath the FAA and the New
York Convention. Specior v. Toremberp, 332
FSupp. 201, 105 (5.D.M.Y.1994) [An arsiveal
award i§ enforceable under the Convention sven
if it is alse enforceable under the FAA) La
Reumion Franceiwr v. Marmin, 1995 WL J382%1.
a "2 (5.D.MY. May 31, 1995}, affd mon, 101
Fad 4632 (2d Cir19898), Narl Edue. Corp. w
Martivi, 1995 WL &22247, at *3 [N.D.IIL Oc1.20,
1995),

192. Exhibits B & E to TCL's Amended Petition 10

Confirm Arbieration Award) 1 oiates
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Memorandurn and Order prohibited CWNMC
from fully and fairly presenting its case to
the panel. Section 1{b) of the Convention

allows confirmation of an award to be refused
if the “party against whom the award is
inveked was not given proper notice ... of
the arbitration proceedings or was otheraise
unable te present his case.” Section 2(h)
provides a defense to confirmation where
“the recognition ot enforcement of the award
would be contrary to the public policy of that
country." Convention, Art V., § 2(b).

[41.42] Because CNMC has not shown
how enforcement of the arbvitration award
would violate public policy, and beecaose
CNMC's invocation of Article V, § 2(b) is
duplicative of its defense under Article V,
§ 1{b), the court will treat the two defenses
together.'” BEased on the court’s reasons for
denying CNMC's motion to vacate under the
FAA, the court concludes that CNMC is nos
entitled to avoid confirmation under the Con.
vention. Article V, § 1(b) of the Conventigh
“essentjally sanctions the applicatiori of the
forum state’s standards of due proeeiz™ '™
and should be narrowly construdd.fto give
effect to the Convention's geal of encourag-
ing the timely and efficiény enforcement of
awards. Parions & (Whittémore Overseas
Co. v Societe Generale=de LTndustrie dx
Fepier (RAKTAJ\30E\F 2d 969, 076 (24 Cir.
1974). * ‘The Nitdamental requirement of
due procesg iy the opportunity to be heard at
i mtaq@;_:ﬁh&ne and in & meaningful man-
ner.." Nrof Aircraft Jndus v Aweo Corp,
980. X.2d 141, 145 (2d Cir.1992) (queting

Mathews v Eldridge, 424 US. 518, 333, 96

S.Ct. £33, 902, 47 L.Ed.2d 18 (1976)). The

‘right to due process does not include the

complete set of procedural rights guaranteed
by the Federal Rules of Civil Procedure. By
agreeing to arbitration CNMC subjected it-
self to its advantages and disadvantages.
See RAKTA, 508 F.2d at 975, As the court

193, The publu: pnljcg limitation m the Conven-
tion is construed very narrewly and applied only
where enlomemenmt would wiolawe the [erum
stale’s most basic notiens of moralivy and justice.
Fotoghrome, fnc. v, Copal Co., 317 F.2d 512, 516
{2d Cir.1975) [fadocorses, 916 F.5upp. st T27:
Fitzroy Engg, 1994 WL 700171, a1 "3 To the
extent that CNMC makes a separate claim under
Article ¥, § 2(b), neither the Baillure io produce
the ChemCan report mor the :[Iegr.d misconduct

has previously concluded, CNMC has failed
to show that the arbitrators issuerd an irra-
tional echeduling order, erred in fadling to
impose an automatic stay on the proceedings
or in failing to rule on interim issues raised
by CNMC, or failed to issue 3 written, rea-
soned award. Because there is no evidence
that CNMC was denied the opportunity to be
heard in a meaningful time and in 2 meaning-
ful manner, the court concludes that CNMC
was not denied its due procdssfights under
the Convention, DBecauge JCNHIC has not
persaaded the court tratJjhhas any basis for
avoiding confirmatiounder the New York
Convention, the court.wil also grant TCL's
motion to config, the arbitration award un-
der the Capvention.

Y. Remaining Motions in Civil
Action No. H-85=4114

Hatring concluded that TCL is entitled to
Sonfirmation of the award under the FAA
and the New Yaork Convention the court
must now rule on TCL's remaining motions
for sanctions, attorney’s fees, and prejudg-
ment and postjudgment interest.

A. Sanctions

[43,44] TCL seeks sanctions under Rule
11 and 28 US.C. § 1927. The goal of Rule
11 is to discourage dilatory and abusive liti-
gation tactics and eliminate frivolous claims
and defenses, thereby speeding up and re-
ducing the costs of the litigation process.
See Fed R.CivP. 11; Thomas v Capital Se-
curily Services, [ne. B36 F.2d 885, B70 (5th
Cir 1988) (en bome): FDIC v Calhown, 34
F.3d 1291, 1296 (5th Cir.1994). As long as an
attorney’s fllings meet the test of “objective
reasonableness under the circumstances™ and
are not imposed for improper purposes sanc-
tions are not warranted. See Colhoun, 34
F3d at 1296 “[N]ot all unsucceasful legal
arguments are frivolous or warrant sanc-

by the arbitraiors rises o the level of 3 public
policy violation.

194, [ran Aircealt Indus v, dwge Corp., 980 F24d
141, 14548 (2d Cir.1992) (quoting Porons &
Whitremore Cherzear Co v Sociere Gererale de
L' Imdessrre dic Papier (RAKTA), 508 F.2d 969, ¥75
{2d Cir. 1 9Td]).

United States
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ton"™ Marens v Rowe 910 F.2d 1043, 1047
(2d Cir.1990), cert. demied 4898 U.S. 1028, 111
.Gt 881, 112 L.Ed.2d 673 (1991).

Rule 11 is not the only means of prevent-
ing attorneys from abusing the legal process
28 USC. § 1927 authorizes the court “to
ganction an attorney (as distinguished from a
party) who unnecessarily multipiies proceed-
ings by requiring him to pay the costs of
litigation." Calhoun 34 F.3d at 1298. “Pun-
ishment under thiz statute is sparingly ap-
plied, and ‘except when the entire course of
proceedings wers unwarranted and should
neither have been commenced nor persisted
in, sn sward under 28 US.C. § 1927 may not
shift the entire financial burden of an action’s
defense.’™ [d st 1297 (quoting Browning v
Kramer, 931 F.2d 340, 345 (5th Cir.1991)).

[45] Having carefully considered the ar-
guments raised by TCL in its motion, the

a court order, and cases of fraudulent
groundless, oppressive, or vexatious con-
duct"™ Holond 41 F3d at 1004 (quoting
Holliday v. Todd Skipyards Corp, 654 F2d
415, 419 (5th Cir.1981), overruled on other
grounds, Phillips v Marine Concrete Strue-
tures, [mc, 895 F.24 1033 (5th Cir.1990)).
This is not such a case because CNMC has
not violated a court order or engaged in any
fraudulent, groundless, op j¥e, Or vexa-
tious conduct. 2

2 The FAA
[43,49] The F not provide for
attormey's fees to who is suceessful in

cnchecourt. 17 F.34 1007,

1009 t'rﬂ*‘ ir! . The prevailing party
may less be entitled to attorney's
fesd jih\an action to confirm an arbitration

the opponent's reasons for challeng-

EEST-Mol-E1

court concludes that impesition of ﬂm:f.uml~ tha mmnd yithaat mert™ oe “with-
under Bule 11 or 28 USC, 3 1927 is q@ ﬁ]ﬂh;ﬂum“ilr are lne:ﬁ'z'!;?ﬂn:ul,thlt

|
i=8d o9rd O

warranted. Although CNMC': \:nc:g

* i, brought in bad faith to harass rather than

Dismiss was denied by the :mlm. ﬁ Ik o win Bescuiie Sikiustin St
LT!menu were not -:h.u-:tmr U Ime v Dawis 26 F3d 1314, 1331 (5th Cir,

B. Attorney’s Fees

(46 In its ﬁ.mendﬁ“ﬂtmn to Confirm
Arbitration ﬁwdm argues that it is

1984y, Natl Wrecking Co. v Intl Brother-
hood of Teamsiers, Local 731, 590 F.2d 937,
963 n. 4 (Tth Cir.1993);: Colavite v. Hockmey-
er Equip. Corp, 605 F.Supp. 1482, 1488
(S.D.N.Y.1985). Because CNMC's positions

entitled to an wof attorney’s fees. Ab=  are not "without merit” or “without justifica-
sent ll‘.:l:utugzyu rization or an agreement tion,” the court concludes that an award of
between m{wg the “American rule” attornmey's fees is not appropriate under the

y in federal litization to pay
mey’s fees. Alyeskc Pipeline

v. Wilderness Soc’y, 421 US 240,
. 261-65, 95 S.Ct. 1612, 1616, 1624-25,
Ed2d 141 (1975); Galveston Couniy
Nawgation Dist No. 1 v Hopson Towing
Ca., 92 F.3d 353, 356 (5th Cir.1996); Boland
Marine & Mfy. Co. v Rikner, 41 F.3d 997,
1004 (5th Cir.1985). The contracts between
TCL and CNMC do not provide for attor

ney’s faes,

1. Ezceptioms to the "American rule”

(47] There are exceptions to the Ameri-
can rule. “Courts may depart from the gen-
eral rule that each party pays his own attor-
ney's fees in ‘cases invelving a comman fund,
situations where 3 party has willfully violsted

leaves

E5T8 EEP LTV & [HSHOMEL 3 1HOIEETIS

FAA

3. The New York Convention

[50,51] Courts have been extremely re-
luctant to “superimpos(e] on the arbitrafl]
process in a foreign arbitration award attor-
ney fee applications" because they “ecould
have a chilling effect on the arbitration pro-
cesy itself” Skandia Am Reinswronce
Corp. v. Seguros Law Republice, 1996 WL
622559, at *8 (S.D.N.Y. Sept.20, 1956). The
Convention discourages signatories from im-
pesing costs to the arbitration process that
would discourage its use. See Convention,
Art. III; Skandiz, 1996 WL G22559, st "8
(citing Article III of the Conmvention). A
condirming court should therefore not sward
attorney's fees except in UniteckStatowrdi-
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nary of circumstances. See Skandia 1996
WL 622558, at *8. This court concludes that
the same standurd fashioned by courts in
evaluating requests for attorney's fees in
confirmation actions under the FAA should
apply. CNMC's conduct does not meet that
standard,

4. The TGAA

[52] The court has conciuded that the
TGAA does not apply to this action. Ewen
assuming. arguends, that the TGAA did ap-
ply, attorney’s fees are not available under
the Act or other provisions of Texas law. An
action to enforee an arbitration award gives
rise to & new cause of action for which there
is no statutory basizs for recovery of attor-
ney's fees. See Tex.Rev.Civ. Stat Ann art
233; Kline v. OQuinwn, 874 SW.2d 776, 785
(Tex App.—Houston (14th Dizt] 1994, writ
denied), cert demied 515 US. 1142, 115 S.Ct.
2579, 132 L.Ed2d 829 (1995); Babeock &
Wilcozr Co. . PMAC, Led, B63 SW.2d '
235-36 (Tex-App —Houston [14th Dist.] 1
writ demied); RKermaocy v First Ungmﬂ‘
Church of Austin, 361 5.W.2d 734, T3
App—Austin 1962, writ rel'd n.pa N

C. Interest .
TCL sesks 'p-:l'!_'|1.1 inferest from Au-
gust 15, 1995, the the‘:i.ru:mnun award

was entered, and Pasy u‘ﬂgmani interest from

ld run from October 15, 1993, the
announced by the arbitrators for
of the sward.

1. Prejudgment interest

[(53,54] In an action to confirm an arbi-
tration award under the FAA Texas law gov-
erns the award of prejudgment interest
where jurisdiction is based on diversity of
eitizenship. Ezeculome [nformaotion Sys-
tems ne v Devis, 26 F.3d 1314, 1329 (5th
Cir.1984). In this case, however, jurisdiction
is based on a [ederal question, CNMC's sta-
tus under the FSIA. Where a cause of action
arises under a federal statute, foderal law
governs the scope of the remedy available to

EmwE msw T Teew s
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plaintiffs, including whether prejudgment in-
terest is allowed and at what rate. Hengen
v Continental frna Co, 540 F.2d 971, 983
(5th Cir.1991). As the Heonsem court noted,
however, that

[shoch a rule ... often leads back to
state law. While there is a ;!u-nllr ap-
plicable federal statute goverming post-
judgment interest, see 28 U.S.C. § lﬂﬁiin}
there is no equivalent statu
prejudgment interest.
would apply the rate set de
judgment interest statue to
judgment murH-L *{hiig
has already that positien: in
United States gx re ral Conion v. Randall &
Blake, El‘;'(k {188 (5th Cir.1987), the
plaintiffs_in\g Act case sought an

'*!E?-pmwdgm:nt interest. Judge
‘wrote for the Court that

H}lﬂuﬂ the right that [the plaintiff]
asserts in this action iz prowided by
the Miller Act [a federal statute], the
scope of the remedies afforded that
right is a question of federal law. The
amount of prejudgment [nterest is,
therefore, & question of federal law.
Because the Miller Act is silent on the
issue, however, state law is an appro-
priate source of guidance. In this
case, the applicable state law is that of
Texas,

Id at 1193 (footnotes omitted). Like the
Miller Act, ERISA is silent on the issue of
prejudgment interest. Accordingly, this
Court holds that when awarding prejudg-
ment interest in an action brought under
ERISA, it is appropriate for the district
court to look to state law for guidance in
determining the rate of interest.

Heansen, 940 F 24 at 984,

[55] Like the Miller Act and ERISA, the
FSIA (along with the FAA and the New
York Convention) is silent on the issue of
prejudgment interest. Following the ap-
proach approved in Hansen and Caniom it is
therefore appropriate to look to Texas law in
determining whether prejudgment interest is
appropriate. The court conciudes th:h an
award of prejudgment mnms: at an

ble rate of 10% -‘:nmpuund:
Page 53 of
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FINAL JUDGMENT
In acecordanee with the eourt's Memoran-
dum and Order, the court ADJUDGES that
Trans Chemical Limited recover from China
National Machinery Import and Export Cor-
peration the following:
(1) $8,447.663.62,

(2) prejudgment interest on that amount
at the rate of 10% compounded annual-
ly from October 13, 1996, through the
date of this judgment,

{3) postjudgment {nterest on such amounts
at the rate of 5.65% per annum, and

{4) costs of court.

This is a FINAL JUDGMENT.

NEC CORPORATION and HNEX

Supercomputers, Incy
Plaintiffs,

4

UNITED STATES DEPARTMENT OF
COMMERCE ¢t al., Defendanta,

Cray Beégearch, Inc., Defendant-
Intervenor,

Slip Op. 97-1117.
Court No. 96-10-02360.

United States Court of
International Trade.

Aug. 20, 1997.

Foreign computer manufacturer com-
menced action to enjoin Department of
Commerce from conducting antidumping in-
vestigation. Following trial, the Court of
International Trade, Pogue, J., held that De-
partment's action of advising National Sei-
ence Foundstion (NSF) regarding foreign
manufactarers’ bid to supply computers to
research consortium funded in part by NSF

EEZE FEP TATPY & [NSHOMEL T LHEMETIS

did not present risk of prejudgment in De-
partment's antidumping investigabion,

Permanent injunction denied.

1. Customs Duties &=21.5(5)

Information not placed on record may
not influence outcome of antidumping investi-
gation or be considered [or purposes of judi-
cial review. Tariff Act of 1930, §~5]6A(LX2),
as amended, 19 US.CA. § 1515aB)R).

2. Customs Duties &84

For jurisdiction to\atiach pursuant to
residual jurisdiction ‘grovision of Court of
International Trade, relief under another
section must Be manifestly insdequate. 28
U.S.CA J152)

1. Comstitutional Law e=318(1)

Before administrative action implicates
eonsttutional due process concerns, that ac-
tén must deprive party of life, Iiberty, or
property. U.S.C.A. ConstAmend. 3.

4. Constitutional Law e=318(1)

Prejudgment claim against administra-
tive agency based on due process clause re-
quires that court first determine whether
protected property or Lberty interest exists
before determining what procedures are nec-
essary to protect that interest. ULS.C.A
Const. Amend. 5.

5. Constitutional Law <286

Customs Dulies ©=21.5(5)
Foreign manofacturer did not have due
process interest at stake in antdumping in-
vestigation and could thus not maintain pre-

judgment claim against Department of Com-
meree. US.CA ConstAmend. 3.

6. Adminisirative Law and Procedure
=il4
Recognition of institutional bias claim is
appropriate when structural infirmities with-
in decizionmaking body render it biased as 2
matter of law,

7. Administrative Law and Procedure
=314
Where no structural bias exists, entire
group of adjudicators cannot be disqualified
wholesale solely on basis UnitedsSiatesite.
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