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remedies better suited .to balance the rele­
vant interests"). 

The second problem with Bally's argument 
is that it is too broad in scope. Bally argues 
that the proximity of Faber's "Images of 
Men" site tarnishes the good will that Bally's 
mark enjoys because it improperly creates an 
association between Bally's · mark and por­
nography. If the Court accepted this argu­
ment it would be an impossible task to deter­
mine dilution on the Internet. It is true that 
both sites are under the same domain name, 
"Compupix.com." Furthermore, it is also true 
that at a variety of times there were links 
between Faber's various sites. However, at 
no time was any pornographic material con­
tained on Faber's "Bally sucks" site. From 
its inception, this site was devoted to con-
sumer commentary. Looking beyond the 
"Bally sucks',' site to other sites within the 
domain or to other linked sites would, to an 
extent, include the Internet in its entirety. 
The essence of the Internet is that sites are 
connected to facilitate access to information. 
Including linked sites as grounds for finding 
commercial use or dilution would extend the 
statute far beyond its intended purpose of 
protecting trademark owners from use that 
have the effect of "lessening ... the capacity 
of a famous mal'k to identify and distinguish 
goods or services." 15 U.S.C. § 1127. Fur­
ther, it is not logical that a reasonably pru­
dent Internet user would believe that sites 

• which contains no reference to a trademark 
and which are linked to, or within the same 
domain as, a site that is clearly not spon­
sored by the trademark owner are in some 
way sponsored by the trademark owner. 

Therefore, the Com't grants Faber's mo­
tion for summary judgment on the claim of 
trademark dilution. 

D. Unfai'}' Competition 

Bally relies on the claims of trademark 
dilution and trademark infringement to es­
tablish its claim of unfair competition. Be­
cause Faber has shown that he is entitled to 
summary judgment on the trademark in­
fringement and dilution claims, the Court 
grants Faber's motion for summary judg­
ment on the unfair competition claim as well. 

'. h ' • 

U. .Faber's motion for attprpey's fees 

In Faber's' reply to Bally's opposition he 
rai es the claim that he is entitled to attor­
ney's fees under the Lanham Act because the 
plaintiffs claims have no substance. Because 
Faber did not include this argument in his 
motion, the Court declines ' 'to address this 
issue because Bally has not had an opportu­
nity to respond. 

III. Conclusion 

The explosion of the Internet is not \\ith· 
out its growing pains. It is an efficient 
means for business to disseminate informa­
tion, but it also affords clitics of those 
businesses an equally efficient means of 
disseminating commentary. Here, u·ade· 
mark infringement and trademark dilution 
do not provide a remedy for Bally. 

The Court GRANTS Faber's motion for 
summary judgment 0 11 the claims of trade· 
mark infringement, trademark dilution, and 
unfair competition. 

The MINISTRY OF DEFENSE AND SUP· 
PORT FOR THE ARM.ED FORCES OF 
THE ISLA.I\1IC REPUBLIC OF IRAN, 
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of War of the Government of Iran, Peti­
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eign arbitral award against military supplier. basis .for refusing . 1:.0' .conf\I'1'Il it; termS. of 
The District Court, Brewster, Senior District reference listed-issues that "may" De ' corlSid~ 

Judge, held that: (1) fact that award was not ered in adjudication of claims, but arbitrators 
based on same legal theories as stated in were not limited to those issues listed. 9 
pleadings was not a basis for refusing to U.S.C.A. §§ 201-208. 
confirm it, and (2) supplier received adequate 
opportunity to present its case to tribunal. 6. Arbitration <'P31 

Petition for conftrmation granted. 

1. Arbitration <!?1.2 
Treaties <!?8 

There is a general pro-enforcement bias 
under the United Nations Convention on the 
Recognition and Enforcement of Foreign Ax­
bitration Awards. 9 U.S.C.A §§ 201-208. 

2. Arbitration <!?72.1 
Treaties <!?8 

Under the United Nations Convention 
on the Recognition and E,nforcement of Ifor~ 
eign Axbitration Awards, upon application fox: 
an order confirming the award, the district 
court has little discretion: the court shall 
confirm the award unless it finds one of the 
grounds for refusal or deferral of recognition 
or enforcement of the award specified in the 
Convention. 9 U.S.C.A. §§ 201-208. 

3. Arbitration <!?1.2 
Treaties <!?8 

Courts should narrowly construe the 
provision for exceptions to the United N a­
tions Convention on the Recognition and En­
forcement of Foreign Axbitration Awards, in 
accordance with the Convention's geneJ:al 
pro.enforcement bias. 9 U .S.C.A. §§ 20J<. 
208. pr·! 

4. Arbitration <!?72.1 
Treaties <!?8 

Other provisions of the Federal Axbitra­
tion Act (FAA) regarding arbitration are not 
applicable to petitions requesting confirma­
tion of an arbitration award under the United 
Nations Convention on the Recognition and 
Enforcement of Foreign Axbitration Awards. 
9 U.S.C.A §§ 201-208. 

5. Arbitration <!?31 
Treaties <!?8 

In proceeding under United Nations 
Convention on the Recognition and Enforce­
ment of Foreign Arbitration Awards, fact 
that award was not based on same legal 
theories as stated in pleadings was not a 

" ., t 

Treaties <!?8 '. ." ' . ) 

, . ( . 
Under the United Nations. Cony~ntion 

qn the.Recognition and Enforceme1'lt of For­
eign Axbitration Awards, a court is to deter­
mine whether the award exceeds the. scope of 
the arbitration agreement, not wheth& the 
award exceeds the scope of the parties' 
pleadings. 9 U.S.C.A. §§ 201-208. 

7. Arbitration <!?29.5 

Treaties <!?8 

In proceeding .. under Ut:\ited J'.a~ons 

Convention on the Recognition and 'EI}fQ~ce< 

ment of Foreign Axbitration Awards, arbitra­
tion tribunal's reference to Principles of In­
ternational Commercial Contracts and to 
principles of fairness such as good faith and 
fair dealing did not exceed scope of terms of 
reference; one of the issues presented to 
tribunal was whether general principles of 
international law applied to dispute. 9 
U.S.C.A. §§ 201-208. 

8. Arbitration 0=>31 

Treaties <!?8 

In proceeding under United . Nations 
C.onvention on the Recognition and Enforce, 
mentof Foreign Axbitration Awards. tribunal 
did not impermissibly orally amend con­
tracts' arbitration clauses and terms of refer­
ence by using different legal the01~es · from 
those contemplated by partie in their plead­
ings. 9 U.S.C.A. §§ 201-208. 

9. Arbitration <!?31.11 . 

Treaties 0=>8 

In proceeding between military supplier 
and foreign country under United Nations 
Convention on the Recognition and Enforce­
ment of Foreign Axbitration Awards. ~uppli­
er received adequate opportunities to present 
its case to tribunal; two hearings were held, 
and supplier had everal opportunities for 
briefirig. 9 U.S.C.A. §§ 201-208. I.' rJ. . 
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Mina Almassi, CupertinO', CaJifornia. An­
thony J. Vah Patten, Los Angeles, California. 
for petitioner. 

C. Stephen Heard, Jr., New York City, 
Paul C. Workman, Los Angeles, California. 
for respondent. 

ORDER GRANTING PETITION TO CON­
FIRM FOREIGN ARBITRAL 
AWARD AND DENYING CROSS­
MOTION TO VACATE THE MAY 5, 
1997 ICC ARBITRATION AWARD 

BREWSTER, Senior District Judge. 

Petitioner, the Ministry of Defense and 
Support of the Anned Forces of the Islamic 
Republic of Iran ("Iran"), filed a petition on 

. June 25, 1998 for an Order Confirming a 
Foreign Arbitral Award against Respondent, 
Cubic Defense Systems, Inc. ("Cubic"). Cu­
bic filed a crOss-motion on October 9, 1998 to 
Vacate the May 5, 1m Court' of Arbitration 
of thE! International 'Chamber of Commerce 
("ICC") Award ("Award"). Cubic contends 
that the ICC Award exceeds the scope of the 
terms of the submission to arbitration and 
ignores the terms of the Parties' Contracts. 
Cubic also claims that it was not given a 
meaningful opportunity to present its case. 
The issue before this Court is whether Cu­
bic's claims preclude this Court from con­
firming the I CC Award. 

I. FACTUAL AND PROCEDURAL 
BACKGROUND 

• A brief review of the events leading up to 
this dispute is in order. On ' October 23, 
1977, the Parties entered into two written 
contracts for the sale ("Sales Contract") and 
service ("Service Contract") of an Air Com­
bat Maneuvering Range for use by the Irani­
an Air Force. The Contracts provided for 
progress payments upon completion of speci­
fied portions of work, pursuant to which Iran 
paid Cubic $12,608,519 under the Sales Con­
tract and $302,857 under the Service Con­
tract as of October 4, 1978. 

In late 1978 and early 1979, political unrest 
and revolution developed in Iran, resulting in 
the Shah's departure from Iran and the re­
turn from exile of Ayatollah Ruhollah Kho­
meini. 1 Iran alleges that ' Cubic breached 

1. For a complete account of the political unrest 
in Iran during this period,.see Minislry of Defense. 

bQtb; QQ)lttact.s .. \>y r,~vi/lg its seMce spe­
cialists.' from Iran and by failing to deliver the 
military system and equipment. cUbic alleg­
es that in February and March of 1979. 
Cubic sent Iran notices of completion of 
Milestone 3 of the Sales Contract and de­
manded payment of $5,403,651. According 
to Cubic, Iran did not respond to these no­
tices, accept delivery. or make payment. 
Furthermore, Iran claims that after the ira­
nian Revolution in 1979, Cubic sold the goods 
to a third party, retained the sale proceeds, 
and failed to notify Iran of the sale. Cubic, 
however, alleges that it notified Iran of the 
possibility of resale on August 3, 1979. 

On January 19, 1982, Iran filed a claim 
against Cubic "ith the Iran-United' State 
Claims Tribunal at the Hague. On April 28, 
1987, the Iran-U.S. Claims Tribunal issued 
an Order stating that it racked jurisdiction to 
hear the matter. 

Pursuant to the Sales and Service Con­
tracts, Iran filed a Request for Arbitration 
before the ICC on September 24, 1991. Ani­
cle 15 of the Sales Contract and Article 18 of 
the Service Contract both tate that U[a]ny 
controversy, dispute or claim alising out of 
or relating to [these contracts] or breach 
thereof shall be settled by arbitration in the 
City of Zurich, Switzerland, in accordance 
\vith the laws of the Government of Iran in 
effect as of the date of [these contracts I." 
Iran and Cubic appointed their respective 
Arbitrators in 1992, and the ICC appOinted a 
Panel Chair on May 6, 1993. On July 14, 
1993 the Parties attended a pre-healing con­
ference at which the Tenns of Reference for 
the Arbitration were decided. 

On August 11, 1993, the ICC ordered bi­
furcation of the dispute, defening the issue 
of quantification of the claim and counter­
claim. Thus, on June 13-15, 1994, a heal'ing 
was held on all issues except for the quantifi­
cation pursuant to the August 11, 1993 Or­
der. On April 6, 1995, the ICC Tribunal 
issued an Order finding that Iran's claim for 
reimbw'sement and Cubic's counterclaim 
were not time-barred by the Iranian statute 
of limitations and that the bifurcation of the 
proceedings was no longer applicable. , 

of the Islamic Republic or /rem v. Gould inc .. 887 
F.2d 1357. 1358-W (9.th Cir. 1989). 
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Another hearing was held on November 7:. 15, 94 S.Ct. 2449, 41 L.Ed.2d 270 (1974). 
9, 1995. On December 1, 1995 the ICC Upon application for an order confirming, the 
ordered further briefing by the Parties. On award, the "district court has little discretion: 
May 5, 1997, the ICC issued its Final Award: 'The court shall confirm the award unless it 

Cubic Defense System[s], Inc .... shall finds one of the grounds for refusal or defer-
pay the Islamic Republic of Iran ... the raJ of recognition or enforcement of the 
amount of U.S. Dollars 2,808,519~ to- award specified in the said Conventibn.''' 
gether with (simple) interest on such Ministry of Defense, 969 F .2d at 770 (citing 9 
amount at the rate of 12% per annum as U.S.C. § 207). 
from September 24, 1991 until the date of 
thls Final Award. [3] The grounds for refusing to recognize 

[Cubic] shall reimburse [Iran] the amount 
of USD 60,000._ advanced by [Iran] in 
excess of its 50% share in the Parties' cost 
deposits. 

(Award § 21). The ruling was issued by the 
Panel Chair, with dissents from both Arbitra­
tors. In sum, one Arbitrator dissents on the 
ground that Iran is entitled to more relief 
than awarded and the other Arbitrator dis­
sents in judgment finding for Cubic. Iran 
filed its petition for an order confirming this 
Award on June 25, 1998. Cubic cross-mo­
tioned for an order vacating this Award on 
October 9, 1998. 

II. DISCUSSION 

A. Standard of Law 

[1,2] The Court is asked to confirm the 
ICC Award pursuant to the United Nations 
Convention on the Recognition and Enforce­
ment of Foreign Arbitration Awards ("Con­
vention"), opened for signature June 10, 
1958,21 U.S.T. 2517, 330 U.N.T.S. 3, reprint­
ed in 9 U.S.C. §§ 201-208. The United 
States became a party to the Convention in 
1970, and Congress soon after enacted legis­
lation implementing the provisions of the 
Convention into domestic law, codified as 
Chapter II of the Federal Arbitration Act 
("FAA"), Pub.L. 91-368, 84 Stat. 692 (1970) 
(codified at 9 U.S.C. §§ 201-208). A district 
court's "review of a foreign arbitration award 
is quite circumscribed." Ministry of Defense 
of the Islamic Republic of Iran v. Gould, 
Inc., 969 F.2d 764, 770 (9th Cir.1992). There 
is a general pro-enforcement bias under the 
Convention. See Id. ; see also Scherk v. ,Al­
bert~ulver Co., 417 U.S. 506, 519-20 & n. 

2. Article V(I )(d)-(e) and Article V(2) of the Con­
vention also set forth grounds upon which a 
court may refuse to recognize or enforce a for­
eign arbitral award. Cubic. however, does nOl 

or enforce an arbitral award include: 
(a) The parties to the agreement ... were, 
under the law applicable to them, under 
some incapacity, or the said 'agreement is 
not valid under the law to whlch the· par­
ties have subjected it or, failing any indica­
tion thereon, under the law of the country 
where the award was made; or 
(b) The party against whom the award is 
invoked was not given proper notice of the 
appointment of the arbitrator or the arbi­
tration proceedings or was otherwise un­
able to present [his or her] case; or 
(c) The award deals with a difference not 
contemplated by or not falling withln the 
terms of the submission to arbitration, or 
it contains decisions on matters beyond the 
scope of the submission to ar~itrafion, pro­
vided that, if the decisions on matters ub­
mitted to arbitration can be separated 
from those not so submitted, that part of 
the award whlch contain decisions on mat­
ters submitted to arbitration may be rec­
ognized and enforced; .... 2 

Convention, art. ·V(l). In particular, courts 
should narrowly construe Article V(i)(c) in 
accordance "ith the Convention's general 
pro-enforcement bias. See Ministry of De­
f ense, 969 F .2d at 770. 

[4] Section 10 of the FAA and case law 
addressing domestic arbitration set forth 
grounds upon which a court may refuse t9 
confirm an arbitration award. These 
grounds, however, are not applicable to con­
fu-mation under the Convention. The statute 
implementing the Convention states that a 
"court hall confum the award unless it. finds 
one of the grounds for refusal ... specified 

make claims pursuant to these provisions of the 
Convention and therefore these grounds arc not 
before this Court.  
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in the said Convention." ' 1 ~: U.S.C. § 207. 
Thus, other provisions 'regarding arbitration 
are not applicable to petitions requesting 
confirmation of an. arbitration. award under 
the Convention. See Ministry of Defense, 969 
F .2d at 770 (limiting discretion of district 
court to grounds to refusal specified in the 
Convention); Management & Technical Con­
sultants S.A. v. Parsons-Jurden Int'l Corp., 
820 F.2d 1531, 1533-34 (9th Cir.1987) ("Un­
der the Convention, an arbiter's award can 
be vacated only on the grounds specified in 
the Convention."); see also Industrial Risk 
Insurers v. M.A.N. Gutehoffnungshutte 
GmbH, 141 F.3d 1434, 1446 (11th Cir.1998) 
(finding that "the Convention's enumeration 
of defenses is exclusive"); Yusuf Ahmed AI­
ghanim & Sons, W.L.L. v. Toys "R" Us, l nc., 
126 F.3d 15,20 (2d ·Cir.1997) ("[T]he grounds 
for relief enumerated in Article V of the 
Oonvention are , the only grounds ,available 
for setting aside an arbitral award."); M & C 
Corp. v. Erwin Behr GmbH & Co., 87 F.3d 
844, 851 (6th Cir.1996) ("Article V of the 
Convention lists the exclusive grounds justi­
fying refusal to recognize an arbitral 
award."). 

B. Cubic's Opposition to Confirmation of 
the Arbitration Award 

1. Article V(l)(c) 

Cubic first contends that the ICC Award 
violates Article V(l )(c) of the Convention be­
cause it "deals with a difference not contem-

• plated by or not falling within the terms of 
the submission to arbitration" and it "con­
tains decisions on matters beyond the scope 
of the submission to arbitration." 3 Cubic 
also alleges that the award violates Article 
V(1)(c) because it ignores the terms of the 
Parties' Contracts. Thus, Cubic argues that 
the "Terms of Reference constitute the juris­
dictional mandate of an arbitral panel, and 
any decision which exceeds the scope of that 
jurisdictional reference is improper." 

[5) Specifically, Cubic argues that the 
Tribunal decided issues not submitted by the 
Parties and issued a ruling based upon legal 
theories not contemplated by and/or asserted 
by the Parties. The legal theories and con­
clusions Cubic takes issue with are: (1) the 

3. Cubic also contends that the Award violates 9 
U.S,C. § 10 of the FAA. As explained by this 

. ,-
"conclusion that the Parties agreed in 1979 to 
discontinue the Contracts at least for the 
time being, i.e., until the results of Cubic's 
attempt to resell the System would be 
known" (Award § 10.ll); (2) the conclusion 
that there was "an implicit agreement for the 
postponement of the ' maturity date of any 
such claims until Cubic had resold the equip­
ment or declared, its inability to resell" (Pro­
cedural Order No. 6 §. 1.3); (3)' the conclu­
sion that there was "a factual termination of 
the Contracts at the request of Iran" (Award 
§ 11.22); and, (4) the finding that it can be 
implied from the Termination for Conve­
nience Clause that "Cubic shall credit Iran 
,vith . " products manufactured for Iran pli­
OI' to the termination of the Contracts." 
(Award § 13.6). 

Cubic's objections are misguid'ed. First. 
the Terms of Reference allow the Arbitrators 
leeway iil resolving the conflict that the Par­
ties presented to them. Cubic cites specific 
questions framed by the Terms of Reference 
and claims that the ICC Award's deviation 
from those particular questions constitutes a 
deviation from the Terms. However , as It'an 
points out, the questions posed for the Arbi­
h'ators were presented in the foUO\ving man­
Iler in the Terms of Reference: 

The issues to be determined shall be those 
resulting from the Parties' submissions 
and which are relevant to the adjudication 
of the Parties' respective claims and de­
fenses. In particular, the Arbi tral Trib~l ­

nat may have to COnside1' the following 
issues (but rwt necessarily all of these or 
only these, and not necessarily in the fol­
lowing order) .... 

(Terms of Reference § 4) (emphasis added). 
The Telms of Reference then proceed to list 
twelve issues that may be considered in the 
adjudication of the Parties' claims and de­
fenses. The Arbitrators were not, however. 
explicitly required to consider all of these 
issues in resolving this cantractual dispute. 
The Arbitrators were also not limited to the 
issues listed, but could consider additional 
issues in resolving this dispute. Further­
more, the Award is within the parameters of 
those twelve issues, even if the legal theories 

Court, § 10 of the FAA does not apply to claims 
brought under the Convention', 
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applied are different from those presented in 
the Parties' pleadings. Thulr, based only on 
an evaluation of the Terms of Reference, the 
use of . legal theories not presented by the 
Parties is acceptable under the Terms of 
Reference. 

[6) Second, Cubic's claim that the use of 
legal theories not presented by the Parties 
precludes confirmation of the Award was reo 
jected by the Ninth Circuit . See Ministry of 
Defense, 969 F.2d at 771. Under the Con­
vention. a court is to determine "whether the 
award e.xceeds the scope of the [arbitration 
agreement], not whether the award exceeds 
the scope of the parties' pleadings." . Id. 
Respondents in Ministry of Defense objected 
to confumation of that award "because the 
award [was] not based on the same legal 
theory as that stated in the pleadings." The 
court found that the subject matter of re­
spondent's claim was "obvious[lyl" the con­
tracts between the parties and to the extent 
the "award resolves the claims and counter ­
claims connected with the two contracts it 
... does not exceed the scope of the submis­
sion to arbitration." Id. Comparing Minis· 
try of Defen.,e to this case, the Court finds 
that the subject matter of this dispute is the 
Service and Sales Contracts between Cubic 
and Iran. The ICC Award resolves the Par­
ties' claims arising from these Contracts and 
the fact that the Award is not based on the 
same legal theories as stated in the pleadings 
cannot be a basis for refusing to confirm it. 

[7) Cubic also disputes the Tribunal's ref­
erence to the Principles of International 
Commercial Contracts published in 1994 by 
the Unidroit Institute ("UNIDROIT Princi­
ples") and the Tribunal's references to princi­
ples of fairness such as good faith and fair 
dealing. Cubic claims that reference to such 
international and equitable principles also vi­
olates Article V(l)(c) because this law ex­
ceeds the scope of the Terms of Reference. 
The reference to the UNIDROIT Principles 
does not exceed the scope of the Terms of 
Reference. One of the issues presented to 
the Tribunal "'-as whether general principles 

4. Cubic relics on Beacon Jouma[ Publ'g v. Akron 
Newspaper Guild. 114 F.3d 596. 600 (6th Cir. 
1997), for its contention that arbitration awards 
based on fairness and equity instead of the terms 
of the a·greement should be overturned. Even if 
this case were binding on this Court. the case 

of international law apply to this dispute. 
That Cubit: disagrees with ·the Tribunal's re­
sponse to the question posed by the Parties 
is not a reason to find that the Tribunal 
addressed issues beyond ~he scope of the 
Terms of Reference. The same is true for 
Cubic's assertions with regard to the Tribu­
nal's references to equitable principles of 
contract law.' 

As stated earlier, this Court's discretion in 
reviewing a foreign arbitration award is quite 
circumscribed. See Ministry of Defense, 969 
F .2d at 770. The Tribunal's reference to and 
application of the UNIDROIT Principles and 
principles such as good faith and fair dealing 
do not violate Article V(1)(c). The Tribunal 
applied these principles to differences con­
templated by and falling within the terms of 
the submission to arbitration and therefore 
the Award does not violate Article V(l)(c). 

2. Article V(l)(a) 

[8) Article V(l)(a) provides that a COUlt 
may refu e to confirm an arbitral award if an 
agreement in writing, including an arbitral 
clause in a contract or an arbitration agree­
ment, is not valid under the law to which the 
palties have subjected it. Cubic appears to 
be arguing that the four theories of the 
Tribunal that Cubic contests constitute oral 
amendments to the Contracts' arbitration 
clauses and the Terms of Reference. Cubic 
contends that these oral amendments violate 
the Convention's requirement that the agree­
ments be in writing. Cubic's construction of 
the Awat;d and the Convention is strained. 

The arbitration clause in the Contracts and 
the Terms of Reference validly present the 
Tribunal with the task of resolving the dis­
pute over the Contracts between h·an and 
Cubic resulting from the unusual circum­
stances surrounding the 1979 Iranian Revolu­
tion. This Court cannot refuse to confirm 
the Award simply because the legal theOlies 
and conclusion presented in the Award dif­
fer from those contemplated by the Palties 
in their pleadings. Legal theories used by 

resolves a domestic arbitration dispute arising 
from a collective bargaining agreement and is 
thercf'ore not applicable to the confi rmat ion of 
arbitral awards under the Convention. See Alit1· 
iSlry of Defense. 969 F.2d at 770; see also M 0:. C 
Corp .. 87 F.3d at 85 1 (6th Cir. 1996). 

 
United States 

Page 6 of 7

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



• 

• 

I 

I 

1174 29 FEDERAL SUPPLEMENT, 2d ' SERIES 

adjlldicators to resolve contract disputeS' aFe 
not considered',oral amendments to the con­
tract or the arbitration agreement. Article 
V(l)(a) of the Convention does not present 
this Court with grounds for refusing to con­
firm the Award. 

3. Article V(1)(b) 

[9] Article V(1)(b) allows a court to re­
fuse confirmation of an arbitral award if the 
"party against whom the award is invoked 
was not given proper notice of the appoint­
ment of the arbitrator or of the arbitration 
proceedings or was otherwise unable to pres­
ent [his or her] case." Cubic contends that it 
was "denied a meaningful opportunity to 
present its case" because: (1) Iran shifted its 
factual and legal theories throughout the pro­
ceedings; (2) the Tribunal issued interim de­
cisions regarding bifilrcation of the proceed­
ings; and (3) the legal theories and remedies 
articulated in the Award were not previously 
presented. Even if these allegations were 
true, these claims do not rise to the level 
required by Article V(1)(b) to justify a refus­
al by this Court to confirm the Award. Cu­
bic's active participation in the entire process 
demonstrates notification of the proceedings, 
therefore Cubic presumably relies on the lat­
ter part of Article V(l )(b) to justify its claim. 
However, Cubic was also "othenvise able to 
present [its] case." Two hearings were held. 
Cubic also had several opportunities for 
briefing. Cubic had its "day in court" and 
had ample opportunity to present its inter­
pretation of the facts and its legal theories to 
the Tribunal. Therefore, the Award does not 
violate Article V(1)(b). 

Ill. CONCLUSION 

The Court hereby GRANTS Iran's Peti­
tion for Confirmation of the Foreign Arbitral 
Award and, subsequently, the Court hereby 
DENIES Cubic's Cross-Motion to Vacate 
the May 5, 1997 ICC Arbitration Award. 

IT IS SO ORDERED. 

.. ' 

Carole McKENZIE, Individually and as 
Prochein Ami for Kathryn McKenzie, a 
minor; and Roger McKenzie, Plaintiffs, 

v. 

HAWAII PERMANENTE MEDICAL 
GROUP, INC.; Kaiser Foundation 
Health Plan, Inc.; Jerry I. Wilson, De­
fendants. 

Civil No. 98-00726 DAE. 

United States District Court, 
D. Hawaii. 

Dec. 4, 1998. 

Pedestrian brought action against mo­
torist and motorist's health care providers, 
alleging in part the negligence, strict liability, 
and' medical malpractice of helrlth care pro­
viders in administering motorist's prescrip­
tion, and motorist cross-claimed against 
health care providers. On health care provid­
ers' motion to dismiss the complaint and the 
cross-claim, the District Court, David Alan 
Ezra, J., held that pedest.Iian was not re­
quired by Hawai'i statute to proceed with 
claim through medical claim conciliation pan­
el (MCCP) hearing before commencing suit 
in federal court based on diversity jurisdic­
tion. 

Motion denied. 

, Federal Courts e=>428 
Hawai'i statutory requirement that med­

ical tort plaintiff proceed with claim through 
medical claim conciliation panel (MCCP) 
hearing before commencing suit in "any 
court" of Hawai'i did not apply to medical 
malpractice claim flied in federal court on 
basis of diversity jUlisdiction, as MCCP re­
quirement was procedural rather than sub­
stantive; it did not bar state action for medi­
ca! malpractice, but instead simply delayed it. 
so that federal. court action would not provide 
plaintiff with claim that was otherwise un­
available in state COUlt. HRS § 671-12. 

L. Richard Fried, Jr., Cronin Fried Sekiya 
Kekina & Fairbanks, Honolulu. HI, for Car-
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