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remadies better sgited to balanee the rele-
vant interests™. - -

The second problem with Bally's argument
is that it is too broad in scope. Bally argues
that the proxmity of Faber's “Images of
Men” site tarnishes the good will that Bally's
mark enjoys because it improperly creates an
associgtion between Bally's mark and por-
nography. [If the Court accepted thi=s argu-
ment it would be an impossible task wo deter-
minge dilution on the Interpet. [t is true that
both sites are under the same domain name,
“Compupix.com.” Furthermore, it is also true
that at a variety of times there were links
between Faber's various sites. However, at
o time was any porpographic material con-
tained on Faber's “Bally sucks™ site. From
its inception, this site was devoted to con-
sumer commentary. Looking bevond the
“Bally sucke" site to other sites within the
domain or to other linked sites would, to an
extent, include the Internmet in its entirety.
The essence of the Internet is that sites are
connected to facilitate sccess to information.
Including linked gites az grounds for finding
commercial use or dilution would extend the

gtatute far bevond itz intended purpose of IQ

protecting trademark owners from use
have the effect of “lessening .. . the cap
of a famous murk to identfy and di

goods or services.” 15 US.C. § 1147

Conrt granta Faber's mo-
tion judgment on the claim of

D. Uwfirir Competition

Bally relies on the claime of trademark
dilution and trademark infringement to es-
tablish its elaim of onfair competition. Be-
cuuse Fuber has shown that he is entitled to
summary judgment on the trademark in-
fringement and dilution claims, the Court
grants Faber's moton for summary judg-
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n'rﬁ--uhhmm;ﬁ:&h?

In Faber's reply to Bally's opposition he
raises the claim that he i= entitled to attor-
ney's fees under the Lanham Act because the
plaintiff’s claims have no substance. Becanse
Faber did not include this argument in his
motion, the Court declines to address this
issue becanse Bally has not had an opportu-

nity to respand.

iMl. Conclusion

The explosion of the Internet is not

out [ts growing pains. It is an
means for business to disseminate i -

tHon, but it also affords erig sthose
businesses an equally effig ans  of
@ere.tmdz—

dilution

The MINISTRY OF DEFENSE AND SUP-
PORT FOR THE ARMED FORCES OF
THE ISLAMIC REPUBLIC OF IRAN,
as Successor in Interest to the Ministry
of War of the Government of [ran, Peti-
tioner,

¥

CUBIC DEFENSE SYSTEMS, INC., as
Successor in Interest to Cubic Interna-

tional Sales Corporation, Respondent.
Civ. No. 98-1165-B.

United States District Court,
5.0, California,

Deec. T, 1988,

Ministry of Defense and Support of the
Armed Forces of the Islamic Republic of

ment on the onfair competition claim as well.  Iran filed petition for order confirmingUmited Stat
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Che ss 27 FSupp.2d 11688 (S.[LCal. 1%98)

eign arbitral award against military supplier.
The District Court. Brewster, Senior District
Judge, held that: (1) fact that award was not
bazed on same legal theomes as stated in
pleadings was not & basis for refusing to
confirm it, and (2) supplier received adequate
opportunity to present it case to tribunel
Petition for confirmation granted.

1. Arbitration =12
Treaties =31
There is a general pro-enforcement bigs
under the United Nations Convention on the
Recognition and Enforcement of Foreign Ar-
bitration Awards. 9 U.S.CA. §§ 201-208.
2, Arbitration &=71.1
Treaties S=s
Under the United Matons Convention
on the Hecognition and Enforeement of For-
elgn Arbitration Awards, upon application for
an order confirming the sward, the distriet
court has hittle discretion: the rourt shall
confirm the award unless it finds one of the
grounds for refusal or deferral of recognition
or enforcement of the award specified in the
Comvention. 9 US.C.A. &5 201-208,

3. Arhitration &=1.2
Treaties =&

Courts should narrowly construe \the
provigion for exceptions to the Unfted Na-
tions Convention on the Becognition s En-
forcement of Forelgn Arbitratice Awards, in
aceordance with the Copyention's general
pro-enforeement bias. & ASCA 5§ 20
208.

4. Arbitration ==72.1
Treaties ¢=8

Other prygvislons of the Federal Arbitra-
tion ActJFPAA) regarding arbitration are not
applicable ™ petitions requesting confirma-
tinmgNamwrbitration sward under the 1 nited
Nation®’ Convention on the Heeognition and
Enforcement of Foreign Arbitration Awards.
B US.CA 55 201-208.

3. Arbitration =31
Treaties =8
In proceeding under United Nations
Convention on the Recognition and Enforce-
ment of Foreign Arbitration Awurds, fact
that award was not based on same legal
theories as stated in pleadings was not a

besis for refusing. too eonfirm it: terms of
reference listed issues that “may”™ be commd-
ered in adjudication of claims, but arbitrators
were not lmited to those issues listed. 9
US.CA §§ 201-208

6. Arbitration =31
Treaties =%

Under the United Nations Convention
on the Recognition and Enforcement of For-
eign Arbitration Awards, a eourt is to, deters
mine whether the award exceeds the scop@pt
the arbitration sgreement, not whetherghe
sward excesds the seope of thel pamies’
pleadings, 9 US.CA §§F 20]1-208

7. Arbitration &=29.5
Treaties &=§

In proveeding unddr United Nations
Convention on the\Iesegnition and Enforce:
ment of Foreigo Arbliraton Awards, arbitra-
tion tribunal's\référence to Principles of In-
ternationah, Commereial Contracts and to
principlés of fairness such as good faith and
fair{dealing did not exceed scope of terms of
frefepdfice; one of the issues presented to
tmibtinal wus whether general principles of
tternational law applied to dispute. 8

US.CA. &% 201-208,

5. Arhitration =31
Treaties S=§

In proceading under United Nations
Convention on the Recognition and Enfores-
ment.of Foreign Arbitration Awsrds, tribamal
did not impermissibly orally amend eon-
tracts’ arbitration elauses and terms of refer-
ence by using different legal theores from
those contemplated by parties in their plead-
ings, 9 USB.C.A 5§ 201-208

§. Arhitration =31.11
Treaties &=8

In proceeding between military supplier
and foreign country under United Nationsz
Convention on the Reeognition and Enforee-
ment of Foreign Arbitration Awards, suppl-
er received adequate opportunities to present
its ease to tribunal; two hearings were held,
and supplier had several opportunitiez for
l:rriEﬁJ‘Jg. 8 U S.CA, 55 20]1-208.

United States
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Mina Almassi, Copertino, Cakifornia, An-
ﬂ:wi’ Van Patten, Los Angeles, California,

for petitioner,

C. Stephen Hesrd, Jr., New York City,
Paul C. Workman, Los Angeles, California
for respondent.

ORDER GRANTING PETITION TO CON-
FIEM FOREI:N ARBITRAL
AWARD AND DENYING CROSS-
MOTION TO VACATE THE MAY 5,
1997 1CC ARBITRATION AWARD

BREWSTER, Senior District Judge.

Petitioner, the Ministry of Defense and
Support of the Armed Forees of the Lslamie
Republic of Iran (*Iran"), filed a petition on

.Jmﬂilﬂiﬂfnrmﬂﬁu‘ﬂmﬂmﬂngl
Foreign Arbitral Award against Respondent,
Cubic Defense Systems, Ine, ("Cubic™). Cu-
bie filed a cross-motion on Oetober 9. 1998 to
Vacate the May 5, 1997 Coart of Arbitration
of the International Chamber of Commerce
(“ICC") Award (“Award"). Cuobic contends
that the ICC Award exceads the scope of the
terms of the submission to arbitration and
ignores the terms of the Parties’ Contracts,
Cubie also claims that it was not given a
mesningful opportunity to present its case.
The tssue before this Court is whether C
bic’s claims preclude this Couri from co
firming the 1CC Award.

L. FACTUAL AND PROCE
BAC

paid ﬂxﬂnr!ﬂﬂﬂ.ﬁi! under the Sules Con-
tract and 3302857 under the Service Con-
tract as of October 4, 1978,

In late 1978 and early 1979, politieal unrest
and revolution developed in Iran, resulting in
the Shah's departure from Iran and the re-
turn from exile of Ayatollah Rubollah Eho-

mefni'! Iran alleges that Cubie breached

I. For s compleie account of the political unrest
in Iran during this pericd, 10 Mimisiry of Defense

29 FEDERAL SUPPLEMENT, 2d SERIES

both, Contracts by remeving its service spe-
cinlists from Iran and by failing to deliver the
military system and equipment. Cubic alleg-

es that in February and March of 1978
Cubic sent Iran notices of completion of
Milestone 3 of the Sales Contract and de-
manded payment of 35.408,651. According

to Cubie, Iran did not respond to these no-

ticez, accept delivery, or make payment
Furthermore, Iran claims that after the Ira-

nian Revolution in 1979, Cubic sold the goods

to & third party, retained the sale p 0
and failed to notify Iran of the sale. Cu
however, alleges that it notified [ran
possibility of resale on August 3, 1079,
On January 19, 1982, [ran
against Cubie with the Iran
Claims Tribunal at the
1887, the Iran-11.5.

an Order stating
hear the matter.

Pursuant to

tracts, Tran Request for Arbitration
before September 24, 1991, Arti-
cle 15 Contract and Article 18 of
the Contract both state that “[a]ny

By, dlsput.a- or claim arising out of
ating to [these contracts] or breach
ghall be settled by arbitration in the
City of Zurich, Switzerland. in accordance
with the lows of the Government of lran n
offert as of the date of [these eontracts]”
Iran and Cubic appointed their respective
Arhitrators in 1982, and the [CC appointed a
Panel Chair on May 6, 1993. On July 14,
1993 the Parties attended a pre-hearing con-
ferenee ot which the Terms of Roference for
the Arbitration were decided.

On Aogust 11, 1893, the ICC ordered bi-
furcation of the dispute, deferring the issue
of quantification of the elaim and counter-
claim. Thus, on June 13-15, 1994, a hearing
wis held on all issues except for the quantifi-
cation pursuant to the Aupust 11, 1963 Or-
der. On April 6, 1985, the ICC Tribunal
issued an Order finding that Iran's claim for
reimbursement and Cuobics eounterclsim
were not time-barred by the [ranian statute
of limitations and that the bifurcation of the

proceedings was no longer applicable,
af the [slarie Repiblic of Tran v Gould Fre., 887
F.2d 1357, 1358-60 (31h Cir. 1989). United Stat
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Clte as 28 F.Supp.2d 1188 (S.D.Cal 1938}

Another hearing was held on November T-
8, 1885. On December 1, 1985 the I[CC
ordered further briefing by the Parties. On
May 5, 1997, the ICC issued 18 Final Award:

Cubic Defense Syvstem[s], Ine . shall
pay the Islumic Republic of Iran the
amount of 1S, Dolleors 2808519 to-
gether with (gimple) interest on such
amount at the rate of 12% per annum as
from September 24, 1991 until the date of
this Final Award.

[Cubie] shall reimburse [Iran] the amount
of USD 60,000 advanced by [lran] in
excess of its 60% share in the Parties' cost
deposiia,
(Award § Z1). The ruling was issued by the
Panel Chair, with dissents from both Arbitra-
tors. In sum, one Arbitrator dissentz on the
ground that Iran is entitled to more relief
then mwarded and the other Arbitrator dis-
sents in judgment finding for Cubie. [ran
filed its petition for an order confirming this
Awmrd on Jume 75, 1998 Cubie eross-mo-
tioned for an order vacating this Awurd on
Oetober 8, 1508,

Il. DISCUSSION
A, Standard of Law

[1,2] The Court iz asked to confirfg the
ICC Award pursuant to the United” N\ions
Convention on the Recognition afd \Epforce-
ment of Foreign Arbitration &%Wakds (“Con-
vention™), opened for sigitaxe June 10,
1958, 21 UST. 2517, 380/ UN{T 5. 3, reprint-
ed in 9 USC. §§ @N<20E. The United
States berame a partiOto'the Convention in
1870, and Congress sepn after enacted legis-
lation implem@ntiog® the provisions of the
Convention \imtd, domestic law, codified as
Chapter NN the Federal Arbitration Act
“FAAY Pub.L. 91-268, 84 Stat. A9 (1970)
(codifitaut 0 U.S.C. §§ 201-208). A district
court® “review of a foreign arbitration award
is quite circumscribed.” Ministry of Defense
of the [slomic Republic of fran v CGowld
e, 969 F.2d Ted, T70 (9th Cir.1992). There
i5 4 general pro-enforcement bias ander the
Conventlon. See Id; see also Scherk v Al-
berto—Culver Co. 417 U5, 506, 518-20 & n.

2. Article ¥I1jidi-(e) and Article ¥i2) of the Con-
vention also set forth grounds wupon which a
court moy refuse to recognize or enforce o fior-

15, 94 5.Ct. 2449 41 LEd2d 270 (1974
Upon application for an onder confirming the
award, the “distriet court has little diseretion:
*The court shall confirm the sward onless 1t
finds one of the grounds for refusal or defer-
ral of recogmition or enforcement of the
award specified in the said Convention.'”
Ministry of Defense, 968 F_2d ot T70 (citing §
US.C. § 207).

[3] The grounds for refusing to recognze
or enforce an arbitral award include
{a] The parties to the agreement . . e
under the law applicable to them, hddeF
some incapacity, or the swd sgresemant s
not valid under the law to which the par-
ties have subjected it or, faflireany indica-
tion thereon, under theflaw\oF the country
where the award was hadey” or
{b) The party agdfind whom the award is
irvoked was nelegden proper notice of the
appointmeny’ of Me arbitrator or thé arbi-
fration pracieumgs or was otherwise un-
able toypresent [hiz or her| case; or
{c] Thedward deals with a difference not
gonthmiplated by or not falling within the
thents of the submission to srbitration, or
i eontains decisions on matters beyond the
geope of the submission to arbitration, pro
vided that, if the decisionz on matters sub-
mitted to arbitration can be separated
from those not &0 submitted, that part of
the award which contain decksions on mat-
ters gsubmitted to arbitration may be rec-
ognized and enforeed; o
Convention, art. V{1l In particulsr courts
should narrowly construe Artiele Ville) in
accordance with the Convention’s peneral
pro-enforcement bizs, See Moeistry aof De-

ferae, 968 F.2d at T70,

[4] Section 10 of the FAA and case law
pidressing domestic arbitration set forth
grounds wpon which a court may refuse to
confirm  an  arbitraton awari, These
grounds, however, are not applicable to con-
firmation under the Convention. The statute
implementing the Convention stites that a
“tourt shall confirm the sward unless it finds
one of the grounds for refusal specified

make claims pursusnt 1o these provisions of the
Convention and therefore these grounds ane nol
before this Court

cign mrbitral sward. Cubic, however, does fot United States
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court to grounds to refusal specified in the
Convention); Management & Technica! Con-
millanty S.A. v Porsons=Surden [rfl Corp,
820 F2d 1531, 1533-34 (9th Cir.1887) (“Un-
der the Convention, an arbiter's swurd ecan
be vacated only on the grounds specified in
the Conventon"); see also Mmdustrial Riak
Insurers v MAN.  Gutehoffaungshutte
GmbH, 141 F3d 1434, 1446 (11th Cir.1998)
ifinding that “the Coovention's enumeration
of defenses iz exclugive™); Yusiy™ Akmed Al-
@ shonim & Sons, WLL v Toys “R” Us, Ine.,
126 F.3d 15, 20 (2d Cir.1997) ("{The grounds
for relief enumersted in Article V of the
Convention are the only grounds available
for setting aside an arbitral award.”); M & C
Corp. v. Evwin Behr GmbH & Co., 87 F.34d
#44, B51 (Bth Cir.1%96) (“Article V of the
Convention lists the exelusive grounds justi-
fying refusal to recognize an arbitral
award."),

29 FEDERAL SUPPLEMENT, 2d SERIES

in the said Convention.” '8 US.C. § 207.
Thus, other provisions regarding arbitration
are mot appbeable to petitions requesting
confirmation of an arbitration award under
the Convention. See Ministry of Defense, 969
F2d at T70 (limiting diseretion of distriet

“concinsion that the Parties agreed in 1970 w
discontinue - the Contracts at least for the
time being, ie, untl the resuits of Cubic’s
attempt to resell the Systern would be
known™ (Award § 10.11% (2) the conclusion
that there was “an implicit agreement for the
postponement of the maturity date of any
auch elaims until Cubie had resold the equip-
ment or declared its inability to resell” (Pro-
cedural Ordér No. 6 § 1.3x (3 the conclu-
gion that there was “a factual termination of

5 11.22); and, (4) the finding that it

the Contracts at the request of Iran”™ t%@

implied from the Termination I'm-@l

mence Clause that “Cubie shall n
with ... products manufactu piri-
or to the termination nf@ iy

{Award 3 13.6).
Cubie’s objections

the Terms of Refl

leewny in reso

First.
ow the Arbitrators
conflbet that the Par-

Cubie cites specific

by the Terms of Reference
the ICC Awwmrd's devistions
firom icular questions constitutes
1 m the Terms. However, as [ran
out, the questions posed for the Arbi-

B. Cubic's Opposition to Confirmation Iﬂ'ﬁmm were presented in the following man-

the Arhitration Award
L. Article V{1Me)

Cubie first contends that the Iﬂg
vinlates Article Villie) of the jon he-
canse it “deals with a eontem-

Thus, Cubic argues that
¢ constitute the jurts-
ndate of an arbitral panel, and

arision which excesds the seope of that
jurisdietional refarence I8 improper.”

[5]1 Specifically, Cubic argues that the
Tribunal decided issues not submitted by the
Parties and issued a ruling based upon legal
theories not contemplated by and/or asserted
by the Parties. The legal theories and con-
clusions Cubic takes issue with are: (1) the

3. Cuobic plso contends that the Award wiolates 9

S

in the Terms of Referenee:

The tesues to be determined shall be those
resulting from the Parties' submissions
and which are relevant to the adjedication
of the Parties’ respective claims and de
fenses. [n particular, the Arbitral Tribu-
nal may have bo consider the follmerng
isrues (bud el meceasarily all of these or
only thess, and not necessarily in the fol-
lwing arder)

(Terms of Heference & 4) (emphasts added).
The Terms of Reference then proceed to list
twelve ssues that may be considered in the
adjudication of the Parties’ claims and de-
fenses, The Arhitrators were not, however,
explictly required to conglder all of these
issues in resolving this contractual dispute,
The Arbitrators were alzo not limited to the
issues listed, but could consider additional
issoez in resolving this dispute. Further-
mare, the Award is within the parameters of
those twelve iszues, even if the legal theories

Court, § 10 of the FAA does not apply 1o claims

= ikl

et P ke =

USC § 10 of the FAA As explained by this broaght under the Conventian. United States
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applied are different from theose presented in
the Partiss’ pleadings. Thuoe, based only on
an evaluation of the Terms of Reference, the
pse of legal theories not presented by the
Parties iz acceptable under the Terms of
Reference.

(6] Second, Cubic's clpim that the use of
legal theories not presented by the Parties
precludes sonfirmation of the Award was re-
jected by the Ninth Cireuit.
Defense, 3689 F.2d at 7il. Under the Con-
vention, 4 court is to determine “whether the
awnrd exeepds the scope of the [arbitration
pgresement], not whether the award excesds
the seope of the parties’ plesdings” . fd
Respondents in Minisbry of Defense objected
to confirmation of that award “because the
gward [was] not based on the same legal
theory as that stated in the pleadings.” The
court found that the subject matter of re-
spondent’s clum was “obvious[ly]” the con-
tracts between the parties and to the extent

Zee Ministry of

of internationad law apply to this dispute,
That Cubic disagrees with the Tribunal's re-
sponse to the question posed by the Parties
5 not a resson to find that the Tribunal
pddressed isues bevond the scope of the
Terms of Reference. The same is true for
Cubic's assertions with regard to the Trbu-
nal's references to equitable principles of
contract law.!

As stated earlier, this Court's diseretion in
reviewing a forelgn arbitration award is quité
circumseribed.  See Minmstry of Defense A9
F2d at 770. The Tribunal's reference towhd
spplication of the UNIDROIT Pnndjﬂr‘-.—ﬂ..ﬂﬁd
principles such as good faith and\fairsehling
do not violate Article Vi1)(¢). <Fhdy Tribunal
applied these prineiples to” df{ovences con-
templuted by and fullingShbis the terms of
the submission to ar¥lgatien and therefore
the Awurd does got“wiolite Article Viliel

2, Article ViNda)

i the “award resolves the claime and counter- ; N/ )

' cluims econnected with the two contracts it 18] ArQebeV(llial Pm'td‘h that a court
g does not exceed the scope of the submis- MY ref@eds confirm an arbitral award if an
: sion to arbitration” Jd Comparing Minis- SETYemRd in writing, including an arbitral
b try of Defesse to this case, the Court finds ulea a contract or an arbitration sgree-
that the subject matter of this dispute is the ( Qe ks not valid under the luw to which the
Servies and Sales Contracts between Cuybie=#arties have subjected it. Cubie appears to
and Iran. The TCC Award resolves thefad, S be arguing that the four theories of the
ties' elaims arising from these Contrafagiyd  [ribunal that Cubic contests constitute oral
the fact that the Award is not baged on/the amendments to the Contracts’ arbitration
same legul theories as stated in @hedpleadings  clauses and the Terms of Reference. Cubic
cannot be a basis for refusinggh confirm it. contends that these oral amendments violate
[7] Cubic also disputgf (hFribunal’s ref- the Convention's rur.;u.lrumu_:rln that the agree-
Prine : : ments be in writing. Cuble’s construction of
S o the A Intermtional the Awsrd and the Convention i strained
Commereial ContradE-pablished in 1994 by " ; 5 '
the Unidroit Insthute Y“UNIDROIT Princi- The arbitration elaose n the Contracts and
ples™) and tha Thibrnal's references to prinei- the Terms of Reference validly present the
ples of fﬂll-'ﬂF\E wmuch as II'-“-"'l faith and fair Trbunal with the task of resolving the dis.
dealing. i.'ll-hlt elaimz that reference to such  pute over the Contracts between [ran and
"M"“Im"d equitable principles also vi- Cubie resulting from the unosusl cireom-
# J]In‘[ﬁ Mg]e Vilde! berauze this law ex- stances surrounding the 1979 Iranian Bevolu-
¥ pepds the apnpe of the Terms of Heferenos. tion. This Coart eannot refuse to confirm
The reference to the UNIDROIT Prineciples the Award simply becaugse the legal theories
t does not exceed the scope of the Terms of and conclusions presented in the Award dif-
5 Reference. One of the issues presented to fer from those contemplated by the Parties
:ii the Tribunal was whether general principles  in their pleadings. Legal theores used by
¥ 4. Cubic relics on Bescon Jourmad Plabl g v Akroe resoives a domestic arbiiration dispute arising
1 Newspaper Gudld, 114 F.3d 598, &00 (ath Cir from a collective Bargaining agrecment and =
| 1997, [or s contention that arbitration awards theretore noi applicable 1o the confinmation of
based on fatrness and equity instead of the terms arbitral awards under the Convention. See Win-
ol the BErecment should be overtmrmed. Even o 1siry o Defense, 969 F.2d of TT0; see also W & ©

. this cose were binding on this Coart. the case Corp., 87 F.3d ar 851 16th Cir. | 994) United States
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adjndicators to resolve contract disputes are
not considered oral amendments to the eon-
tract or the arbitration agreement. Article
Vil¥a) of the Convention does not present
this Court with grounds for refusing to con-
firm the Award,

3. Article Vil)h)

[9] Article V(1)(b} allows & court to re-
fuse confirmation of an arbitral award if the
“party against whom the award is invoked
was not given proper notice of the appoint-
ment of the arbitrator or of the arbitration
proceedings or was otherwise unable to pres-
ent [his or her] ease.” Cobic contends that it
was “denied s mesningful opportunity to
present itz caze” because: (1) lran shifted its
factual and legal theories throughout the pro-
ceedings: (2) the Tribunal isswed interim de-
cisions regarding bifurcation of the proceed-
ing=; and (3) the legal theories and remedies
articulated in the Award were not previously
presented. Even if these allegations were
true, these claims do not rise to the level
required by Artiele Vi1xb) to justify a refus-
al by this Court to confirm the Award. Co-
bic's active participation in the entire process
demonstrates notification of the proceedi
therefore Cubic presumably relies on the
ter part of Article V(1)(b) to justify
However, Cubic was also “o i to
present [its] caze.” Two
cnhh: also hnﬂ severdl

@ CONCLUSION

hereby GRANTS Iran's Pet-

jon of the Foreign Arbitral
Award and, subsequently, the Court hereby
DENIES Cubic's Cross-Motion to Vacate
the May 5 1997 ICC Arbitration Award.

IT IS S0 ORDERED.

tian fior

2 Jurpmr
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Carole McKENZIE, Individually and as

Prochein Ami for Kathryn McKenzie, a
minor; and Roger McKenzie, Plaintiffs,

HAWAIl PERMANENTE MEDICAL
GROUP, INC: Kaiser Foundation
Health Plan, Ine; Jerry L Wilson, De-
fendants.

Civil No. 98-00726 DAE.

alleging in part the n strict liability,
and medical mal L1 nfhulﬂ'.tmprn—
viders in @ motorist’'s preserip-
tion, amd gt cross-claimed  against
health 1:I-e-ra On health care provid-

bo diemigs the complaint and the
the District Court, David Alan
J., held that pedestrian was not re-

d by Hawall statute to procesd with
i throogh medical elaim conciliation pan-
el (MCCP) hearing before commencing suit
in federal eourt based on diversity jurisdie-
tion,

Motion dended.

Federal Courts ==423

Hawail statutery requirement that med-
ical tort plaintiff proceed with claim through
medical claim conelliation panel (MCCP)
hearing before commencing suit in “any
court™ of Hawali did not apply to medical
malpractice claim filed in federal court on
basis of diversity jurisdiction, az MCCP re-
quirement was procedural rather than sub-
stantive; it did not bar state action for medi-
cal malpractice, but instead stmply delayed it,
o that federal court action would not provide
plaintiff with claim that was otherwise un-
available in state court. HRS § 671-12,

L. Richard Fried, Jr., Cronin Fried Sekiya
Kekina & Fairbanks, Honolulu, HI, for Jaited State
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