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UHITES STATES COURT OF AFFERLS

FOR THE SECOHD CIRCUIT

e Aogest Teea 1997

(hequed: November 20, 191  Cecided: Septesber 1, 1930

Decket Wo. 37-7214

DIROPCAR [TALIA, 5.P.A.,
Flaint LEL-Bppelles,

T,

BATELLAND TOURS, THC-,

(ol erdant IEant.

sEzsEEEmEEErEEEEEEEEETEEET]y

Beilore: DANEE and WALKER, Cizcolt Judges, and
EANT,” Distrlet Judge,

Appeal leom & judgeent of the United States Sdstrict

Court for the Eaatera District of Bew Tork [Carol Bagl

. EUROPCAR
08N F. FERFETTI, Esq., Mew

tock, H.Y., [oe Plalnilfd-
HEIIH.

BALKER, Clocult d

Defandant-appel last Malellsno Touis, Tee,

("Malellsao”) sppeala from the Jussacy 31, 1991, judgment

ko and flinally resolved by o sole ackitcalor appodnted

seiected by the parties. The

daelds under the rales keoun ln

1 systen a4 ‘achitrato drelteale in

' {Infommal procesdings) .
%imu avese in 1991 43 to which party was eatitbed

of the United States DEstrict Court for the Eastern &\;w curtabn value-added-tan gefundy that had been realitted

Distrlet of Waw Tork [Carol Bagley Mman, Julge|

plalatlff-apgellen Eurcprar IRalle 5.p.0."3
notlon lor semmary jusqment on Lt -ﬁ }& ]

enforcemeat of a fareiqn i:rhl.l.l'l’i d under the
Coavestlon os the Recoqnitd foroement of Fegeign

Mablbral Mawrds |!I-I 5.7, 1500, T.1.A.8. Bo. €31,

yu-_nudzq § 201 et seq. (the “Comvention”).
Mk . the partiss entersd inio an agreement
@u:r—ht'l uhereby Duzepear, an [tallea car

hnllnm. agteed te provide veatal car services In

taly to customecs gent to It by Malellaan, an Rmerican

bean, Judqe], entorcing a forelgn athitration svacd,
teavel agency. The 1948 agreemant contalned am

Vacaied and Ressaded,

The Homorable Charles L. Briesst, of Lhe United States:
Fletcict Court [or the Sowtherm Ddstrick of Mew Tark,
sitiing by deslqnatien,

arhitration clanse providing that the ageeesant woeld be
goveraed by Itallan law aad that
la|op dispete arialeg from or in connection with this
agreemeat; [ncluded [aic] these relaked to jts

walidity, peilosmancs o termlnatien wlll be subwmipied

by the Ttallia tan sutborliy to Melellino. Usable to sgeen
on 4 sale arblirator as required by the 1900 agresssat, thi
partias entered isbe 3 supplonsatal asbiloation agreement,
which prowlded Ln relevmt park:

[tlhe egreement bebwsen Helellono Tours, Inc, sed
Duropear Italis S.p.A. i3 requlaked by Ttallss Jaw.

In the event that sy dispuke shall apbse with
respect to tha application of this agreenert, lacleding
lts validity, execulica or mesclutien, it shall be
sottled by & Final asbitratisn by s Arbiteatlon Panel
of thees arbitrators, as sedceble edjmaters, appainted
az follousy eochk part [sde] wbll dppalal an
arbdtrator, and the thdrd asblioater, sho will act as
Fresideat of the Fanel will be mstsally appoinked by
the two mrhitrators se appainted. . . .

The Pansl wlll Secide the conbroneray jrecsusat

Lo the roles set docth In tBe Ttalian legal syaten
Iai the "Asbitrato leritoale bn Equitd |procediments
izformale]®; (Iaforsal acbitration oa equitable
prounas).

Thes, &8 In the 1980 aqreemest, the procedece to be

uzed way “arbdbrato ieeituals® and the acbitration panel®s

United State
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dacislon was bo be & “flnel acbdtratlon.®

Followlng
weltten submlsalons and hearimgs, the aelscted panel
insued an award in favor of Bscopeir In Juse of 1952,

I July 1992, Eeeoprar comsenced ia acklon in Ehe
Itallus courty o conflem the arbitration ausrd ard ta
shialn an order of paymeat. Hilallare combered by
cossenc (g o collateral sction Lo hawe the sward set salde
on the ground of frawd, alleqing that the arbliratsts
deciadon wan baned on o Febivary M, 1919, sqresment (the
"1¥?7 speecaeal”™) that centalned @ forged Heiellams
algaature.

The Trikunsl of Roms censolidated the sctizns and by
& decisicn dated March 19, I9%E, ruled In [avor of
Eutopear and rejected sll of Malellass®s claies, Thw
tribueal fosad that Haiellano had nob caised the jssws of

forgery to the arbibrators and that the arbitrators”

actioa |n the Esptem District of Mew York seeking or proceedisgs [all i thé Convenbion, 9 0.5.C. §
recogaition and enforcement of the arbitral avard pursuast 201, and any 4 forelgn ashitraticn may seek

to the Conventlon wnd § U.5.C, § 307,  HMalellano opposed m.!i:ur.@i distelel coust of an scbliral awacd
anlorcement, argulog, Uster alis, that the distrlet court ui@- years after the sward 1s made, ¥ 0.5.C. §
lacked ssbject matter jurisdiction becouse arbitrate - @ The court shall confirm the asard unless It finds

Lrriteale in nob covered by the Conwentios and, |n tl& one of Ele grousds Lor relusal or deferral of recogaltlon

alvernative, thet tha discrict conry should
decislor pesding the ostcome of the trial @h‘

of Foms in accordence with Spisr », Ca cio Tecnica
S.p.A, €83 F, Supp. 011 [5.0.4
Europear moued [or » L in October of

1981, sl the di:t:l:%& wrted the mokion bo
Hegiatrate Judge Q—bm Gold rejected Mzinlling’a

Argurents ried that Esropoar’s mstlen fop

be granted, AKpart froa ene modificatidn

evant here, Judge Mmoy adepied Judje Gold's Beport

detlalon way based peleclpally on the parties® tes-year ?%Hmﬂﬂ In ft= entivety and satered jedqment
i

busiress relaticnship rather than on any particular
uritten agresment. Halellano appealed the Ti
Bome's conflrmstlon of the srbitral aus $—
Court of Appeals.

On August 0, 199{, while the sbovs lkigatlen wap
urederway In the Ttalian courts, but before the cetcoss of

the proceedingy in the Tribunal of fose, Eopopear filed @

4

of Enpepear i bhe imoust of §1,100,28) with intecesi and
costs. Thizs sppeal fallewwd.
DiIScrEsIM
The Convention provides for the enforcement of
srblbration sqresments asd the confirmation of foreigm
arbibral avards, Conveatien, asks, I, 100, District

(ouELy hawe Deen given criglnad jurladietien over sctlons

5

or enforcement of the awerd specified in the ; . .

Coaveatlon,” [1d, The grourds [or refusing Do enforce as

sward ars limited to the specific defenses snumeqated in

Acticle ¥ of tha Convantion, which provides In célevant

pact:

L. Ezceqnitlon sad enforceseat of the svard map be
reduaed . . . only BF (the] party |requasting
cefusal] furnbabes . . . proof that:
el The awicd kas Aot yet becoms binding on the
parties, or has been set aside or susponded By &
cospetent sathority of the comstey Ie which, or
urdEr tha 1gu ol ehich, Lhit ivard wis aade.

4 Espignition #nd enlercemeat of aa acbitral award
may also be refesed if the competent swthocity s the
comicy whene recogalblon and exforcessnt |3 sought
Fizds thati
| Tha macegnitlon o saforcessnt of the auard
wsuld be esateary to Uhe peblic pelicy of |the]
coyntry [dm which enfoccement s sought). i

The party oppasing anlercensal bas the burdes of
proving the existence of ome of thess msusmerated deleases,

Sed Tolochroes, Iné, v, Copil Ca,, 517 F.2d Wnﬂgd%tate‘
Cle. 1950 Parsony d Whitlemoce Ovecsess Ca, E@Q 2 ij
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Geasrals de L' Tndgatris Du Papler [BAKTA|, %08 F.2d %69,

811 (3 Cles 19740,

On appoal, Malellano srgues, Inter alia, that (1] the
district cowrt did not have jurdsdictlon undar the
Comention to coaflem an pvard granted wader arbltrate
Irgituales (3] the sward should mot have besn -l:l!un:;u:l .
because the partles did not intend to be bound by the
prbitration sward; (3] the distcict court shoold heve
refused o snforce the award backuss it wis besed o a
forged contract aed, therelore, 1 contrary to United
States public policys asd, im any vent, [#] the district
court should have suspesded ita deciaica to awalt the

outcose of the peading [valiss Llchgatien.

A, Eaforceabllity of arblteato lerlboile Awurd

Maiellano contends that awards granted ondep the

ltalian emles ksown ae arbitrato jrrituale do aob give
enforcisent wader [Bs Conveatlon Because arbitrato
irritoale is an Informal; extralegal process 1hl® *
precedural ssfequirds. Moreower, coafiresat ]

it

Eise t0 4 hinding dikitral sserd of the sect eabitled to E% a draftssan of the Convertlon); Pleter Sanders

waard here weald give Lk greater legal
utald be sccorded im Italy Becoross bien law such
arbitral susrds are considered to be contractual

"

sgreements that are pol aubomatically enfesceshle, bui
tether are subject to de nowo ceview by aa Dtellem court.
Teagafore, Malellaso conterds, it woold b4 Enappropelats
o conlirm such awards Uhroegh the sussary procesding and
deferencial enforcesent envisioned by the Coaveatien.

Halellans sspports thess argusents with a decislon by

Gecmany' s hlghesi court, the Bendsrgarichisksd, that Iul«\iér I, TM-40; Bubeya v. Pagean, Cass., sed. un,, 18

that sserds rendered oader arbitrato icritusle were

enforceakle urder the Corvention, oeas nla an

Realcuraciond v, Schuackipeer und Oafsee
Yerslcherungsaii ber-geanilschaft, QE\ b1
b SE8, as weil

inclEdlng one of the

(100 42509, reprinted Ln |

i8 oplnions of scadeniclan

draftssen of the I:DQQ that state that tha

Convantlon nt o apply to arblteate ircituale,
e, 0, .l of Hams Smlb; Mav. 13, 1996, J.A. at {56

. Bpp. ot B0 Pguoating &=cliration of Fleter

and Bv. Aibeil Jai via den Bery, l.'nnmlh:llh:d Commankary,

Privilegizta Fabbrica Haraschime Excelslor Glrolamo

Lugards 5.p.1., m-@nn. 1992, n. 404y Federal
I

Comsepce whd H i d. ¥, Rocce Giwseppe & Flgll

S n@:E w., 15 bec. 1002, 04018, Foro, It

1991, IN2PI: Carey Elrech Limber Oo, 9. Colella

(OCEEN,, S#f, wn,, B July 1963, n.0809, Foro Dt -
Sapt. 1978, n. 4067, The Corte &l Cisssslens cecognlzed
that such awards woeld e treated dillecently under the
Convent los thas under Ttallam law. Wevertheleas, it held
that In order to be enforceshle mder the Conventlon,
auprds meat omly be birding o4 the parties. nmok
neceasarhly jedlcially blinding in the crlginating comntry,
and thet altkough awards under scbltrate jerituals ace

merely conbractual, and thepefors are not Ersediately

eaforceable n Ttaly, they ate severtheleas binding ca the

parties. Sed, ®.0., Buters, n. 4167 Colella Legnami
E.phe n 4003, Zee also Glosglo Berninf, Comestic and

Intereational Rebltratlon in Jtaly after the legislagive

I¥ Teacbooh Cosmseclal Arbigraiion 730, 101<1D (L1974,
Eeropesr, on the other hand, points te four decislons

ol the Ttalisn Jupiess Coutt, Lhe Corte de Cossarions,

that have espreasly held that srbiteate drrituale doss

fall wnder the Coaventlon. Jee Mracomserz LG, v.
i

felomm, 5 Pace L. Rew, 343, 344 [180%) ("[t]k= mckdtral

awird shemming from an acblerato Eprltsale i binding upon

the parties but hay no esecutery fesee™] [Berslnalter
Bernind, Ttalles Acbitration]; Sssan Chol, Mote, Judicisl

Enforcement of Arbitration Awarde wsder the [CSED snd Sew
nited State
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Tork Cosventioss, 30 W.T.0. J. Int'l b & Pob. 173, 193-06

[Tall 1995 = Winter 19%6] |discussing arhiirate (epituale
aad noting that, sccording to Jtallsa case Jaw and

mthorities, meards are “hinding® within sesalng of
Cenvention] [heralnafter Chol, Jedicial Enforcement], Tie
Carte di Capsarions conzluded that 1= light of tha
diffecences in echitration smeng the algnetocy combries,
the Conrention should be read Broadly te eover both Fegmal
and informal arbitration, See, g.q., Collels Legnumi,

n. #0313 Butera, n.d167.

Whether or nob Lhe Cosvestion applies b arbiirstn
Leeftusle Bs; o8 for as we can tell, o makter of first
imprasslion for asy United States federal couct, [edeed,
apart from the abowe-cited cames in Germany and IRaly, the
matter spparently has yet bo be ruled oa by the Permanent
Court of Intersational Justlee at the Bague or the courts
ef any ether slgnatory cowmsteiea. The saly siber [edetal
couit to ke presenied wlih Uhe fssue declined to resalm
the matter sed nastesd adjourned the p:mmpﬁ ¢
the ootoome of parallel procesdisge In Itl& §
K6 F. Gwpp. at W76, .

The distriet $ the
Itlllll casen parsuedlve and held [hat undar

apbdbraks trelboals are enfopcsable umler the Cosventim,

%

F—r

An the district court chescved In Spiec, the [asoe of
whether or st arhiteats Leeltwale s ealosceable undec
the Comvenlion presesti & close question and thepe afe
conpelling argoments on bobh sides. Decauss resolutlon of
thin lspus i3 mot necemsary to the dizpositlon of this

case, hosdver; w8 leawe declalom on the matier for anok

diry.
B. Partias’ [ntent to ba Bownd @i
Hauizllano pext argees that the rlﬁQﬁ inbead

to ke legally baund by the arbitral only ip

have it ssrve a9 & “conbractual rr', Tes district

court prepecly rejected thina o A3 the distrelet
comrt noted, both ﬁi‘:lﬂnu atated
MMIHQZ arbitration was te [imily pesslve
the dl 1 arhivrators [ooad Ehat the parties
int 0 be bound by thelr sward. Absent extrssrdinicy
tances, & coallrming comit 18 nol Lo pecomslder tlh
thitritos"s fiadieqs. See Polochiose, 517 F.2d st 518-
16; Hallie ¥. Jugar Int'l Mitg. Co

leal u THE

F. Sopp. 618, B40 {8.0.0.Y. 1930); Intetnationsl Standard

Elee. Corp, ¥, Dridss Socieded Anenlus Pebrolers,
industr el Iﬂ.lﬂ.ll. S F. Sopp. 172, 101 [5.BLH.Y.

E390) . Moreower, aa discmised sbive, awands undsr

arbitrato |reitusle sce coatractually Bindisg o the

1l

e

not automatically ealorceable.

Bl 8.9 160 Colells Legaml 5.p.h., 54009, °
liis Arbitration, sepra, at M44:

Sew alao
Chal, ad. rewmant, supra, at 195-96p cf. Hichiel

parties aven il they

*
v, Bale, Bealstlag Enlaccesent of Fersign

anl Munrds Under krtlele Wil and Artlele VI of

the lew Terk Coswentioar A Propesal for Effective

Ouidelines, 0 Tex. L. Rev. 1000, DO3F [hpril 1990}
facguing Lhar parties shoald state esplicitly thels
Intention not L8 be bound and that eocds such &s *final®
in arbitralica agreement indicste intent to Be bound]
[hereinafter Steub, fesisting Enforcessnt|. Mocsedingly,
the district eowrt did net & Ln determining that the
arbitration awird ai Lsgee was binding wpon the pariles
urfer the Conveallen.

€. #Alleged Forgery of Agpeement

Malellano alse srgoes that the award waa Based oa the
allegudly Qerged D9TH apressant aad thepelors enlorcensnt
would be comtpary to United States publie policy, The
Convent lon provides That & [edaral ecust "thall confimm
the suaid enless (0 Clpds sae ol the qroonds for refeal
or daferral of gecopelbion af enforcesent of the award
apecifiad in the sald Conventlon.® § U.3.0. § 200,

krtlcle Vi2118) of the Conventios allows 4 cesbdNiteG i State
Page 4 of
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snforcessnt whers bo do so weuld violate the public psliey
of the enforcieg state, Weswever, this public pellcy
eaception s to be consbiwed veiy nitrewly and shsuld be
applled "paly wiwre snforcenest wonld viclate mur ‘most
basie notlony of moulity asd jesiles.’® Wateralde Coman
Bavigation Co, v, Ietessatiosal arigetios Ltd., 7007 F.2d4

150, 152 (14 Chf. 1984} (queting Toischrome, 517 F.2d at

51601 e ql_n ﬂ[ﬂ! [ ﬁltlﬂ:-&ﬂ. 508 r.Xd ot Y. Mo
sech public pelicy coacenma afe implicated In this case.

Raiellans his appareatly conlused the Dsses ol a
fraowdulently obiained arbltratlon spreement or wward,

slich might violate psblie pollcy and therefare preclude

BAS 6 EL 'PA “Wd WiEsnig jo Supy “oa) ‘eomongnd AN

enforcement, see Waterside Ocean, 707 F.2d st 1501 Tahis
v. Hodgsen, 66} F.0d BE], BE! [D.C. Clr. 1901), with the
fssue of whether the eaderlying contract that i4 the
subject of the achlbrated dispute was ferged of
Travdalently ieduced -- 2 patber to be deteraizsd

eaclusively by the arbitrators, See Prims Paint

2, 1919 [3d

falitron Desices, Ime., 088 F.3d 1313, 1
Clr. 1973} Meadows Indes. Co. . Haccala § Shosp Ins,

1

£-d

. Pl

Sarvy., Qe VD F, Sopp. LOME, L1041 (E.DOM.Y. 19H1D.
Trsdesd, the sepplesenta] arblbration sgreesest ot Gssee
hare, whose valldity Halelliao does sob dispete,
iscorpoarutes thin ruls of lav by saprasaly providieg that
*any dispate [eclsleg] with respect Lo the spplicabion of
[the 1988) sgresment, inclodlng its valldity, esecotioa or
reselution, . . . shall be setiled by o finel echibeatlon
by an Mekloration Panel,”

(esphasly sdded]. Thus, ] ?
Baleilare fuiled to rales the (nsun of thae fox @
i,

ggreesent 1o the athitrators, the [esoe |

Bjtional Wreching Co. v, Tstmenall

'I.;-II'HI_?:H. ¥10 PR BET, BED | I EETEE Iul:_
ralued belope uhltrﬂn%ﬁ)ﬂ eeforcessnt
proceeding) did rafse the issue to the
arkltratars, Jt@ b te pelitigate the matter hepe.

Shearscn Lehman Hubboa fne., 948 F.24 107,
I r. 1991} Fotechroms, 517 F.2d av 512, H3-

ked |

Hijie Eleal, T5F F. Sapp. at GH0; Deldis Ssciedsd,
¥, i ih F. Supp. at 101, v i ales significoat that the

Ttalken Tribunal, Im confiming the arbitration awsed,
deterningd that the arkdtratars had based thele deciaion
primarily on the ten-year busisess relagienskip that had
eniatied biatuwan the partles, sad (hat the allegedly forged
1973 aqreeneat bad only o mlear Indiosnce oa Lhein

@lml [eame pule for foselgn arbiteation swards

ilweialon. FPerthermore, sves Lf the arbitrabocs
edroadously detersi £ the 1978 sgreement win walid,

an arblggation be avoided solely om the

qroard lh@q;hr nay have pade an errer of faw
See Matlonal Mreching, 950 F.2d st 9607 lieilsit-

. W61 F, Sapp

Br g
v. fig 1126, §130=32 (0
uniler thie Convention), wvacabed and cemdndsd on othec
grousds, &l F.3d 100 dlst Clf. 1995). ‘Thia, we dgoes
with the dkskrict courk that esforcesent of the
arhitration sward would not wiolate public policy.

P, Bistrict Court's Declaion not to Adjcurn Precesdings

A cenirt bas discretlon to adjoucn ealofce=sent
procesdisgs where an appllcation has bess mads |n ke
pelglnat ing comnbey to Bave tha arkltral asprd seb aalde

or suspeaded. Article ¥1 of the Coaventlon prevides

if an application for the setting aalde or wuspansicn
of the award han been made bo & competenl aobhesdty
el the countey In which, or under the law of which,
that swdcd was mede], the aothority before which the
gvard i soeght to be relied upon may, if it
penaiders it peoped, adjouss the declsion on the
eslorcesent of the siard sed may also, on bhe
application ef the party claining enforcessst of the
award, order the ether party fo qlve sultstle
sourity,

Balellano wrges that procesdings in the district

couet shesld have bean adjoussed or susjpeaded mtil his

United State
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appanl in Tealy was decided. The dlstrict court denled
Halellana's application to adjrarn the enfctoenent
procesdings, [isding that the cénllised wwipd uss
immpdiately enforcesble under Ttalian law motwithstanding
thw pending appeal and that the deferdant bad el saught o
by ol enlorcesant In the Dtallan couris, sed concluding
that adjeuireent woald thuart arbitration”s twin goals of
“sektling disputes efflclantly ind avelding loag ard
epensive Litigatlon.” Ses Folkwsys Pusle Publishecs,
Img, v, Walss, %09 F.2d 108, 100 [3d Cie. 1993),

The eircusstances eadee which & distrlet coutk sheuld
#djouin enictcement procesdings to wait the sutcoss of
paral lel procesdings in the orbglrating forua heve
recelved little sttention from circult cowtts. Ses Spier,
E6 F. Supp, ot WTU; Steub, Resisting Esforcessot, seprs,
at 1051, &a 4 prellminary mitter, mo clrcult court bas
wnoac faved e standeid fef rewlewing o district court's
telusel te sdjourn, Only one appellate case appeara Ro

Bive addressed the dpsus.  Bee Mewletk-Feckard Co,, Inc.

¥, Berq, 61 F.3d 101 (lst Cir. 1593}, In Burg, Ethe
district court had held that Lt Dicked Uhe power
adfmiin procesdings pending a second arbit

appaal, the Ficek Circuit determined tlos

k did met curtall tha ordiney tule that & distriet court

1k

TN N, T

ini diserwtlon o stay procesdings due to the pesdency

el & related procesding in another tribunal. 1d. at 195,

The court thes pesanded for reconsideratios, noting that

*[ukather contirmaties . . . should be partially deferred

pending the teselublon of the |sscead] arbltratlea la a
matter for the distelct eourt Lo detsrming im the [lyst

fmstamce. ™ [d. at 106, Several district comrts hawe

interpreved the Convention te grant a distrlet cowrt &

“paletiziod discration™ to declds wbather or mot

sifours the procsedings. Ukiv

Lrtes, v, Tradewdy, [nc., Ho. 35 Clv. 1ONE,
197285, at * |5.0.8.Y. Mae. 12, g fpler, €61 F.

India v. 101

Supp, st BM-T8; Feriillse
Manageeant, Inc., 517 b, 961 (5.0. Ohio L981}.

W -R ¢ B1 F.0 ar 106, that adjcurnsest
m&n d by the district court In the fheat
At He also eonclude Rhat in light of the -
saive lorguage of Lridele W1 of Eha Convention and a
disteiet court's geseral diseretlon In managlag 1ta own
caselosd sed suspense docket, ses Clintoa v, Jopes, 117 .
Ci. IBME, 1639 (1987) |"[T]ke Distelct Court Bas hroad
disceetlon to stay proceediags as am incldent bo [in power
to costral (iw oun dochat.”]; ses also Berg, 61 F.0d at

1T

-%m eoarts hows pesolved In In divergent ways,

188, the proper standird for reviewling o distelet cowrt's
decizion shether Lo adjourm I3 for sbue of diaccelios.
The iusus of k not to adjourn urder Article

¥l of che C ja @ relatively urdeveloped area of

s oo

€., Berg, §1 F.0d at 104-06 Wrwneshpees, 1996 ML
Lo02ny, at “E-"H2 Epler, €43 F. Sepp. at 004~y
Fertilieer Coup.. 317 F. Sepp. ot $60-61, Guldamce as e
ubn |0 18 seproprlate te stay enloscsment ol an avard
utder the Conventlon 1n sletwally nos-eaistent. Ses
geneally Strck, Resistisg Inforcesest, supes, st 105)
|ddscuising abseace nf standerdy for whes dlstrict courts
shonld stay procesdlngs) .

17 w3 plain Bo ws, howswer, that a distrbet court
faced with o decigion wbether to adjoutn acbitral
enlercenenl procesdings to wwall the oubcose of forelgn
procesdiegy mast tale Isto atcount the lshereat Lemslon
betwees cospeticg comcmeny. On Lhe ore Basd, the
adjeuenment of anfercesent proceedisgs Impedes the geals
&l arhitratlon == Lhe espeditious resslotien of dispates

and kb gvaldince of peotracted and expanalve litigation,

fimal, birdiry, and seforesikle sven |0 jubiece f2 Burther

Hoday wopesniqsy jeuopeusaju] S, 43 7wJ0A

Usder the lad of meny cooetrles, gm0 aeklbpation avard 13 }

1
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wament 3rhitsabion wader Uhe Convpution Whert eourt in

i1} the geeeral chjectives of arbltratian--the
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Sme Fertilizer Corp.. 517 F. Sepp. al

k amwy of confirnation

appedl Lo court,
¥5-50, 281-60 [reviewing cates).
should met ke lightly qranted lest It encourige abviaive
tactics by the party that lost in arbitratlon. Sss Berg,
€1 F.)d at L06; Peetillzer Corp., 317 F. Supp. ot BEL-61.
on the other haed, cerialn consbderationa fawoe
granting & stay. One of the grownds lor refualng bo
enoree an guied under Article V(0D [#) is 0f the swscd
“hat bees set salde ot suspended by a competent authority
of the countty In whdch . . . the sward wed made.”™ Thua,
where @ parallel procesdlng I3 ongelng In the eriglaiting
country and there iz o possibllity that the avard wvill be
sel aaide, a district court may ba acting lsprovidently by
enforecing the award prior to the completien of the forelgn
precesdisgs.  Moreower, wbere, a0 here, It iy the
plakntitl who [lest sought to enforce his eward in the
oriqinsting country, the srqusest for enforceset by the

plulntifd im the district court loses Force Because the

possibllity of coaflicting resslts and the consequest
.
offense o Intersational comity cen be lald at t®

plaiptifi's deer. Ses alag Fertllizer Ca

at 503 cf. Smitoss Corp. w, Pagalep]

.., 177 F. Bupp. 731, Mi-iF {5.0.0.7. i inding
Lhat eoaity coscerns did not require stay of actlon to

i3

compal arbltration mder the Conventlon whete courl Ln
paluteil proceadisg ia Greece hid mot yel taken action om
tha maiibsl, aff'd, 20 F.2d T06 [2d Cir, L9RE|,

Thet Dimited scope of review allowed wader the
Convent lon alss favars deference to preceedings in the
originatisg country that levalve less deferentfal
standuids of review on Lhe premles that, sadec LThese
clrematsaces, 8 forelge courk well=wersed In ita

iz betzen snited to deternine the walidity of

gf, Citley v. Schuarizberg. 81% F.24 1M T
130T} ' [Clonfireation of an arbi audrd i3 a
sumpary proceeding Lhil mape]yjomei b oL mlready &

finel arhleration sward of the court."”

lqueting [oca > Pickbals, 750 F.04 170, 176

l"ll-lll( 9j er %, Shearson Leboan Aulten,

o V51, RN OS.00MY, 1984,

I2d £i:.

fng., 7

hioinstant case, LT Us plais thet Ehe district

1 iecinlon not to adjoutn was based on the general
gbjectims underlying the atbitcetion of disputes.
Howsswi, It doss nel eppedf 00 e Lhal the diateict court
sdequataly conalderad the cespabing concerns just
outlined. Wo think that & peepar balancing of these
CORCRINT nu-ulll Tead o district tourt to conslder several
fectonrs, Iscludlng

12y

4]

1, 2
O Irated time for thase procesdings to be

N

the ganeral chjectives of arbitrathon==the

excpeditious re lon of disputes and the

avoldanca Qﬂ-ﬂ and sEpensive

mm@%
tatiis

of the foreign proceedings and the

reso] vedy

ubgLhar the sward sought te be enfarced will
tecelws greatsr scruting in the forelgn
proceedings wnder & less deforentlal standard of
reviewr

the characteristics of the foreign procesdlegs
including (11 whether they were brosght bo
enforce an sward |which woild tend Lo weigh in
fawar of & stay) or to set the award aalde
Iwhich woald terd to welgh In faver of
enforcemant)s [01) whether thay were inltisted
before tha anderlylng enforcement proceeding sa
&§ to ralee concerns of intermatlonal comlty) .
[111] whether they eeie lnltlated by the party
row seeking to enfoccs the award in [ederal
courty and (iv] whether they were Initiated
under clrcumstances ledicating an letent to

hinder ar delay resalutfon of the dlispute;
United State
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& balance of the posslble Bardships to sach of

the parties; beeping in mind that if enforcemsnt
is poastponed undsr Artlels W1 of the Conwentles,
the party sesklng enforcemest may cecelve
*sultable security® and that, under Article ¥ af }
the Conventloa, an eward aboald not be eaforced
if Lt is set anide of suapended Lln the
origimating country, ses also Berg, 61 F.}d at

I05 imobing that Insolvemcy of one pacty may

play rale in determinlng ralative hardshipsiy

and

any other clroemstances that could tend Lo shift C)
the balance |n favor of or against adjoursment. Qi

For sxample, im the instast case ke

contreversy surrounding the “"'“"“’”'LUkO

arhitrata Fﬂl:nl!i may tend to faws

adjournment becamse an II::II.“%
cunflening the asard coul pecoghlped

court. !_'I_!_,. £.0:q
«ad #30, BIT, BAI-B4D &

amd eaforced ln the

§ 5301 et seq. (Wew York version of Ualfors
Foreign Jedgments Becognition Actl.

i

&ﬂtlﬂ In the imatsnt case, however, we think Uhe

While thls iz not an lﬁ.ll.hltl'l'l- list, we think 1t

sidegualely represents the varl that coss |nta
play whea & district cosrt é’ﬁ #djsurn enlercessnt

preseedings to s ul parallel forelgn
proceediags. prll-ml gdl of the Coswentlon
is te facil receqnition #nd snforcenent ol

o the flest sed secosd Pectorn on tha 14wt
wilgh more beavily In the district coust's
divirict court ahould ceconsider ita declalen not te
# e enforcement of the aebitral suprd in light of the
feregoiny considerations. Of coorss, by 3o doing, we do
nat intend i= any way be infleence the districe cowrt's
decining,
COMTLES [0

lir have considered Maiellano®s remaining argumants
aied [imd Them to be wlthcul serlf. For the fonegalng
peasony, we wvicabe and ressnd Lo the district coert to
pwrcmaider ita decizion mat ©o adjcurn the enloocessnt

priveedings pending the cutcoms of Lhe Itallen ippeal.
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