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UIIITtD STATES DISTRICT COURT 
SOI1I1IERil DISmC! OF NEW YORK 
--·- --·-- ··- ----- - --x 

U.S, TITIJI, INC .. 

""'r"NAL In,/ lJil 

96 Civ. 0916 (WCC} 

TITAN 
Connu, Illilor D.J.: 

Thh cue is currently before the Court on petitioner U.S. 

rltan, Inc. '. (~TlhnNI lotlon tor it sueuy determination of the 
Petitioner, 

. against -

laking of I binding charter party agnnent betwun Titen and 

OPINIon 1f ~fJOO zg WI respondent Cu!n9 zhou Zhen Hua shlppin9 Co. I Ltd. I·Cu l n9zhou~). and 

GUm;ZHOU ZHrn NUA SH IPPIIIG CO., LTD" 
/JID ORDER 
b=o" 

APPIARANCES, 

LEO G. KAlLAS, ESQ . 
CAROL N, PISCHER, ESQ, 

Of Counsel 

MICHAEL HAIIKS COHEN, ESQ , 
LIZABETH L, BURRELL, ESQ, 

Of C,,1l\ClIl 

Respondent. 

- - X 

\~ 
PIPER' HARBURY, L,L.P, 
Attorneys for Petitioner 
1251 Avenue of the Al'.".Ericas 
II" York, II" York 10020·1104 

BURLINGHAM UllDERHOOD LLP 
Attorneys for Respondent 
One Battery Park Plaza 
New York, Ilew York 10004 ·1484 

COpi'l Moit,d 10 C",,,I of R/COTd 

to cOlpel arbitration on Titan's clain. for breach of contract, 

pursUlnt to the Federal Arbltratlon Act Ithe 'FAA") , 9 U.S.C. ! 4. 

Cuar.qzhou has cross·Joved to diuiss the action for lack of 

jurisdiction and hproper venue under Fed. R. elv. P. 12{h)(l). 

l2Ib}12} and I2 IbJ(1 }, or .lternatlvely, to .t.y the proceeding' 

puuuant to 9 U.S.C. S 3 and the Convention on the Recoqniti on and 

Enforcnent oC foreign Arbitral Allards, 9 U.S.C. ~ Wh (the 

'Convention', ' 

For the reasons discuued below, the Court finds that the 

parties have entered Into. binding charter party 'grm,nt th.t 

r'qulres arbitration of their dispute; grants petltloner's .. tion 

to cOlpel arbitration; and d!n1es respondent 's cross-lotion to 

dinlu or stay the actIon. 1 

The Court ,111 ',t.y' the action to the extent th.t It ordere 
arbitration In Ulndon concerning liuanqzhou's alleged breach of the 
charter party. Sll9 U.S.C . S 1. It does not, however, shy the 
action with ruplct to th suuary deter-inition of a chuler 
party. 

IIC!GkOilllD 

'the facts, accordinq to phlntlrt, are as tollo\l5 . Titan Is 

a corporation organized under the lays of Texas, with its principd 

place of business in Pelh~I\, Hey York. Cuangthou is a state-ovned 

corporation orqanlted under the la\l of the People's Republic of 

China, '11th its principal place of buslnl!.$~ 11\ Canton, China. At 

all pertInent tieu, Guanqzhou ovned and operated the HIT BIN HE 

Ithe ~BtH HE~), an ocean-going Chlne&e-thg tanker . I 

On or about August 22, 1995, the parties beqan negotiatlnq I 

till!: charhr' of the BtN HE, through their respective brokers --

Seagos Cotpany, Inc. (ISeagos") of Stamford , Connecticut, on behalf 

o( Cuangthou, and Snbrokeu, Inc. ("Seabrokers·), al so of 

Cuan9.hou cl.l .. th.t It did not m the BIN HE .nd ",ely 
chartered it troll1hu Hai Shipping Enterprise Ltd., its true oyner. 
IChen Reply Iff, ! I.} ;~ether Cuan9.hou was BIN HE' s o,"or, 
however, has Httle if anything to do vith its obligations under 
the .lleged charter party. To the extent th.t ownership of the BIN 
HE lay be rehvant, it can be deterail'ltd by the arbitrator, vho, as 
ve conclude, .ust decide .11 disputes arising under the charter 
party, ill pover 5,5. Co, v, Sm!t Indus. Corp" 148 F. Supp. 
206, 209 IS,D,N, Y. 1951} ; !!Uill Tarstar Shipping Co, v, Century 
Shlpllne, Ltd" m r, supp. 1l1, llI-22 (S.D.N,Y, m8} Icharter 
nisted betveen partiu that negotiated agreelent, even though 
"owner's na~e •. . VIS not centloned .... lIen the vessel VIS fbed and 
conflraed by telex'}, ~, 511 F.2d 8ll (2d Cir. ml}, 

"charler party is ~a contract by 'Which an entire ship Or sOle 
princip.l put thereof is let to •• erehant ..• " Jhlrad' 
S'M, , lenedlct on Ad.lralty S m 11th ed, IIII}. In a chuter 
pnty, the terr.s and condltions of the lease of a vessel by an 
ovner to a charterer are set out. Cillore' BlaCK, 1M L!v of 
Admiralty S H lId ed. 1915), With. ti .. chu ter, ' the olinerl l 
.. . continues to na .... igate and !:lanage the vessel, but her carrying 
capacity Is taken by the charterer for a fixed tile for the 
carriage of goods anywhere In the vorld (or anywhere within 
&t1pulated geographic Halts) on as rI!ny voyages as approxieate ly 
tit into the charter period.- ~ 
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Stulord, on behalf of fitan. 'Ihe charter contained three on the 'Shelltbe • Tine Charter,' a shndard tiae charter, and 

"Ubjlctl, ' or condiUo",: 11) Titan 'a utlshctory inspection of contained the above subject.. (1t.) The shell fima 4 Charter 

the BIN NE; (2) the reI .... or the ",,,1 rro. It. previous . 'coht, lntd on arbitration cl.use, provldlllll ror arbitration In 

charterer, 'CaearoR
; and Il ) the approval oC th! charter party by 

' Titan's board of directors vithin three days of the board's receipt 

of the tlnal inspecti on report. ' Ise'e Pet'r £lh. 29.1 On 

September 22, U95 , Cuangzhou oHered to cha rter the BIN HE to 

fitan {or 12 .onths at $15,250 per day, vith an option for an 

, additional tlJllve l:Ionths at $IS ,750 per day. OUrinq the next (ell 

days, tht parties negot iated di fferent p!riods and rates, as vell 

II IIveral othtr t!us. Ultillately, on S!ptuber 26, Cnngzhou 

usponded with a "f in counter offer' as follows: 

'. . . Accept! E,cept: 

P!rlod - 6 lOS . plus!.lnus 10 d.ys .t CHOPT 

CHon Mxt 12 I DS. • • • 

Ratu - $15,250 (Jut period 

OptioMI $1S,1 S0 second period.' 

(Pet' r 1><h. 11.) 

"hat salle day, Titan infortled Seabrohrs th&t 'Charterers are 

In &qreement and accept OWner(l] s last oHer.' (Pet 'r Exh. 19.) 

Seabrokers then fifnt Tthn a fixture telex ·recap(plnq] OIo'ners and 

Charterers' agreeilent." (Pet'r Exh. 1.) The agreement vas based 

Dttendant, on the other hand, takes the viev that the board 
Yal to approve the proposed charter party vithin three days ot the 
eetu. l Inspection or the BIN HE. 

lAndon, at tha election of either puty. fill Pet'r Exh. 4.) 

'f-hernChr, the BIN Ht vas dry-docked In Honq Konq and 

inlpected by Dtnhola Ship KanaqeJl.tnt (Overseas) Ltd. f-Denhob ll ). 

·On October 11, Titan received Denhoh', Initl, l report. (Warfield 

Aff. 116. , On October 21, Titan Inforned Seabro,ers th. t it had 

concerns about the seal/orthJ ness of the BIN Ht, but that it was 

ov.itlng Denhol. 's Ilna! Inspection report. (M,., lB , [xh. 10.) 

Then, on October 25, THan Into~ed Seabrokus that it had rece ived 

the full Oenhol. report and that it had "IUtled its ) inspection 

SUb ject. · (Pet'r Exh . H.I It also stated that TIUn 'now 

loo'led) to Ith.) OlIn", to 11ft their C.mo vithdrav. l sUbject. 

... land th.t) the litan board vlll .ok! It. decision vithln .. 

. three vor)\1lIl d, ys .fter the lifting of this subject per Ithe l 

9!l6 'qTe",nt.' 1&) On October 26, 1m, Seabro,ers inrormed 

Titan tha t the BIN HE had been vlthdravn {roa Cnaro. (m Pd'r 

EXh. 20.) Titan thereupon replled th. t It wou ld respond vlth board 

approval 'by clost of Hew York IbusinfSs) Honday Oct. 30.' On 

OCtober 27, 19 95 , Ti tan notified Seabrokers that its board had 

.ipproved the chitter . (Pet'r Exh. 2l.) 

Cuang,hou presents. slightly different version of events. 

~ccordlnq to Cuangzhou, Titan re jected the BIN HE by its October 21 

telex, vhich intoned Seagos that the vesse ls ' eachinery spaces 

vert -In terrible cond ition,' and that the vessel vas not ·up to an 

-
acceptable trading standard.- {Chen Aft. 1 10 , Exh. 5,1 Seagos 

InCorud S8Ibroken that In vie ... of Titan's rejec ti on of the 

vuul, tht cond itions to which the charter had been subject had 

railed to oecur . (M.. , 10 , [,h. 6.) 

Add itionally, Cuang thou ~a lnta ins tha t on OC tober H, 

SeabroXeU eonfirud that Titan had re jected the vessel, and that 

the SUbject. h.d therefore r,lled. (&,11' E,h. 1.) Moreover, 

. according to Cuangzhou, on october 2S, -Titan l!versed its position 

, and atte~pted to assert that the v!ssel had not tailed the 

• Inspection,- CuangIhou c1ab, that it then teulnated all 

",gotl.tlons vlth Titan. (M,. , lJ , [,h . 9.) 

On Novnber I, in a tacslnile to Titan, Seagos suggested 

arbitration to resolve the dispute. (ill li... " 16-11 , [,h. Il.) 

Later that day, THan proposed that the parties sublllit the ~a tter 

·to three arbitrators In Hev York vho vould have 4S days ... to 

lilul • rullnq on the thruhold Inue at ... hether the parties 

entered Into a binding agreenent on September 26 subject to 

conditions th.t vere subsequently ruHllled.' (Pet'r [,h . 19.) On 

, Novelber 2, Seabrokers responded that the MShe ll Tir.e , Canaro 

, proton! is very clear on the sirpli fied arbitration vhich has been 

, agreed by U.S. Titan and Is agreeable to Southern Shippinq as veil. 

' There Is no need (or a separate arbitration agree"ent at all.-

(Pet'r txh. (O. }I Titan then sent ~ t orr.al written notice of 

fitan claias that Seagos did not understand the reference to 
'Southern Shippinq,· and to have believed that the reference to 
·Shell TIne ' Cnaro' referred to the charhr between Cuanglhou and 
canaro, which, In part , vas to be assur,ed by Titan. Cuangzhou 
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Arbitration' to Seagos, advis lnq it that arbltration lias to (0110 '0' outside of the binding Tltan/Cuangthou char ter. I (Pet'r Exh . 41 (U.N.Y. H.y ll, 19111 (c1tlnq ghntjc Hut. Ins . Co . ,. B.llour 

'the Shell "ll:Ie 4 clause Hlc) of Canaro/rItan Charter Party. ' luphuh in orig in!!).) Seagos did not reply. Instead, Titan ",chine Int'} Ltd,. 961 F.2d 196. 198 (2d Cit. 19921) . fhe Court 

IPet'r hh . n.) On Novee-ber 1, Titan sent a foUoll-up !ax to received " fax troll Cu!ngzhou, wich stated that Titan vas 'not Is not confi ned to the Cor.phint , hO\l'ever. It r.ay condder 

Seagos, requuting confirmation that arbitration would be he ld l110ved to be in breach of the ad hoc arbitration clause vhich is 'evidence outBid. the pleadlnq5. such as affi davits . ' M1!ill 

under cliuse HIe) of the charter par ty. (Pet'r Exh . n.) Sugos actually l1Jnning.· t"he fax also referred to an 'aUeged e/P.' Aircraft. L,p. v. federal Rtpubllc of Nigeria, 9U r.2d 90. 96 (2d 

replIed. 'London arbItrati on in accordance vIth Clause Hie). ' (Rasp. Exh. ZO.) Tit~n responded tha t since the part ies cou ld not Cir. 1991), vacated on other grounds, 50S U.S. 1215 (19921; illmI 

(Pet lr txh . 0.) On Nove~ber " Titan once again tlKed Seagos, "agree on .. hether a va lid charter p!rty existed, it ..-as ' free to "Kallen v. AnT, 191 r.2d 1006,10 11 (2d clr. 1986). ' Likewise. the 

15kl nq lor conUroatlon th.t '"blt rltlon proceedinqs In London Ire Inltl.\e this issue here (In Nov Yortl.' (PI.kO[l Iff . 112.1 Court n.y consider affidIVits in decidinq. RUle 12(b1PI tot ion 

"to {be ) ... in accordance with Clause Hlcl of the Shell Ti l'Je 4 

Guangzhou/Titan Proforma, ..-hlch is based on the 'Caau o' charter. 1 DISCOSSION 

(Pet'r EKh. H.I Seagos replied tha t "both partIes h had agreed to TItan nov petIllons this Cou rt pursuant to section 4 of the 

[.()ndon arbllratlon "to ascer tain whether there is a charler bellleen FAA (I) to detent ne sUIMrlly that there exists a bi nd ing charter 

GUangzhou ••. and ... Titan." (Pet' r Exh . ~5,1 Titan then betlleen the parties and (2) to cO:'lpel arbi tration for breach of 

sent another fa x to Seago!, stati ng that -arbitration in London h that agretlu:nl. For the reasons discussed beloy, the Court 

"'.pt. bl. per the 'q" ... nt .' (p.t 'r [,h. H·I . d!Cllnes to dls. (ss the case for lick of jurisdict ion or for 

Folloying these exchanges, the parties attel'pted to stlect 1 Ilproper venue, and holds that Ult part ies have entered into a 

London arbit rator. In one such cODlunication, sent directly frol binding charter. FUrthertore, the Court wIll coepd arbitrati on 1n 

Guanqzhou to Seabrokers, Cuanqzhou reiterated that it had agreed to London to enforce the agrenent. 

subm it the Daller to arbitration ' pursuant to the She ll f loe 4 

Clause 41. ' (Resp. I:lI:h . lB.) Ho agreelent vas reached as to the I. Relevant Legal Stand uds 

Identl ty of the "blt"tors . ! . Motion to Olsa!ss Und er "I" !l(b\ (11, I2I bl(JI 

On rebruary 7, 1996, Titan again vro tl!: to Seagos. "lOng other On a flotion to disl'liss fr... r lack of subject ~atter 

things, the fax stated that Titan vould w~ agree to arbitration jurisdiction, the Court lust accept all factual allegati ons in the 

Comp laint as true and ' rerraln {rOD dra'J ing inferences In favor of 

exp lains that the reference to Southern Shipping was it the party contesting jurisdictIon.- Serrano v. ' 00 )th Ave, CorD" 
" typographical error. due to the fact that Seagos also repnsenh 

Southern Shlpplnq In brokerinq ch"tem' . (I!! Chen Reply Iff. I ... F. Supp.2d ••• , No . 91 el, . 5829, 1m WL lUllJ , .t 'I 
1·1 

6 

for hproper venue. ill [51. Inc , v, Coashl pO;,'er Prod. Co" 99 S 

F. Supp. 419, m (S. D.N.Y. 19981 . 

Thus, the standard for decldir1 • "tlon 10 dis. iss lor lack 
of subject •• tter juriSdictIon Is .kln to that for su"" y judqunt 
under Ru le 56( '1 . Ru le 56('1 pro,ides: 

Supportlnq '00 opposi.q .ftid"its sha ll b ... de 
on persona l knowledge, sha ll set forth &uch facts 
as wou ld be adaissible if'! evidence. and shall 
show atrir~ative ly that the affiant is compete nt 
to testily to the latters Silted therein .... 
'the Cou rt r"ay permit af fidavits to be 
supplnented or opposed by depositions, answers 
to interroqatories, or further affidavits. When 
a motion I J is lade and supported as prov ided In 
this N1e, an adverse party lay not rest upon the 
fere allegations or denials of his pleading. but 
his response, by affidavits or as otherwise 
prov ided in this rule , lust set forth speci fic 
facts shoving that there is a genu ine issue for 
tr Ill ..•. 

" Rule S6(e) requ ires that the non-loving par ty oppose the MUon 
vlth Iny of the evidentiary lIater ials listed In Ru le 56(cl. it! 
Ctlotex Corp . v. Catret t , 411 U.S. )11, l2( (1 9861 . 

~ 
m » 
r m 
-< 
(j) -::I .. 
(I) ., 
::I 
AI .. . , 
Q 
::I 
AI -
~ 
=-., .. ., 
AI .. ., 
Q 
::I 

" (I) 
'C 
Q ., ..  

United States 
Page 3 of 44

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



~ 
ll. 
~ 

~ 
g' 

l' 
F 
:>< 
5' 

" o 
~ 

? • p' 

~ 
< 
2. 

~ .. 
00 

~ 
00 

o .. 

8. HoUon to Diuiss Under Ru le 12lbl f2I 

In debnlnlllg a DOtion to dh 'l lss (or lack of peHion~l 

jurisdiction, the Court also looks beyond the pludings to 

a{Cldavits subllitted by the partin, considers the evidence in the 

Ught lost favorable to the plaintW, and resolves .11 doubt. In 

Its Cavort ppx Lobs. Inc. y. friedland!![, 10) r.)d 1105, 1108 (2d 

eir. 1997); Hoffritz for CUtlery. Inc. y. AC4iaC. Ltd., 163 F.ld 

II, 51 (2d Clr. 19811. Prior to discovery, ' the (plalntirfl need 

persuade the Cou rt only that its h ctual allegations constitute a 

prha tacie showing of jurisdiction.· Ba ll v, Metallurgie Hoboken~ 

Overpelt. 5,!., 901 F.ld 194, t91 (ld Clr. 19901 . 

II . Jurisdiction 

Titan claln that there exists lubject ~atter jurisdiction 

under S 9 of the FAA, Guanqlhou, on the other hand, argues that it 

is b Aune fr OD suit under the Foreign Sovereign IMun ities Act 

,·fSU-), The Court concludes that it has subject l atter 

jurisdiction under 28 U,S.C. S 13)0(a), because Guangzhou waived 

It. I",unity under the Fm. 

A. Sub ject K!tter Jurisdiction Under tbo rSIA 

The FSIA prov ides that ·a foreign state shall be inmune [roll 

tho jurisdiction of the courts of the United st.tes and of the 

st.tes except as provided in sections 1601 to 160J of this 

chapter." 21 U, S.C. S 16040 A defendant corporation that is ovned 

entirely by a fortlgn state 1i also illune froD the juriSdiction of 

tho Court. ill M..11160JI'), 160Jlb)Il), 1604. If th. lotunlty 

provisions of the FSIA are .pplicable, the Cour t Is divested of 

,ubject lIathr jurisdiction over an act ion , NYSA·ILJ. Pens ion trust 

I'ynd V, Garuda Indonesia, 7 F ,3d lS, l8 (2d Clr, 1993). 

It Is undisputed th.t defendant C,ang ,hou is vholly ovned by 

the People's Republic of Ch ina . Therefore , In order tor the Cour t 

to haYe jurisdiction over Titan's Dotlon, there lust be an 

applicable excepUon to foreign sovereign 1..,,,lty under the FSIA. 

agrenent Is or nay be governed by a treaty signed by the Unit ed 

statu calling Cor the recognIti on and enforceitent of arbitral 

avards, 6uth as the convention on the Recognition and Enforcer,ent 

of Foreign Arbitral Awards . "An arbitrati on agreer:ent , . , 

&rising out of • l!g,1 relationship, vhether contractual or not, 

vtl1ch is constdated as couerclal, Includirt9 a transaction, 

contract , or agrenent described in section 1 oC this title, talls 

under the convention ,· 9 U,S,C, 5 202, COl'I9teSS has authorized 

ill Verllnden B,Y. v. Central Bank of Nigeria, Ul U.S, no, ' 98 ,the district courts to conpel arbitrati on unde r the convention In 

(1983), The burden is on 11tan "to <)0 forllard "Hh evidence accordance "ith the aqreeoen t, including arbit rati on at sites 

Iho"lnq that, under the exceptions to the rSIA, illiunity should not outside the U,S . ~ S 203. 

be qranted, although the ulti'Oate burden or persuasion rna los with Here, Titan !lIeges th3t it entered into a charter party "ith 

the alleged foreign sovereign.- OOi ll Intll S,h. y, KIT Pavel 'Cuangthou that provided ror arbitration in London, which is 

~, 991 '.2d lOll, 1016 (2d Cir , 199)) (Internal citations enrorceable under the Convention, Cuanqzhou contends that the 

o.lttedl, If an except ion applies , the Court has sub ject Datter chuhr party vas never forned, because Titan never comp leted the 

jurisdiction OVer Gua nqzhou under 2! U,S ,C, S IJJO. subjects precedent to the aqreer:ent. the U.S, and China are botb 

L Arbitration Exception parties to the convention, 

the court holds that Guangzhou has "alved its llllunity under Cargill International S,A. v. KIT Pavel Dybenko Is on point. 

11101 ('116118) of the Fm.' Sect ion 1601('116118) provides an In milil, the Second Circuit Court of Appea ls cons idered whether 

exctption to ia!unity In cases where a foreign state or sovereign a district court had sub ject a~tter jurisd iction to determine 

Intity hIS agreed to arbitrate a dispute and the arbitration whether a chlthr party, whiCh contained an arbitration clause, 

applied in a particular case betveen a sovereign-owned cOlipany and 

a plaintiff that Y!S a third party to tbe cbarter. t he Court held 
Although Titan has not raised 1 1t01(.) (6)181 as , basis for 

subject nathr jurisdiction, the Court ~ay consider it sua sponte. th~t the district court had "jurisdiction to deterl'line 
1U Mericln centennial Ins. CO. V, Seguras La Republica. S.A., No. 
n Ch. 1235, 1996 'ilL ]04416, at tl5 D. 2l (S.D.H,Y. June 5, 19"li jurisdiction,· and directed the court to consider ·wbatever 
G,blv v, Kostiufan round. of Iran, 151 F.R.D, 250, 255 n,' 
(S.D.H.Y. 199') (citing Ylll..1.rmn, 461 U,S . at 493 n. 20), li..D1, evidence has been subtitled- by the partIes . 991 r.2d at 1019 
(Id elr. 19941. 
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(citations oll itted). The Cour t reasoned that regardless of whether 

there ext. ted an agreellent to arbitrate that could be enforced by 

the pla intiff •• the alleged beneticlary o[ the agr ... ent •• the 

Collrt had jurisdiction to detenin! whether ' the arbitratlon 

agree.ent in the Charter Party was Intended to bene[lt \the 

plalntUtJ.' ~ Of particular ir:portance to the Court vas that 

lithe convent ion should be broadly interpreted, ' '"hen . . . read 

together with the FSIAIl .' J!.. at 1018 . It Is slgnWcant tha t 

Cargill vas not seeking to enforce an arbitral avard, but to 

dtt!llIlne "'hethe~ It ..,as a benefi ciary of the contract and to 

enforce the arbitration agreelent. ~ id. at 1011·18 ill..h 

Seelransoort Wikinq Trader Schiffarbtsgesellscha ft HBH , Co. v, 

Navi npex Centnta Hava1a, 989 f.2d 572, 511·79 (2d Cir. 199]) 

(enforci ng arbitration award 'hlle dlstlngulshlnq cases where 

plaintiff sought to have award enforced fr oJil cases in .. Mcn there 

had been no award). 

~ is applicable here, ... here the parties have al1egedly 

entned Into an agreement to arbitrate ".hich is governed by the 

Convention arnl which Is en[orceable by the Court. See 991 F.2d at 

1020 ('I[ \the plaintiff) is round to be a thi rd party benef ic iary 

to the Char ter Party, it Ilay be proper Cor the district court to 

enforce the arbitration agre emel'lt against (the defendant) -); see 

ll!2 9 U.S.C. I 206 (aU"lnq cour t to order arbitration under the 

FAA). Accordi ng to illill..l, the Fm .ust be md vlth the FAA to 

qlve the Convention a broad Interpretation. Accordingly, the Court 

concludes that it has subject l atter jurisdiction to detenine 

12 

\'he ther the pullu entered Into a bindi ng charter party agreu~nt 

that requlrl4 arbItration In London. 

2. Cop.r.erclal Activities Exception 

(quotinq Wen over, Inc. v. Republic of Argent ina, 9(1 r.2d 145, 152 

(ld clr. 1111)). 

Here, Gllar\9zhou negotiated a con tract ".ith Titan , a U.S. 

AlternatiVely, the Court has 6IJbject n tter jurisdiction over corpora tion, by (axes sent to Titan and both parties' brokers in 

the actlon pursuant to 5 1605Ia)12} ot the rsn. , which provides , in the U.S. The act of flaking and di recting this corr espondence was 

relevant put: ~an act (taken) outside the. • United States ," Rin connection 

A foreign state shall not be imuDe (ron the vith a cO:!!lercial activity. . elseWhe re, ' that caused Titan 
jurisdiction or courts of the Unites states In any 
me •• . In wh ich the action Is based •• • upon alleqed ly to surfer a ' direct effect ' •• 11 .illion in d'''ges •• 
an act perfotr.ed in the United States in connection 
with a cO~'lJ erclal activity of the foreign state In the U.S . ~ Caribbean nading ' Pidelity Corp. v, tlige rian 
elsewhere: or upon an act o'J tslde the territory of 
the United States in connection 'lith a cOllJerclal Hatll Petro leull Co., No, 90 Clv. 069, 199) WL 541216, at l8 
actiYlty of the (oreign state elsewhere and that 
act cauns a direct e!fect In the United Sta tes, (S.D.H.Y.1991J . 

'l'ht Court concludes that Cuangzhou's actions, taken in China, T-hat Cuang zhou was 'transacting bus iness· with t itan In the 

' caused a · direct etfect~ in the U.S. and that those of its broker, . U,S. and directi ng negotiations in this country is enough for It to 

SUgoS, vere taken "in connect ion \11th a cOlterch l ac tivity· of have walved lr.lunity under 5 16051a) 12) with respect to the 

Cuangzhou in China . forntion of the char ter party at isslle here. ~ Clbbons v. 

In order for an act taken 'In connection with a cOlaercial tld.ras no C!eltachta, 549 P. Supp. 1 09~, l1tl {S .D. II.Y . 1982)j ill 

activity' to prov ide an exception to coreign sovereign h=unity, it '1112 Supra ~ed . Corp .. 'It McGon igle, 955 r. Supp. )7t, 382 (£.0. Pa . 

lust be a -legally significant act. ' ill Han U Bank v. PT. Bank 1997) If indlng surticient "intenti onal cO=ll;un ications ... lth 

H,gul IndgnlSh, ... r.ld "', No. 91 elv. 1961, 19 98 WL )HHl, \plalntirfl glvlinql rise to the under l)inq su it"), Titan 's 

at ' 6 {2d cir. June 24, 1991)j Mtues Aircraft, L,P. Y. rede ral identity as a U.S. corporati on furt he r strengthens this conclusion. 

ReDublic o( Niger ia, 999 f.2d Jl, )6 (2d Clr. 1993); ~'H''' Hach!nery--,- ill IrMrna ti onal Housing Ltd , v. Ba Cicai" Bank Iraq, 89 ) Ft2d 8, 

Inc, v, Herlt!V9'ucbinenb. nde l Gob" liUJIllilI, 960 r. Supp. lH, 11 (ld Clr. 1989) (Iact that plaintiU Is "a U.S. corporati on . . 

141 (S.D.H,Y. 1997). ' (AJn effect 15 'di rect' if it follows las an .. is relevant to ~hether {its] (i nanciallosses . . , constituted 

luediate consequence of the defendant IS •• , activity. ,. 

Republic Dr Argentina y, We ltDver, Inc., 504 U.S. EO', 611 (l992) 

11 Il 
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a 'direct ef(ectlili Hole, [(leets Jurisdiction Unde r the rSIA and on ly ~hen one of the exceptions to foreign sovereiq" iuunlty . . contacts are decisive·). Moreover, ·acti ons relevant to the teasel 

the Due Proctu Chuse, 55 H,Y.U. L. R[y . n~. 512 (1980),1 • appliu·) . 'thh is because ul'lder the rsu. , ·sub}ecl ~atter by an aqent on la) dElfendant['J& behalf- can support personal 

Because ve fi nd a · slgnlficant , legal connectlonl with the jurisdiction plus service of procus equals pe rsonal jurisdiction. II • jurIsdiction over a defendant. Texas Trading , 6(1 f.2d at 114. 10 

U.S. giving rIse to Titan'S clatD, which caused a di rect dtect In TulS Trading , MilUng Corp . v. Federal Republic of Nigeria, 60 The Court concludes that it has persona l jurisd ic tion over 

the U.S., ve have SUbject 1.1t1er under the rSIAwith respect to the F.ld lOO, )08 Ild Cir. 1981} . Since the Court has subject catter Guanqzhau because Guanqzhou hired Stagos, which is located in 

forc.ation of the charter party.' jurisdict ion over the action and there is no dispu te that defendant connecticut , to broker the BIN lit, and which then dlrected 

Cuang,hou vas properly gerved pursuant to 2S U.S .C. S a 08, the couunlcat1ons at issue to SeabroJ:ers and to Titan to negotiate the 

8. Personal Juri sdict ion 5htutory requlreaents (or personal juri sdiction are met. charter party. s.u Reed IntI) Trading Corp . v. Donau Bank AC, 866 

ror the sue reasons, we conclude that the Court has personal 

jurisdIction over Guangzhou. SM: Shaolro v. Re public of Bolivia, 

no r .2d lOll , 1020 12d Cir . 199 1) (ci tations ol lthd)i ~ 

Bay Co . v. State Ba nk of patlala , No.9) Civ. 601$, 1994 ilL lUt06, 

at t ~ (S,D.N.Y. July 12, 19941; see also btgentine Republic v. 

hlerada Hess Shipping Corp., '488 U.S, 428, 04 n. l 11989) 

(' persona l 1url sd iction, like subject ca l ter jurisdiction, exists 

The cases relied on by defendant do not dictate a different 
result. In fact , in tvo of these cases, the Court of Apptals 
,ugqested that the actions of a broker could be sufficient to 
confer jurisdiction over a foreign sovereign defendant. illllill 
Reder! AB v. Cen isl en de Contractos, 921 r. 2d 380, )89 (5th Cir. 
1991); Cregorian- Y. imsth , 111 r.ld 1515, 15lN8 19th Clr. 

. 1189) . T-he Court declined to lind subject n.tter jurisdiction In 
thse cases, hOllever, because the relevant facts either had not 
been Hetly presented , ill Gregorian, 811 '.2d at 1528, or had not 

. been presented at all to the dis trict court, see sten! Rederi , 923 
F. 2d .t 119. 

It Is nol entirely relevant that Guanglhou did not initiate 
negotiations vith Titan or solicit its business in the U.S. lIhile 
I defendant that reqularly does business In the U.S . will tore 
eully be alenable to the qeneral jurisdiction of this Court , IIlth 
r .. pect to the legal obligat ions arisinq ou t o( the negotiation of 
the charter party, Cuanqthou's cODunications, and those ot its 
broker, au lufti chnt to uhblhh sub,ect ~atter ,urisdlctlon. 

15 

1111 rSIA, holo'ever I 'cannot create per sonal jurisdiction where 

the Constitution forbid, It.' Tex" Trading, m r.ld .t 308. 

Consequently, '(e)ach finding ot persona l jurisdiction under the 

'51,1. requires, In addition, a due process scrutiny of the court tl 

paver to exucise its author ity OYer a particular delendant. ' 11:.i 

~ sutransport, 989 F,2d at 580. Due Process requires tha t 

the toreign sovereign ent ity have ~ r:d nir:u lI contacts' with the 

United statu 'such that e.dntenance of the suit does not offe nd 

ttradltional notJons ot fa ir play and substantia l Justice, II 

Interna tIona l Shoe CO. Y. Washington, 121 U.S. It O, 116 11945) 

lcihtlon " Itted). In. m' brought under the ISlA, • court "y 

cons ider contacts beyond the forul sta te. ill Max Oaetvvler Corp . 

v. R, Meyer, 762 f.2d 290 , 291 (Jd elr . 1985J (Ithe proper in1uiry 

In deten lnlrtq personal jurisdiction In ~ case involving federal 

. rights 1& one directed to the totality of a defendant IS contacts 

throughout the Un ited States' ); !tL..!.liQ Grahaa C. Lilly, 

. Jurisd iction Over Dolestic and Alien Defendants, 69 VA. L. REV . 85, 

110 119831 I'it (it) ruson~bly clear that national· · not state •• 

t6 

,. Supp. 150, 7S~ IS.D.N,Y, 1994) (exercisi ng personal jurisdiction 

over foreign Bovereiqn defenda nt ~'here defe nd ant had appointed U.S, 

bank as 'advising bank~ for letters of credIt at issue ); ~ 

Seniconductor. Jnc. v. ElectronulI, 629 r, Supp. 90], 905, 9D8 

IS, D. N, Y. 1986) (sa llie, ~'here del endant I s representat! ves neqot iated 

aqre uent In the U.S,) , More over, there is evide nce in the record 

to suggut that Guanqzhou MY have sent sou of these 

. c09lunicatlons directly to Seagos by (ax fro~ China, ill?!!lill 

Bulkus. Jnc, v. Rtpublic of ArMnla, 965 f, Supp, 81. 85 (O.O,C. 

1991 ) Ip"sona l jurisd iction 'here defendant used U.S . 

telecom.'~unications systecs to correspond with pIa intiff) i ~ 

Supply Inc. v. Savannah Bank or Nigeria, 6. 9 F. Supp, 688, 691 

IS.D.N.Y. 1986) Ime) . Accordingly, CUingrhOll 's contact, ,ith the 

" While plaintiff bears the burden o{ establishing the Courtt s 
personal jurisdiction OYer the defendant, CUtCo Indus .. Inc, v, 
Hillhlli, 806 r.ld 161, 165 lId Cir , 19861, pl.intlft need on ly 
lake a prill facie showlnq tha t jur isdiction ex ists where , as here, 
there has been no evIdentiary hearinq-. Metropolitan Life Ins. Co. 
V. Robertson-Ceco C9rp'I 84 r,ld 560, 567 (2d cir .), ceet. denied, 
tI1 S. ct . 508 (1m) . 

11 
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United st.tes are surtlclent to establish personal jurisdlctlon In 

thia action. By appointinq a representative in connecticut to 

ne90tiate the charter party at issue In this Cd!!, Cuanqlhou 

. 'purpo"rully mll(ed] ItseH or the privilege or conductl"'l 

activities with the [United states),11 Weltover, S04 U.S. at 620 

(quoting HlDSon V' Denckl., 357 U,S . m, 251 11911)) lalteratlons 

In orlqinll}. Cuanqzhou D!Y not avail itself of U.S. clients, by 

directing cOMun1cations to the U.S. r vithout being held 

responsible for the content or these cOllunicat ions in the U.S. 

~ Mill, 965 F, Supp. at 8S~B6. Given its conduct, 

Cuanqthou should reasonably have expected tho1t it could be ha led 

Into court here, were it to break off negotiations, because it 

dincted the negotiations here, through Sugos, and because fitan, 

the target or It, negotl.tions, )s loc. ted here. ill worldwld. 

Volkswagen Corp, v. Woodson. 4U U.S. 286, 291 (198DI i HanD Bank. 

1998 Ill, 330U, at .Si ~ SUbra MedicaL, 955 r. Supp. at )82· 

U ('(defendant) cannot nOli ••• complain abou t II suit concerning 

the effect of negotiations in the jurisdiction in vhich SOle of 

those negotiations occurred' ) , II 

" 
Ve find unavlli lIng respondent I s argua'!nt that its contacts 

cannot be ruasured by the activities of its broker. 1m Resp. 
Reply Mn. at 2·C) Guanqzhou lu lnhined II relationship \lith 
Seago, whereby Seagos \!Quld ' perfor~tl the usual broker's role of 
collectlnq hIre on • charter .•.. (by] passlnq ",ss'q" bacl .nd 
forth between the puties to II transaction .. . and trying to 
lIOoth out trouble spots.' IChen Reply A(f. II 2, 5.) Thus, 
Seagos played an aactive role as an inteuediary betveen 
ICuanqlhouJ and (Titan),' InternatLonal Housing. 891 f.ld at 12, 

. that can be taken into accoun t when deter.ining jurisdiction, 
reqardless of whether seagos is deelled Cuangzhou's ·broker,· 
·aqent, · or -representative.- ID Interocean Shipping Co. v, 

11 

III. YIJllIt 

We: abo hold that venue is proper In this Court under 21 

U,S .C. 5 1l91(b). Under thl , section, " civil action vhereln 

jurbdlctlon Is not (ounded solely on the diversity or cltl!enshlp 

. , "y, except IS otherwise provIded by law, be brought only In 

, •• jUdIcial district )n which. substantl.1 part or the events 

or .. Ioslons g)wl"'l rise 10 the claIr. occurred.' Despite its 

llllti ng langu.q., courts have routinely he ld th.t 5 1191Ib) .llows 

venue In more than one district, ill Sates v. C , S Adjusters, 980 

F,ld 865, 167 12d Cir. 1992) I'the .dmonltlon .q.I05t recognizlnq 

aulUple venues has been disapproved'): PI, Inc. v. QualityProds. , 

In;., 907 P. Supp. 752, 757 (S.D.N.Y. 1995) ('Venue is proper in 

each distrIct th.t I, the situs of • substan tial part or the events 

or o,isslons glvlnq rise to the t)a1~.') . 

Once an objection to venue hIS been raIsed, the ptalnttrr 

beau the burden or establlshlnq th.t venue is proper. p'lnton 

Jos, s.L. v, Doll factory, Inc" !l7 f. Supp. 120 , 12l (S.D. N.Y. 

m6); french Trlosl\, Ltd. y, Hodern couoon Sv,ts" Inc" 858 f. 

H.tlonal Shipplng' Indlng Corp. , 5ll f .2d 527, 5J7 (2d Clr. 1975) 
. ('( I)t Is b .. t"i.1 th.t (the Intmediary] thought 01 hi,seU as 

• 'broker' and not an "gent' ... or th.t (derendant] did not 
Intend to ",e (hi.] an 'gent' ). Guanglhou does not anyvh'" 
question Seag05 " authority to broker the arranqenent .t Issue 

. here , tL. storr v, National D.I.nc. Sec. Councll of the R.public 
01 Indonesla-J.karta, No. 95 civ. 9661, 1991 WL 6ll(Q\, .t '2-) 
(S.D .N.Y . Oct. 14, t991) (considering whether signatories to 
prolluory notts had actual or apparent authority frol defendant) i 
In re "erIofson H!lItt. MS, 16S f. Supp. 18, 8S-" (S.D.N .Y . nUl 
(tilldlnq that broker dId not have authority to 'fix vessels wlthout 
(defendant'5) approval -I. 

19 

Supp. 22, H (S.D.N.Y. 1994J . Titan theretore bears the burden o( 

utablhhlng that I substantial part of the events giving rhe to 

the lawsuit occurred in the Southern District oC Nev York. 

TItan ugues that venue is proper here because the vriUnqs at 

iuue vere ne:gotiated by »eans of facsIDlles and telephone calls 

betY!!n Pelhn, )lev York and stallrord, Connecl1cut. We agree. 

These taxes retlect -a SUbstantial part of the events" giving rise 

to the pusent clal/\ because the action alleges the creation of a 

bindinq charter party through these ... dtings. ~ Sacody Tech .. 

Inc. V. Ayant. Inc., 861 r. Supp. 1152, 1151 (S .O.N.Y . 19941 (venue 

requl",.nts '''1 be satlsfl.d by • coo.unlcatlon tron"itt.d to or 

fro!:! t he district in which the cause oC adlon vas filed, given a 

&ufficient relationship bet .. een the cODllunlcation and the cause o( 

action") i ~ constitution Reins . Corp. V, stonewall Ins . Co., 

812 r . Supp. un I 1250 (S .D.H. Y. 1995) (venue propu in breach or 

contract action vh!re contracts Ver! negotiated through telephone 

calls and faxes bet .... een Nell York and Texas) . 

IV, SU~JI.&ry Ddul'lination of the H~kinq of a Charhr Party 

NoV that the Court has dete[J~lned that jurisdiction and venue 

ue proper, ve Dust deterlline ... he ther the parties have agreed to 

arbitrate the (ormation of the charter party. We hold that they 

did not. HO\lever, the parties did enter into a binding charter 

party, by vhlch they .greed to arbitrate disputes In London, upon 

the ehet lon of elther party. Btcaust Titan has petitioned this 

Court to order arbitration, \.'e order such arbitration to deteraine 

20 
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tht partin' rights under the charter party, P\lfSuanl to Shell Tine qlven to hderal policy favoring arbitration, Hastrobuono v, 

4. 'beanon Lebrun Hytton, Joc" S14 U.S. 52, 52 (InS); Volt Info. 

Schnees. Ine. v. Board of Trllsters of Leland Stanford Jr. Unlv .. 

A. Ad Hoc Aoreepent to Arbltnte Existence of Charter farty U9 U,S. 461, OS (1919); Hoses H, Cone Mrl'I Hasp. v. Hercyrv 

Guan9lbou arguts that the partin aqrel!d to arbitrate the very Canilr . Corp .. 460 U.S. 1, 2(·15 11981), where the parths conbst 

existence of the charhr party and, accordinqly, that Titan's lh' fanation of an aqreuent, ·any silence or aabiquity about 

lotion lust be dismissed. We disagree. civen the evidence, \Ie whether such I question is arbitrable reversu the usual 

conclude that the partin did not enter inlo the I.d hoc' pruU!ption that Issues should be resolved In (arbitration's ) 

arbItratIon agreement advocated by Guangthou,lI (avor, - Abraa Landu Real [state V. BenoYa, 123 [,ld 69, 12 (2d 

Because larbltral jurisdiction is rooted in the consent oC the cir. 1991) (dUnq First Options, S14 U.S. at ,nI, the question 

partiu, - Three Valhys Hun. Water olst. v. t.r. Hutton' Co., 925 of the lonation oC the charter party, lIte that of any other 

F.2d 1))6, 1140·(1 (9th Clr. 1991), the existence of an aqrenent contract, Is a question oC federal cO/t.D.on la .... ill first Options, 

to arbitrate is a threshold question ror a court to reso lve, absent 514 U.S. at 941: Genesco. Inc. v. T. Kd;iuchj , Co., SIS f,2d 840, 

• clear and unnlst.lable deleg.tion of that authority to an 145 lId Cl r. 19811. 

arbitrator. first Options of Chicago. Inc. v. Kaplan, S14 U.S. Frol the evidence. it 'is clear that the parties did begin 

931, 94) (l99S) j AUT Tech .. Inc. v. CONlunications Workers of All., neqotia t inq an ·ad hoc l arbitration agreer.ent that contained teras 

ns u.s. 60, 649 (1986) i National Union fire Ins. Co. v. Belce di ff erent than the original charter par ty. According to the 

PdrohuQ corp" 18 [.3d 129, US (2d Clr. 1996); ll.U.!12 ~ parties, on Hovnber 1 Seagos proposed arbitration to ' resolve the 

S!lth Bum Inc., 191 r. Supp. 100, 106 n. 1 IS.D.N. Y. 1995) ('th. !Ispute' IS to yhether the parti" had .ad •• bindinq charter. That 

question ot vhether the parties eVer !lade an ag reement to arbltrate Ule da.y, THan proposed arbitration berore a panel of three 

is ... to be dectded by the courts'). ~'hile due regard ~ust be arbitrators In Hew York. Ho.ever, the evidence also suggests th!t 

on tl'ove"ber 2, Cuanglhoo cut of{ negotiations on the ad hoc 

II Ignnent throuqh Seagos, which, in response to Titan, stated that 
h'hlle sectlon 4 or the PAA directs the court to conduct an 

evidentiary hearinq lIhere the existence of an arbitration agreement the Ishell TI~e 4' l is very clear on the (fon of arbitration] vhich 
is in dispute, ill McAllister Bros .. Jnc. v. A i S tunsp. Co., 621 
F.2d 519 , sn (2d Cir. 1910), no such hearinq is required here hu been agreed by U.S. Titan. There is no need for a separate 
b't,u .. the p1rti" 19ftl to the Dlhrhl h cts at ilsue. kI lD 
n sHones lnteroll. Inc., No. 17 Civ. U11, nn WI. 114n, at t4 ubltration agreement. I ~e find this language controlling; vith it, 
(S.D.H.Y. feb. I, 19191. 

11 22 

seaqos, on behalf ol Gu!ngthou, de finiti ve ly ended negotiations on 

the 'Id hoc Igreeeent .,11 that It vas Guanqlhou's Inlent to tnd 

these negotiations is clear tro~ Its reruining correspondence, vhich 

called ror London arbitration 'pursuant to the Shell Tlte • clause 

41.' u.s. Northun tankers CYprus Ltd, v, Lemar Corp" II I r. Supp. 

289, 290-91 (S,D.N.Y. 1991) I'aqree~ent to arbitrate, separate and 

distinct froll that containfd in the charter party,' ... as Coned ... here 

pla1ntltl du!nded arbitration -lor dallaqes caused by Idlte ndant IS} 

non·pntonunce of the charhr, ' and detendant accepted that 

duand). Because the parties' neqotiations vith respect to the -ad 

hoc' aqreuent did not COte to ftuition, 'Ie cannot order nbitration 

on the issue of vhether the charter pnty vas in fact tor.:ed. 

B. the Chuter Party 

We do, ho'.ever, order arbitrati on with respect to Guanqzhouls 

alleged breach of the charler party, because "'e conclude that a 

" 
We are unpersuaded by Cua"9thou'S 5uqgestion that It referred 

to the 'Shell Th! 41 and ICanno pro (o[la ' because the parties 
vere fniliar with the terms or such aqree&ents, and no t because 
the partl .. me In fact bound by those .g,.. ... ts. (ill Chen AIL 
I 10: Resp. Reply Xu .• t 11-16.1 As deCendant concedes, • party 
is bounj by the natural tuning of its vords. rroa this 
correspondence, titan cou ld only conclude that Guanqlhou vas 
reteninq to the arbitration clause in the charter party, vhich had 
been duly negotiated by Seagos and Seabroxers . ThUS, lie do not 
agree that by referri ng to the ·aqreuent,· Titan f.eant the -ad 
hoc· aqreer.ent at issue hne. (ill Resp. Kea. at 1601 If 
anything, confusion as to vhlch aqreetent ... as being referenced 
during negotiations cuts in Titan's (avor, that no ad hoc aqrenent 
to arbitrate "'as forud. Where parties ainds do not aeet on the 
Itanlng of an essential terll, no enforceable contract is {oued. 
~, RHOes v. Wicbelhaus, 2 H. , C. 906, 159 Eng. Rep. 115 
(EX. 1864) (the fuous ·peerless" case). 

21 
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charter party providing tor arbitralion vas forlled. Whe ther a 

charter party has been toued is a question of tact. Sun Int'} Ltd. 

f. ~!:-:!X ?!!:-:~f'~'T ::-,- ·1 · Y. :! ::i . . ~: :::. : ~: ". : \.f 

COUrt, ho)'ever. Ilr te ~e:J:::~ \·~t~~~:! \.'~!:--:~: ;:"l::r ~·X:$:$. :~ : ~ ~ 

undulyfnq fatuial fa cts are not in dispul!. ~ Gr!~t Cjrel! 

Lines. Ltd, v, Hathuon , Co., 681 f. ld 121 , 124 (2d Cl r. 1912). 

As vith any other contract, a charter party Is foned vhen there is 

a -Ieetlng of the . lnels· on its essentlal lens. Inlerocean 

Sh ipping co. v. ".t lonal Shlppln, i lIadln, corp., 462 F,ld 6ll, !l6 

{2d Cir. 19121 ; A/S custodia v. lessin Int'l. Inc., SOl F.ld )18, 

)10 (2d Cl r . 19H). It is not necessary that the propos!d chuter 

be signed by either party, M.:.., and even an ora} charter party Is 

enforceable by a cou rt of hll, Creat Circle Line" 681 f .2d at IH 

(-binding charter enqagetents have historically been assuted on 

noth ing lore fOrll1 than a nod or a hud l
,. 

In any case, it is unden iable that charter parties can be and 

lore oCten than not are tonaed by "lay of h csialle or tel ex. ill 

~; In Ie J. Lauritzen MS , ~o . 84 clv. 8104, 1986 WL llen, at ' 2 

IS,D,N,Y , June 5, 1916), fhls Is because ' It)he shlpp inq Ind"try 

is I fast l ov lnq .. . business, ..-hen deallnqs between the parties 

•. . are usua lly conducted ... under severe ti te rest raints. -

Cuat Circle Lines, 681 f.2d at 125. To arra nqe erped itiously what 

vould otherwise be c018p licated and the consullinq, Bbrokers 

{custoJluily) receive and send telex lor fax j tra([lc~ all over the 

vorld.' M.. On the facts b.fore us, the .Kisten" of • blndlnq 

chuhr party fa clear . The parties negothted a chuter through 

H 

their respectlve brokers, which vas confirmed by hcsialle on 

Septelber 26, 1995 by SugGS, .hieh ' reeaplpedj Owners and 

charterera ' aqreenel'lt.' A Irecapw cODllun ication, or -fixture,' is 

ftcoqnhed throuqhout the shlppinq industry as an aqreecent to a 

charter party's essent ial tens. ke. Great Ci rcle Lines, 68 1 f.2d 

at US , n.2; "aritk! Ventures Int'!. Jne . v. Car Ibbean trading' 

Plde iJty, Ltd .. 611 r, Supp. 1110, 1H1 IS.D,N,Y. 1988); uulli 

P.E.P. Shipping (Scandi navia) ApS . v. NO[anco Shi pping Corp., No. 

96 clv. 1116, 1111 WL J58118, .t '2 n.1 IE ,O. La , June H, 19!1) 

,I ,al fixture presupposes a fina l contract with lain tefl~S set and 

final details to be resolved-, (citing Great Circle Lines, 681 F. 2d 

at 125 n.2)i In re Berlo lson Kqlt. AIS, 165 r. Supp. 18 , 81 n.J 

IS.D,N ,j, 199111'1' ) 'recap t.I,,' recapituht .. the tms of I') 

fix ture tha t have be en agreed upon-j I II 1hus, the 'recap' tax 

represented an agreenent as to the char ter party's , ain tens, \lhich 

" 
We are equally unpersuaded by respondent's argulent that John 

Raby' . atfldavlt "qardlnq industry custo. shou ld b. Iqnored, 'It 
h veIl utab) lshe.d that testi~ony concerning trade practices and 
custon is adl issible to enable the Court 'to evalulte the conduct 
of the parties. '" Qriental COll!ercial , Shi pping Co. v, Rosseel. 
I!.&., 102 F. Supp, 1005, 1015 IS ,D.N,j, 1918) (q uotinq"at! ' Co" 
Inc , v. Din",' Club Inc" 550 F.2d 50 5, 50! (ld Clr , 111111, Kr. 
Raby is an experienced sh ip broker and one of Seagos' s principals. 
He has personal knolfledqe not only of the neqotiation of the 
charter party at Issue, bu t the Sh ipping industry as a "'ho le. 
Xoreover, ·(clerta in long·standing cus tons of the sh ippJnq industry 
lauch IS the procedure for brokerinq charter parties) are crucial 
hctou to be considered IIhen dec id ing IIhether there has been a 
meeting of the l inds on a naritine contract." Great Ci rcle Lines, 
681 F.ld at U5. Thus, had Titan not SUbli tbd a statenent as to 
industry practlce ' in this case, ve liou ld neve rtheless consider it 
here. ill.1t.:!tt..!.l!2 Sapsun CorD. v. );hozestan Kashlne );u co., 
926'. Supp. 43 6, 439 (S.O.H .Y. 1996) (Bestablished practices and 
cust01S of the shipping industry lnfora the court 's aMlysisW or 
the lakinq of a charter party). 

25 

vere In accordance vIth the Shell TI II! ~, a standard fore chartu. 

},ccordlnqly, the parties had entered into a bind inq aqr ee~ent as of 

Septel'lber 26, 1995, \lhlch Incorporated each of the She il ritle 4'6 

tm" "" lrul!D , 926 F. Supp • • t HI l' ltjhe leq.i ,f feet of 

,dopt1nq Ifon> chart,,) In IMnr.Ap"hl,' ); Y"/ p, trynn r,h )moi lYl rry . " 

COrlpaqnie Maroca ine dt Nayigation, No. 89 clv. 1028, 1990 WL 104029 , 

at '( (S .D.N . ~ . July 19 , 19901 (fixture inco rporating torl"l charter 

Is blndinq whm It , .. bod ll.d )' fora), 

}(oreovef, we do not agree vIth defendant that the charter did 

not cote into ef fect because of the alleqed failure or one or its 

·subjects,· the approval of the charhr by Titan's board or 

dlrecton upon rec~ivlng the final Inspection report of the BIN HE. 

Firs t, this arqu£lnt dIrectly contradicts the weight of the 

evidence, \'h lch sugqests that the Board did approve the BIH HE 

within the agreed ti~e period . Second, even had this Isubjectl 

tail,d , It dId not vitiate the chuter th.t h.d . lroady been fo",ed, 

It Is v,lI est.bllshed th.t • 'subj"t d,t.i1 ' does no t crea te , 

cond ition sllbsequ!nt to a charter party. Ste Great Circle Lints, 

681 F.2d at 126j In re Pollux Hnine Agencies. Inc., 455 F. Supp. 

211 , 22) (S.D .H .Y. 1918 ) . In our opinion, there existed a binding 

charter party between Titan and Cuanq!hou, In the forn of IShe ll 

Tine 4, · beg inn ing Septuber 26, 1995. ~ ['A. S.T. , {flC . of 

Halford v, "'V Ahi., 6ll F, Supp. 196, 800 It ,D, La . 19811 

(charter not condit ioned on plaintiff's acceptance of vesse l because 

26 
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charhr fo rud upon aqrenent ot ",In teras), !tl.!..4, ", r .2d 1161 

11th Cir. 1m}." 

8!cauu: there uists l chuter bttvun the putiu, Tlhn nUll 

arbitrate its dispute In London, according to the Shell Tite 4. '-L. 

InterocUD, 521 F.2d at 5}1 (forn chuterls arbitration clause boul'K! 

parties where fixture tt)u adopted ' Moblltiat fou charter-,j 

~, 1990 tiL IOtOn, at t4 (colpellin9 arb ituti on wheu 

fixture provided that voyage be qoverntd 'per terlls and cond itions 

of the North Mnican Crain charter party (pro fona 1982,,' IJhich 

conhintd arbitrati on chuse); In re Pollux, B5 r. Supp. at 213·H 

(tue, ",here ddendanl confiued 'hlvinq lhed the foil • .. 

subject details oC Eldece Tite,' and aforesaid fori charter had 

arbitration clause). The parties aqrud to this ( 0111 charter, as 

well as to the inclusion of an arbitration clause, until well after 

this dispute arose. As both parties IJtre faDiliar to its forI, it 

controls. ill p.E.P. Shjpplng, 1991 WL ]58118, at '1. 

Koreover, even in the absence of a bindi~q charter party, we 

would order arbitration in London uooer the Shell Tile 4, be"ule 

the parties agreed to arbitration In that forul by referencing that 

[orl charter lihUe negotiatill9 their own charter's leus. See 

~, 926 F. Supp. at (4\ (.,. rehrence to a familiar charter 

II 

Nor do we .gm th.t 'itan rejected the 81N Ht by its fix 01 
october 19, 1995. 1-his fn statu on ly thlt it had ·concerns­
regardinq the conditio, 01 the lIN HE th.t ()Jang.hou h.d already 
been vorklnq on. In any event, because ve have detenined that the 
putln entered into a binding chuhr pnty on Septellber 2', 1995, 
lny cOlllunlcation by titan in OCtober would have no efCect on Its 
tems. 

21 

party fOrD \"blch provIdes for arbitration ... binds the pntiu 

to arbitrate any disputes (In the torul!II provided) ..• even though 

the foraal chuter party is not uecuted unti l later ror not at 

all) RI. Respondent "was placed on notice, one lIay or the other,· 

that disputes as to the charter party -- Inc1udinq fonution .-

could be arbltrahd in London. l.d.a. thus, by ordering arbitration 

In London , the Court gives Cuanqzl'tou the benefit of its bargain. 

CONCLUSION 

For the Coreqoinq reasons, "'e qunt petitioner's lotion for a 

lur.:ary dehninatlon as to the tarnation of is charter party; deny 

respondent's cross notion to dislIiss for bck of jurisdiction and 

hproper venuei deny respondent's applic.tion for .ttorney" fn &i 

ud qrant responder.t' s DOtiOll to stay these proceedings to the 

uhnt consistent "ith this Opinion and Order. The parties are 

directed to arb itrate in London any olher disputes arisInq under the 

the charler pursu!nl to the provis ions of the Shell TiM 4. 

SO ORDERED. 

Dlled: lI'hite Plains, New York 
Auqust 5, 1991 

'!v..u<'~ e. ~ 
Senior United States District Judge 

28 
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VNITtD SlAm OISllUCT COOIlT 
SOUI1!iRH DlSTliICT Of HEN YORK 

~@~v 
-------------- - - - ---x 

u.s. TlTAU , INC., 

'6 Clv. om Iwee) 
Petitioner, 

- agAinlt • O.DnON 

!l!UAa\ 
G\ImlZHOU ZHDl HUA SHIPPIHG CO. , LlD., 

Ru pondent . 

-- - --. - - ----- - - -- ---x 

A"IA."ANCIS I 

LEO G. ItI.IW, ESQ . 
CAROL H. PISCHER, ESQ. 

Of Counsel 

HICII.\EL H/JIJ(S C'O!IO/, ESQ . 

LIWmz L. BlIRRBLL, &SO. 

Of COUllsel 

PIPER' H/JIB\lRY L.L.P. 
Attorney. for Petitioner 
12~1 Avenue of the ".rnericar 
Nev York, New York l C010-110( 

BURLINGHAM Uh'DERNOOO LLP 
Attorneys tor Rupondent 
One BatteI)' Park Piaza 
Ne .. 'tork, He. ... York 1000 ( ,14 84 

TITAN 

eoen, Inior D.J,: 

this cue vas ncently before the Court on the lotion of 

petitioner u.s. Titan, Inc , (-Tihn') tor I .mary dateninltion 

at the. lulnq or .. binding chuhr puty IgIunnt bth'tln Tlhn 

Ind rupondent cUlnqthou %.hen BUI Shippill9 co., Ltd. I' Cu'n91hou~l, 

and to coipe l ubltntion on titan" e1l1l for bruch of contnct, 

purlulnt to tht federal Arbitration Act (the 'FAA'" 9 U.S.C. S 4. 

Guanq zholJ crou·.ovtd to diniu tht lction tor h ck of 

jurhdiction lJId ilproptr venue under ,.d. R. ch. P. Ulb) Il), 

U{blll ) and Ulblll), or, In thl alt""tl", to .tay the 

proceed lnqJ puuuant to , U,S .C, 5 ) and the Convtntion on the 

Rec:oqn lt1 on end P.ntorcnent of Foreign ~b1tnl Awards, , U.S .C. S 

20111 ~ iespondent Gua~ lhou nov 10VIS pursuant to Rule 5t(e} 

ot the redenl Rulls of Civil Procedure and Local Civil Rult 1.3 

'to dter and neoo' thh Court's Opinion and Order dated Auqu lt 5, 

lU. , _. r. Supp.2d ••• , 199. WL 451115 (the 'Opinion' ),' 

lullhrlty vlth which Is "'\lIt<!. 

I.\ClOIOUlo~ 

In the Opinion, tho court htld that thl parties bad tntmd 

Into a blnd lnq chart" party oqm",t, by vhlch petitioner tln­

chut,Ud tht &IM HE, rupondent's ocean·qoinq Chinese·tlaq ta nker, 

and which rtq'Uind arbitration at thtir dhputes in London; gunted 

petition.r's lotion to COl:pel arbitration in London; and denied 

The Opin ion WIS entered on Auqust 1, 1998 . 

rupendtnt'. cro55 •• ot10n to d1sliss or stay the action.' Our 

Opinion vas based, In put, on tJ1e Court' , conclusion that. 

blndinq charter party had bun foned on september 16, un vhtn 

St&brok.n, pursuant to instructions trol Seagos andlor Cuanglhou, I 

Itnt a tacsllile 'recappinq' the par ties' aqreulnt. desplh 

pltltlcnu's aUeqed failure to IIItisfy cna ot the three 

".ubiacll, ' or conditions· to tht charter, nuely that Titan's 

board ot directors Ipprovi the charter within three (]) days of 

uctlvlnq an in6pection report on the 81M Ht .' Opinion It 1, 26 . 

The Court Itayed the action to the ex"tent that it 
ord.red arbitration of G'uanqthou's Ilh9td breach of the chlt~er 
pnty. It dld not, hovevu, .hy the action vith respect to tht 
1\"llIry 4etenination of the chlrttr party. 

I As dhculled In tbt Opin ion, Stabrokeu brokered the 
arnn9 u ontf to ebartor tho 81M HI on "'half of p.tltlonu Titan, 
wlIU, Setqos acted II Guanqthou" broker in the tnnnctlon. ill 
Opinion .t I-l, II I n. ll. 

tht Court concluded that 'the charter contained three 
'1UbItctl, ' or conditions: (l) Utln' s satisfactory Insptct ion of 
the 11M' K!j (1) the reluse of tht vassti frol its previous 
c.hartllff, 'Clitro l ; and PI th,approval of thl charter party by 
lltan'. board ot directors within three days of the bolrd'. 
neo1pt 01 the . , . Inspection report . ' Opinion at J. The Court 
baud it. conclusion on the 'ueap' h cdlUe, or 'fixture,' 
which provided, u onq other t1l1nq5, the foll owing: 

cPo 
SKlLLTlKE I Ie, wIne KOOS TO PRISIlI!' TtRJIS AS AGREED. 

sumcrs-
CP DE'l'LS, SATISFAClGRY IMSPEClJO~ or neE VSL AT DO, 
RELWE BY OlllEJIS I10K C-\JW\O re, neEMCE us TITAM BOD 
APPROVAL WITHIN l· om roUOI1lHG RICEIPT or THEIR 
O!HJIOUt IKSPECTION RlPORT. 

Patlr Exh. 1. 
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On Auqust 18, 1998. respondent Cuangthou brought this l otion 

to ' alter and aund' the Opinion, c:laia ing that It did 'not tully 

IdtntUy the lines left open for consldtration by lh. arbitlllors' 

in London. Resp. KeD. of Lav 1n Supp. of Mot. to Aittr or b end It 

2. Speclticl.lly, rtlpondlnt clailld that -it Iwould) not be clear 

to {the nbltrators} vhtUtar or not the Court's rulinq htl the 

• !lect of forec10llnv Ill,. frot deciding • . . IlIlt • . . 

ICu'nv.hou I.) "Uevl,d) of It. obligations undor Ill. cJmur,' 

.ld... at l. PetiUontr, on th. other hand, urqu the view tilat the 

Court', Opin ion unaabiquously and correc tly lillted the Icope of 

Ute ·..-rbltrators' authority. The pivotal hsue is whether tht 

arbitrators .ay e.xCU!f the partles frol tJleir obllqatlons under the 

chartar In the tvent that one of the Jllubjects, I or conditions' 

has not been satistled. 

DU~1/I0K 

I t 1&911 Stenduds 

A lotion Ito alttr or Ullnd' a jUdfl.nt under Fed . R. elv. P. 

59,a}, or I loUon tor reconsideration or rearqument und er Local 

Civil Rule 6.), prov ldu the Court vlth an opportun ity to corrlct 

"nUut urors ot lall or tact, hen nevly discovered evidence, 

consider a change in the appl1cable lav or prev.nt IUitut 

(njusUc, . Harino y. United states, lIo. 91 Civ . 1114, 1991 VL 

511951, at '2 (S.O.M.Y. Aug . 11, 1991) (s lip copy); Atlantic statts 

Legal round .. Inc. y. IlIg Irol" Inc., 141 T. SUpp. 51, S) 

(If.D.If.Y . 1991) (In.li m lW. L, elv. R. 6.l IlonDt 'sh.ll . . 

• luve() . • • a I tlOrandul uttlnq forth the latters or 

controlUnq decldons which counul btlhvil thl court has 

overlooked ' } i ~ Bonnie' co. Fashion!. Inc. V. B!nbxs Tryst CO" 

170 l .R.D. Ill , II I (s.D.IL Y. Un) Ilotion to reuque llY h 

qnnttd only ~hln 'the cou rt overlooked the cont rolll nq dechlons 

or tactual litters that vere plaCid bdore the court l } (citations 

011tted)I Ang lo AD . tns. Croup. p.L.e. v. ColFc4 Inco 940 f . Supp • 

154 , 557 IS .D.N.Y. 19!!) llOvlng party ' IUIt paunt uUm or 

controlllnq dlchions the court oyer looked that liqht materially 

haye influenced its earlier decision' ) IqlIot ing Korser y, AUT 

InfO, ' SVI" 111 F. Supp. 116 , 11l 1s.D.K.Y. 1989)); B!!.lL!. 

C9Rlsslonrr or the Deplt of Tronsp. of the City of Mey York, 687 

I . SUpp. III, 190 IS.D,K.Y.) I .... , . !IlI respec t to lOtion to alt" 

or uend under Rull 11 (. )), lfC.j , lSI F. ld 191 lId elr. 191!). 

fill parties, hOlJever, uy not addrus tacts, iuuts, or u quu ntl 

not previously presentld to the court , Walsh v, )!c<jU , '18 f . Supp. 

10', 110 (S.O.H.Y. U9 6) , nor 'rea rgue thos! hsue! already 

conddend .· In re Houhigant, Inc., 914 r. Supp. 991, 1001 

IS.D.N.Y. 1196). Whether to qrant or dony • lotion for 

recorulderation or reargunent 11 in the 'sound discretion oC a 

dhtrict court judqe Ind ... 111 not be QVtrturned on appeal absent an 

abun ot discretlon.- McCartby v. M!nsOn, 71 4 f . ld 214, 111 12d 

Ci r. 1911 l (Rule 59(e)): ~ !oy" v, Stephens. Ine .. Mo. n 

elv. USl . 1991 WL 10115, It t1 (S .O.)I.l. reb. 1~, unJ (Local 

Rul. 6.l) lelutlons "Ittol). 

Rupondent brlnqs its aotlon to 'alter and itend the court', 

Auqust " un Opinion aM Order" pursuant to Fe~. 1\ . ely. P. 59(1) 

1M Lata! Civil Rule 6.3. Technically, a ~ot1on t ade pursuant to 

toeal Rule 6. ) Is a lotion tor 'reconsideration or reUClu:,nt, ' not 

I lotion to 'alter or u end.- However, the leqal standards 

90Vlrn1n9 th'l! loti ons Ire uuntlally tha IU', as are the 

Itandard. governlnv form Local Ru1. l(l). ill L. elv. R. 6.]; 

Unt PlD§ndal Ins. Co. y. Allstate Interior PU;0l1t10D corp., Ho . 

96 ely . !ln, 1191 ilL 161100, It ' ) IS.o.N.Y. Sept. l , 1998) fallp 

copy)j Jonn y. TNtp, 971 P. Supp. 7IJ, 1850.2 (S.D.H.Y. 19911; 

lIrk .. y. IJlh , 71l r. Supp. 110, m -ll I n.l (S .DoN.Y. ) Iwee) , 

~j 919 ' .2d US (2d Cir. 1992). fb e soUons are dlUerent in 

tht ruped that a l otion e.adt under Rule 59 (e) is a cotion to 

'llhr or ,"nd l 1udqunt,' which Is ' a decru and lny order ( '[0'3 

which In appeal Uu ,' h d. R. e1v . P. 5'la) j vhereu a lot ion 

Ild, pursuant to ~cal Rule ,.) uy seek revis ion of a ruling that 

Ia not y.t !lOll. 

In tht. cue , the Cou rt has not ye t entered judq1Jent. thus, 

va cannot consider respond_nt'. l otion U iI lIotlon to alter or 

utnd a judqtunt under Jlull 59t_). ill RR Village h,'n . Inc. V, 

[)foyer Seyer Corp., 126 F.2d 1191, 1200- 01 12d Cir. lU1) {'a 

(tinall order dhpod nq of I l otion h not eftectlVl until lit 

forth on I u puate d~!nt'i HIli.} 'order that 115 part of a 

dhtrict court opinion • . . don not nUdy' sePlrate-docuunt 

ttquiru.tntli ~ !le<'oVan v. Sun . Roebuck and Co., 901 r.ld lOU. 

1101 1211 Clr. UtO) (appealable interlocutory order ' is no Ius a 
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judqa.lnt because no 'separate dOCUIent' vas tiled pursuant to ,ed . 

11. eiv. P. 51; court, hovlver, 'u5uu(d) without deciding, that 

the requlments for an .ffectl" judgmt set forth In RIl l. 51 

IUlt generally be saUstled beCore Court's jurhdiction Cin be 

Invokld'}. Accordinqly, ve consider respondent t S lotion ur,de r lui. 

6.3. ~ yIrgln AUantic "'Nays. Ltd. v. Matlonal tf!5ihtlon !d .. 

!51 I.2d \liS, 1255 (2d Cir. 1I!21 Idistrict court properly 

considered defendant 's ·ulllb.1Ued' lOtion to 411111$ as a lOtion 

\ 
/ 

Section 4 ot the rM provldu, '(ilt the uking of {anJ 

arbit.ution lqnuenl or the hUuu, negllct, or refusal to 

pular; the nu (is at) lli1iul lh' court shall proceed su:urily to 

tht trial thereot,' and seetlen 1, 'the court •• " upon being 

IIthfi,d that (an) iuue involved in (al suit or proceeding 1s 

rtltrable to ubltntlon undtr • • • an IVTtUent , shtll on 

application ot one ot the partin 'tiy the trial of Ull teAl ot 

the aqre~ent .•.. ' 'U.S.C. 55 ), 4. ThUI, undtr the rAA, the 

tor raconslduatlon Ullder torur Incal Rule 1I j)) .' court tay datenlnl 111 whether the parties entered into tn 

Iqru..tent to arbltnte : PI whether one patty to thl agre.eent has 

II .- Bjconsldention Under Meal Rula 5.} - taHu, neqiecttd or refused to arbitrate. f,ln,Webber Inc . y. 

Wbat respondent actually SIIeks Is 'clarification' of the ~, 11 r . ld 1191, lUI (2d Clr . 1996) . the court lust tlIen stay 

Opinion, claillnq that It 'tIlll be unclear to the arbitrators the rullnder of the proceedinq& pending arbitration if lote of the 

yhlther they tay excuse the partin ' perlORllnc. under the chathr partt .. , elatls are subject to arbitration. Dun Wittrr Reynold!. 

Jr respondent cln pro'll that the 'subjects- or condition! were net Inc. y. Bud, 41 0 tI.S. 2U, 211 (1U5); McHabAn Sec. Co" L.P. y. 

.IUIUld. WI qrant rupondent's l otion to the extent of 'oru, Capital Kkt" 35 '.)d n , 16 I2d Clr. 19961 ; Gennco. Ink ' v. 

Ipec1ryinq that the parties lust arbitrate in London all disputu %, (akiucbl i Co" Ltd., 115 F.ld ItO, IU (24 Clr. 1911); m llJ.Q 

lrilinq under the charter party. Thus, the arbitrators lay pri,l paint Corp, v, Flood' Conklin Mfg. Co., lU U.S. US, t04 

dehOllne whether the actions of either party, !ubsequent to the (1961) (court .hould hur only -hsues relatioq to the "k1nq and 

tonatlon of the charter pltty, have vitiated thlaqrunnt. MY PlrforunCt of the. lqreulnt to ubltnte'l. Ttlttt is a sttOn9 

parts ot our prIor Opinion which luqquted otberviu are hereby public polley flvorlnq arbItration. MOlu H. COni "ea'l HaSp. v. 

YlthdraYn. Kueva Constr, CQrp., UO U.S . 1, H-lS (UIl) ('Itlhe Arbitration 

'J'hl Court notes that lAell Rule '.1 notwithstanding, it 

Act utablilhes u,at, " a ,Itter of fedeni lay, Iny doubts 

conclrninq the " ope of arbitrable hsues ,holl1d be resolve.d in 

uy revlae In interlocutory order 'It ,"y til. befon the entry raver of arbitration' l. 
01 I" llnol judgnntl' under led. I. Cly. P. 511bl when 
"juaUcl 10 d."ndl.'· DC COlli". Inc. y, Povus, 482 f . SUpp. 
191, 116 IS.U.I . 19191. 

6 

Hue, the chuter party, u reflected b't the tllt\lrt nup. 

Itronqly suqgests thlt the lliUI of whether the ' ,ublects' to the 

chute.r party vert lltilthd is nhnblt to arbitration. The 

Uxtura statu that the 'C'P, l or cbarter party, is the 'Shell Tiae 

4 Te, \/lth !lads to present tenc as aqreed,' including ICP details, 

llthCactory inspection of the VSL It OD, uleau by QYners troJ 

ClIuo TC (I ndl • . . Titan SOD appronl within 1 days follovil'lq 

rmlpt at D,MOI. insp,ction report.' Ip,t'r !lh. 1.1 lh. 

t~ure recap thus by its tens incorporated the Shell Tiu 4 and 

the l\lbjlch It 111\1t hen , I nd accordl1'l91y, both beCUI part of 

thl IqTulunt of Septeclle r 26, 1995. s.u Opinion It 4 f ~The She ll 

fiu' ~ Chuter containl'] an arbitrati on clause, provldlnq for 

ubitntion In London, at the election of either party.·); R.t.l1.lntl 

NAt'} Ins. Co, y, Saiutc Risk Ins, sealcn. Inc" 962 ,. Supp. 

315, 190 (S.D.H.Y . 19911 ('lihue agreeunt l(oln ita h ce· 

incorpouted Ilcon!! Iqren.lnt containirlg ubitratlon chun, 

dh:putu undn flnt agunent .... re covered by !uch clausel. 

The arbitration chuse at iuue, chuse 41 of the Shell Tille 

. , 11 brOAd: it COYers I(AJny dispute arisinq under th is charter.· 

II"p. lxb . 5 to LI AU . I U Ibl, Icllllllll1l1: tl. JiRll.lgn 

Lie. tn., Co. ot Ney rork v, RepubUc IfAt'l Lite In!, Co .. 291 t . 

SUpp. 225, 137 (S.D.N . Y. 196.) I.Indud, 'it wou ld btl hard to 

1.1I9inl In ubltntion clause 'nvl nq qreuer leope than the one 

before 1l1"I, ~, ~Ol '.2d 60& (2d Cir. 19691 (quoting !2W:t 

Lawnnc. Co, v, Deyonshire ,.brJ". Inc., 211 f .2d 402 , 412 (2d 

Clr. mIl, illk iliAlllli, ]61 U.S . 101 i19101l . .bore an 
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arbitration chun is broad enough to eneoapln the disputed 

qutsUon, the court has no choice bUt to ufer the controversy to 

arbitration In the lqtud lannef, ill Paineh'ebber , 81 f .ld at 

noo; McDOnnell Douglas rin. Corp. V, Pennsylvania Pover , Light 

t1... 151 F.ld US, III (ld Clr. 198&); Kationol R,B. Plutnger 

Corp. V' Boston' Kaine COrp .. 150 f.2d 156, 162 (D.C. Cir. nUll 

ill ili2 Rochd, le ViII.,. Inc . v. Public serv, Il;oloym UnioD 

1.0<.1 No, 10, 601 T,ld 1190, 1191 lId Clr. l!19) l'lllf I court 

ttndJ that the parties hive aqreed to subilt to arbitration . .. 

tany and all dltputu,' ... the court vill hln exhausted its 

tunction, except to ordn ... arbitration-Ii Conso lidated Rail 

COrp. V' Metropolitan Tnnsg. Autb., Ho . 95 elv. 2142, 1996 IlL 

1l1111, It '10 IS.D,N,Y, Much 12, 1196) I'Plf the arbitration 

Claull at Issue is broad II .C)., provJdlnq for ubltration of aU 

dltpUt .. 'arilinq Under' the contract" then courts Just pre.un 

that it 'In th, partin' lnhnt to ubltrah duration .Ind dinct 

that iuue to the arbitrators-I. Accordinqly, a factual dispute 16 

to vbether one of the stated conditions has been satislied, ud the 

effect of such failure, are luues for the arbitrators, not the 

Court. ~ Belianc. Nat'llM" 962 F. Supp . .It )89 jchuae, "InY 

dispute arllinq out ot this Aqrenent,' Is "elastic .nouq" to 

,ncO'lpau'" dbpuh arhinq trot rabhd lqrenent that -(vIIs 

conUnqent upon' that lqrenent). 

Indeed, it hn been repeatedly hald that even. dhpute 

r.qarding the utletaction ot I condition precedent to I contract 

vill be reterred to arbitration it it lay rusonably be said to 

'\ 

COlt vlthln the scope of .In ubitr.Uon chuse. W, l.a.iL, t!Wl 

yiaL Inc. Y. Weber Scientific, 95' F. Supp. 1108, 1111 (M.D . All . 

n,,} (-dispute. over a condition precedent to a contract cont.linlnq 

In arbitration chuu that 11 broadly enouqh vordtd to enco:.pu, 

IUch I dispute should be arbitrated', i ToY!! CoYe Jeuu city Orban 

Rlneyal. Inc. y. Procida CgnJtI, COrp., No. 96 elv. 2551, 1996 WL 

111l9l, It 'I IS ,D,H.!, June 19, 1996) l'I'lh.ther , , , III 

condition precedent hIS bun nt1lf1td is I lattar tor tile 

nbitrator to dteld,') (c1Unq rinklt and R<ln Y, A,e, !e,Ur 

!"Ibu, IDC" III T, Supp, 1101, Ill! IS,O.N,Y . lm)l; Hn1.llin 

Lite -rna .. 291 r. Supp . at 231 (broad nbltratlon clause VII 

u'lenble and therefore coveud respondent" defensu, Includinq 

'hilure to comply vIth coooiUon, precedentR). 

10 

CODclUJloD 

Rupondent's lotion 1s qunted to the Ixtent indicated In 

tbh Opinion. To tny ntent that our O~inlon atd Ord!r of August 

5, 1991 is inconsistent vith thh Oplnton and Order, it is herttl'f 

withd.rawn. The Cltrk of the Court it directed to enter judqunt In 

thll Col .. pursuant to led. R, ely, p, 14 and 18, (I) denylnq 

rupendent Cuanqthou' s toUone to dInhs for lack of lubject 

"ttor jurhdlctlon .nd II ) .tlylnq thue promdlnq. pend lnq 

ubltntlon. 'nit partin are dlrtcted to arbitnh thair dhputtl 

In London in accordance vlth the teru of the Shell Tlu , tOri, 

-- lnc lu"dlnq whether any of the '.ublects· or conditions to thl 

Slpluhtr 26, 1995 charter party 'lett unsatisfied and whather the 

partlel veu t1!treby excused frOI perfoIrolnce lJ1lrtunder. 

10 WDm, 

Dlhd: White Plalnl, XIV York. 
Seplubtr 29, 1991 

'DMI e, ~ 
senIor Un ltedStates llitr1ct J~qe 
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UNITED STATES DISTR ICr COURT 
SOUT~[RH DISTRICT OF N£1/ YORK 
••••••••••••••••.••• X 

u.s. T1TA.~. INC •• 

Petitioner, 

. against· 

GlJA."'11IO\I !MDl HIlA SH IPPIOO CO •• LTD •• 

Rupundent , 

•••• •••• ••••.••.•••• K 

('Own. Sr. D,J,! 

. J~f, 
96 eiv. om III(C) 

A._iD 
OtIJflOH 

!l!U!m 

The Opinion and Order, dated August 5, 1998. II hueby 

u.endtd ~ m ~ u follovI; 

-+ Pag e 2, middle of first line. which read, ' phintiff" 

should read -. petitioner .. 

.. Page ), attond line (rOIl the bottOl'J of the page 

Includ ing the footnote), ... hich reads ' Titan' should read 

. - Seago' •• 

.. Page ), footnote 4, fint ,entente. yhich (nIH 

'Defendant,' lbould rud -. Relpondent, •• 

.. Page 4. Itcood line !roa the bottOlll of the page, 

which read, ' Seag09- !Ihoold rud •• S@abrok@u -. 

,.---.....,,; 

.., Pig! S, fift h line trOll the bottOOI of the plge 

(ucludil19 the footnote), which ruds ' Subrokers ' lihould 

read • - Seagos •• 

oJ Page 5, end of second line frO;'/l the bottom of the page 

(excluding the footnote), which ruds 'at all . ' should 

read ·· at all1l .•• 

... Page S, footMte S, Hut aentente, which rud, 

'Seago" should rtad •• Seabrokera •• 

-+ Page 6, .ixth line trOll the top of the page, whi ch 

read, 'arbitration in accordance yith Clause Hlc) .· 

should read .. arbitration ... in accordance with 

Clause u Icl of the Shell Tir.e 4 CaNro .• . 

oJ Page 6, lIiddle of eleventh llne, which reads "both 

partie," should read .• ' both sidu" .. 

oJ Page 10, footnote 1, liOdle of fourth line, whi ch 

read, " 15 n. 2]' should read •• '15 n.13 •• 

.. Page Ii, middle of liixth line {rom the bottom of the 

pagt (excluding the footnote), which rud, ' Sugol ' 

should read·· seabrokera .• 

-i hge 22, end of the fifth line IrCd the bottOCQ of the 

page, which readl 'the ad hoc' should rud . . the ' ad 

hoc ' •• 

·2· 

-) hge 21, &ecoM lir.l:, ...-bit.h nllU U&d lvlC 

agree:rtnt . ' · thould rud·· ' id hoc ' 19ree:.ent . .• 

i Page 21, footnote Il, end of fifth line {rOQ the 

bottOIl of the page, which reads ' no ad hoc agree:r.ent ' 

should read .• no ' ad hoc ' agrefl!lent •• 

i Page. 25. second line, which reads ' Seago" should read 

•• Seabrokers .. 

i Page 25, footnote 14 , eighth line, which read, ' and 

one o{ Seagos's princlpa ls . · should rtld •. and was one 

of SeabroXers' principals .. . 

so OROERED . 

Dated : White Plains, Ne .... York 
Septell"ber 25, 1998 

AA·C414 f, ~ LI 
Sr . unit ed Statu ohtrict Judge 

.J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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U. S . TITAN, INC., 

Petitioner, 

against -
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AND REIER 
GUANGZHOU ZHEN HUA SHIPPING CO., LTD . , 

t;~lq9f Respondent. 
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Conner, senior D.J.: 

This case is cUrrently before the Court on petitioner U.S. 

Titan , Inc.'s ("Titan") motion for a summary determination of the 

making of a binding charter party agreement between Titan and 

respondent Guangzhou Zhen Hua Shipping Co. , Ltd. ("Guangzhou"), and 

to compel arbitration on Titan's claim for breach of contract, 

pursuant to the Federal Arbitration Act (the "FAA" ), 9 U.S.C. S 4. 

Guangzhou has cross-moved to dismiss the action for lack of 

jurisdiction and improper venue under Fed. R. civ. P. 12(b) (1), 

12(b) (2) and 12(b) (3), or alternatively, to stay the proceedings 

pursuant to 9 U.S.C . § 3 and the Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards, 9 U.S.C. § 201 et ~ (the 

"convention"). 

For the reasons discussed below, the Court finds that the 

part ies have e ntered into a binding charter party agreement that 

requires arbitration of their dispute; grants petitioner' s motion 

to compel arbitrat ion ; and denies respondent's cross-motion to 

dismiss or stay the action. ' 

The Court will "stay" the action to the extent that it orders 
arbitration in London concerning Guangzhou's alleged breach of the 
charter party. See 9 U.S .C. § 3. It does not, however, stay the 
action with respect to the summary determination of a charter 
party. 

1  
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BACKGROUND 

The facts, according to plaintiff, are as follows. Titan is 

a corporat ion organized under the laws of Texas, with its principal 

place of business in Pelham, New York. Guangzhou is a state-owned 

corporation organized under the law of the People's Republic of 

China, with its principal place of business in Canton, China. At 

all pertinent times, Guangzhou owned and operated the MIT BIN HE 

(the "BIN HE"), an ocean-going Chinese-flag tanker. ' 

On or about August 22, 1995, the parties began negotiating a 

time charter) of the BIN HE, through their respective brokers --

Seagos Company, Inc. ("Seagos") of Stamford , Connecticut, on behalf 

of Guangzhou, and Seabrokers, Inc. ("Seabrokers"), also of 

2 

Guangzhou claims that it did not own the BIN HE and merely 
chartered it from Zhu Hai Shipping Enterprise Ltd., its true owner. 
(Chen Reply Aff. ! 9.) Whether Guangzhou was BIN HE's owner, 
however, has little if anything to do with its obligations under 
the alleged charter party. To the extent that ownership of the BIN 
HE may be relevant, it can be determined by the arbitrator, who, as 
we conclude, must decide all disputes arising under the charter 
party. See Dover S.S. Co. v. Summit Indus. Corp., 148 F. supp . 
206, 209 (S.D.N.Y. 1957) i see also Tarstar Shipping Co. v. Century 
Shipline, Ltd., 451 F. Supp. 317 , 321-22 (S.D.N.Y. 1978) (charter 
existed between parties that negotiated agreement, even though 
"owner's name . . . was not mentioned when the vessel was fixed and 
confirmed by telex"), aff'd, 597 F.2d 837 (2d Cir. 1979). 

) 

A charter party is "a contract by which an entire ship or some 
principal part thereof i s let to a merchant . "Jhirad & 
Sann, 1 Benedict on Admiralty· § 225 (7th ed. 1981). In a charter 
party, the terms and conditions of the lease of a vessel by an 
owner to a charterer are set out. Gilmore & Black, The Law of 
Admiralty § 4-1 (2d ed. 1975). Wi th a time charter, "the owner( ] 
... continues to navigate and manage the vesse l, but her carrying 
capaci ty is taken by the charterer for a fixed time for the 
carriage of goods anywhere in the world (or anywhere within 
stipulated geographic limits ) on as many voyages a s approximately 
fit into the charter period." rd. 

2 
 

United States 
Page 18 of 44

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



,. . 

Stamford, on behalf of Titan. The charter contained three 

"subjects," or conditions: (1) Titan's satisfactory inspection of 

the BIN HE; (2) the release of the vessel from its previous 

charterer, "Camaro"; and (3) the approval of the charter party by 

Titan's board of directors within three days of the board's receipt 

of the final inspection report.' (See Pet'r Exh. 29 . ) On 

September 22, 1995, Guangzhou offered to charter the BIN HE to 

Titan for 12 months at $15,250 per day, with an option for an 

additional twelve months at $15,750 per day. During the next few 

days, the parties negotiated different periods and rates, as well 

as several other terms. Ultimately , on September 26, Guangzhou 

responded with a "firm counter offer" as follows: 

" Accept/Except: 

Period - 6 mos. plus/minus 30 days at CHOPT 

CHOPT next 12 mos .... 

Rates - $15,250 fi rst period 

Optional $15,750 second per iod." 

(Pet'rExh.18. ) 

That same day, Titan informed Sea brokers that "Charterers are 

in agreement and accept Owner[']s last offer." (Pet'r Exh. 19.) 

Seabrokars then sent Titan a fixture telex "recap[ping] Owners and 

Charterers' agreement." (Pet'r Exh. 1.) The agreement was based 

Defendant, on the other hand , takes the view that the board 
was to approve the proposed charter party within three days of the 
actual inspection of the BIN HE. 

J  
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on the "Shelltime 4 Time Charter," a standard time charter, and 

contained the above subjects. (Id. ) The Shell Time 4 Charter 

contained an arbitration clause, providing for arbitration in 

London, at the election of either party. (See Pet'r Exh. 4.) 

Thereafter, the BIN HE was dry-docked in Hong Kong and 

inspected by Denholm Ship Management (Overseas) Ltd. ("Denholm"). 

On October 19, Titan received Denholm's initial report. (Warfield 

Aff. ! 16.) On October 23, Titan informed Seabrokers that it had 

concerns about the seaworthiness of the BIN HE, but that it was 

awaiting Denholm's final inspection report. (Id .! 18 & Exh. 30.) 

Then, on October 25, Titan informed Sea brokers that it had received 

the full Denholm report and that it had "lift[ed its] inspection 

subject." (Pet'r Exh. 34.) It also stated that Titan "now 

look[ed] to [the] Owners to lift their Camaro withdrawal subject 

. . [and that ] the Titan board will make its decision within . 

three working days after the lifting of this subject per [the] 

9/26 agreement." (Id.) On October 26, 1995, Seabrokers informed 

Titan that the BIN HE had been withdrawn from Camaro. (See Pet'r 

Exh. 20.) Titan thereupon replied that it would respond with board 

approval "by close of New York (business) Monday oct . 30." On 

October 27, 1995, Titan notified Seabrokers that its board had 

approved the charter. (Pet'r Exh. 21.) 

Guangzhou presents a slightly different version of events. 

According to Guangzhou, Titan rejected the BIN HE by its October 23 

telex, which informed Seagos that the vessels ' ma chinery spaces 

were "in terrible condition," and that the vessel wa s not "up to an 

4 
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acceptable trading standard." (Chen Aff. , 10 & Exh . 5 .) seagos 

informed Seabrokers that in view of Titan's rejection of the 

vessel, the conditions to which the charter had been subject had 

failed to occur. (Id. , 10 & Exh. 6.) 

Additionally, Guangzhou maintains that on October 24, 

Seabrokers confirmed that Titan had rejected the vessel, and that 

the subjects had therefore failed. (Id. ~ 11 & Exh. 7.) Moreover, 

according to Guangzhou, on October 25, "Titan reversed its position 

and attempted to assert that the vessel had not failed the 

inspection." Guangzhou claims that it then terminated all 

negotiations with Titan. (~ ~ 13 & Exh. 9.) 

On November 1, in a facsimile to Titan, Seagos suggested 

arbitration to resolve the dispute. (See id. ~~ 16-17 & Exh. 12.) 

Later that day, Titan proposed that the parties submit the matter 

"to three arbitrators in New York who would have 45 days . to 

issue a ruling on the thresho ld issue of whether the parties 

entered into a binding agreement on September 26 subj ect to 

conditions that were subsequently fulfilled." (Pet'r Exh. 39 . ) On 

November 2, Seabrokers responded that the "Shell Time 4 Camaro 

proforma is very clea r on the simplified arbitration which has been 

agreed by U.S. Titan and is agreeable to Southern Shipping as well. 

There is no need for a separate arbitration agreement at all." 

(Pet'r Exh. 40.) ' Ti tan then sent "forma 1 written notice of 

5 

Titan claims that Seagos did not understand the reference to 
"Southern Shipping," and to have bel ieved that the reference to 
"Shell Time 4 Camaro" referred to the charter between Guangzhou and 
Camaro, which, in part, was to be assumed by Titan. Guangzhou 

5 
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Arbitration" to Seagos, advising it that arbitration was to follow 

"the Shell Time 4 clause 41 (c) of camaro/Ti tan Charter Party." 

(Pet'r Exh. 41.) On November 7, Titan sent a follow-up fax to 

Seagos, requesting confirmation that arbitration would be held 

under clause 41(C) of the charter party . (Pet'r Exh. 4 2 .) Seagos 

replied, "London arbitration in accordance with Clause 41 (c) . " 

(Pet'r Exh. 43.) On November 9, Titan once again faxed Seagos, 

asking for confirmation that "arbitration proceedings in London are 

to [be) . in accordance with Clause 41(C) of the Shell Time 4 

Guangzhou/Titan Proforma, which is based on the 'Camaro' Charter." 

(Pet'r Exh. 44.) seagos replied that "both parties" had agreed to 

London arbitration "to ascertain whether there is a charter between 

Guangzhou . and . Titan." (Pet' r Exh. 45.) Titan then 

sent another fax to Seagos, stating that "arbitration in London is 

acceptable per the agreement." (Pet'r Exh. 4 6. ) 

Following these exchanges, the parties attempted to select a 

London arbitrator. In one such communication, sent directly from 

Guangzhou to Seabrokers, Guangzhou reiterated that it had agreed to 

submit the matter to arbitration "pursuant to the Shell Time 4 

Clause 4l. ." (Resp. Exh. l.8.) No agreement was reached as to the 

identity of the a rbitrators . 

On February 7, 1996, Titan again wrote to Seagos. Among other 

things, the fax stated that Titan would "not agree to arbitration 

explains that the 
typographical error, 
Southern Shipping in 
8. ) 

reference to Southern Shipping was a 
due to the fact that Seagos also represents 

brokering charterers. (See Chen Reply Aff. ~ 

6 
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outside of the binding Titan/Guangzhou charter." 

(emphasis in original).} Seagos did not reply. 

(Pet'r Exh. 47 

Instead, Titan 

received a fax from Guangzhou, which stated that Titan was "not 

allowed to be in breach of the ad hoc arbitration clause which is 

actually running." The fax also referred to an "alleged C/P." 

(Resp. Exh. 20.) Titan responded that since the parties could not 

agree on whether a valid charter party existed, it was "free to 

initiate this issue here [in New York]." (Piskora Aff. ~ l2.) 

DISCUSSION 

Titan now petitions this Court pursuant to section 4 of the 

FAA (l) to determine summarily that there exists a binding charter 

between the parties and (2) to compel arbitration for breach of 

that agreement. For the reasons discussed below, the Court 

declines to dismiss the case for lack of jurisdiction or for 

improper venue, and holds that the parties have entered into a 

binding charter. Furthermore, the Court will compel arbitration in 

London to enforce the agreement . 

I. Relevant Legal standards 

A. Motion to Dismiss Under Rules 12 Ib) (1) , 12 Ib) I)) 

On a motion to dismiss for lack of subject matter 

jurisdiction , the Court must accept all fac tual allegations in the 

Complaint as true and "refrain from drawing inferences in favor of 

the party contest ing juri sdiction ." 

F. Supp.2d No . 97 civ. 

7 

Serrano v . 900 5th Ave. Corp., 

5829, 1998 IvL 241623, at *1 
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(S.D.N.Y. May 13, 1998) (citing Atlantic Hut. Ins. Co. v. Balfour 

Maclaine Int'l Ltd . , 968 F.2d 196, 198 (2d Cir . 1992». The Court 

is not conf ined to the Compla int, however. It may consider 

"evidence outside the pleadings, such as aff idavi ts. " Antares 

Aircraft, L.P. v. Federal Republic of Nigeria, 948 F.2d 90, 96 (2d 

Cir. 1991), vacated on other grounds, 505 U.S. 1215 (1992) i accord 

Kamen v. AT&T, 791 F.2d 1006, 1011 (2d Cir. 1986). ' Likewise, the 

Court may consider affidavits in deciding a Rule 12(b) (3) mo tion 

for improper venue. See ESI. Inc. v. Coastal Power Prod. Co., 995 

F. Supp. 419, 422 (S.D.N . Y. 1998) . 

• 
Thus, the standard for deciding a motion to dismiss for lack 

of subject matter jurisdiction is akin to that for summary judgment 
under Rule 56(e). Rule 56(e) provides: 

Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts 
as would be admissible in evidence, and shall 
show affirmatively that the affiant is competent 
to testify to the matters sated therein . 
The Court may permit affidavits to be 
supplemented or opp.osed by depositions, answers 
to interrogatories, or further affidavits. When 
a motion [) is made and supported as provided in 
this rule, an adverse party may not rest upon the 
mere allegations or denials of his pleading, but 
his response, by affidavits or as otherwise 
provided in this rule, must set forth specific 
facts showing that there is a genuine issue for 
trial. 

Rule 56(e ) requires that the non-moving party oppose the motion 
with any of the evidentiary materials listed in Rule 56(c). See 
Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986). 

8 
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B. Motion to Dismiss Under Rule 12(b) (2) 

In determining a motion to dismiss for lack of personal 

jurisdiction, the Court also looks beyond the pleadings to 

affidavits submitted by the parties, considers the evidence in the 

light most favorable to the plaintiff, and resolves all doubts in 

its favor. PDR Labs. Inc. v. Friedlander, 103 F.3d 1105, 1108 (2d 

Cir. 1997); Hoffritz for Cutlery. Inc. v. Amajac. Ltd., 763 F.2d 

55, 57 (2d Cir. 1985). Prior to discovery, "the [plaintiff] need 

persuade the Court only that its factual allegations constitute a 

prima facie showing of jurisdiction." Ball v. Metallurqie Hoboken­

Overpelt. S.A., 902 F.2d 194, 197 (2d Cir. 1990). 

II. Jurisdiction 

Titan claims that there exists subject matter jurisdiction 

under § 9 of the FAA. Guangzhou, on the other hand, argues that it 

is immune from suit under the Foreign Sovereign Immunities Act 

("FSIA") . The Court concludes that i t has subject matter 

jurisdiction under 28 U. S . C. § 1330(a), because Guangzhou waived 

its immunity under the FSIA. 

A. Subject Matter Jurisdiction Under the FSIA 

The FSIA provides that "a foreign state shall be immune from 

the jurisdiction of the courts of the United States and of the 

States except as provided in sections 1605 to 1607 of this 

chapter." 28 U.S .C . § 1604. A defendant corporation that is owned 

entirely by a foreign state is also immune from the jurisdiction of 

9 
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' _. 

the Court. See id. §§ 1603(a), 1603(b) (2), 1604. If the immunity 

provisions of the FSIA are applicable, the Court is divested of 

subject matter jurisdiction over an action. NYSA-ILA Pension Trust 

Fund v. Garuda Indonesia, 7 F.3d 35, 38 (2d Cir. 1993). 

It is undisputed that defendant Guangzhou is wholly owned by 

the People's Republic of China. Therefore, in order for the Court 

to have jurisdiction over Titan's motion, there must be an 

applicable exception to foreign sovereign immunity under the FSIA. 

See Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 498 

(1983) . The burden is on Titan "to go forward with evidence 

showing that, under the exceptions to the FSIA, immunity should not 

be granted, although the ultimate burden of persuasion remains with 

the alleged foreign sovereign." Cargill Int'l S.A. v. MIT Pavel 

Dybenko, 991 F.2d 1012, 1016 (2d Cir. 1993) (internal citations 

omitted). If an exception applies, the Court has subject matter 

jurisdiction over Guangzhou under 28 U.S.C. § 1330. 

1. Arbitration Exception 

The Court holds that Guangzhou has waived its immunity under 

§ 1605 (a) (6) (8) of the FSIA. 7 Section 1605 (a) (6) (B) provides an 

exception to immunity in cases where a foreign state or sovereign 

entity has agreed to arbitrate a dispute and the arbitration 

7 

Although Titan has not raised § 1605(a) (6) (8) as a basis for 
subject matter jurisdiction, the Court ma y consider it sua sponte . 
See American Centennial Ins. Co. v. Seguros La Republica, S.A., No. 
91 Civ. 1235, 1996 WL 304436, at *15 n. 23 (S.D.N.Y. June 5, 1996) i 
Gabay v . Mostazafan Found. of Iran, 151 F.R.D. 250, 255 n.8 
(S.D.N.Y. 199 3) (citing Verlinden , 46 1 U.S. at 493 n. 20), aff'd, 
(2d Cir. 1994). 

10 
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agreement is or may be governed by a treaty signed by the United 

states calling for the recognition and enforcement of arbitral 

awards, such as the Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards. "An arbitration agreement 

arising out of a legal relationship, whether contractual or not, 

which is considered as commercial, including a transaction, 

contract, or agreement described in section 2 of this title, falls 

under the Convention." 9 U.S.C. § 202. Congress has authorized 

the district courts to compel arbitration under the Convention in 

accordance with the agreement, including arbitration at sites 

outside the U.S. Id. § 203. 

Here, Titan alleges that it entered into a charter party with 

Guangzhou that provided for arbitration in London, which is 

enforceable under the Convention. Guangzhou contends that the 

charter party wa s never formed, because Titan never completed the 

subjects precedent to the agreement . The U.S. and China are both 

parties to the Convention. 

Cargill International S.A. v. MIT Pavel Dybenko is on point. 

In Cargill, the Second Circuit Court of Appeals considered whether 

a district court had subject matter jurisdiction to determine 

whether a charter party, which contained an arbitration clause , 

applied in a particular case between a sovereign-owned company an' 

a plaintiff that was a third party to the charter. The Court hel 

that the district court had "jurisdiction to determir 

jurisdiction," and directed the court to consider "whatev. 

evidence has been submitted" by the parties . 991 F . 2d at 10 

11 
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/ 

(citations omitted). The Court reasoned that regardless of whether 

there existed an agreement to arbitrate that could be enforced by 

the plaintiff the alleged beneficiary of the agreement - - the 

Court had jurisdiction to determine whether lithe arbitration 

agreement in the Charter Party was intended to benefit (the 

plaintiff)." .IJh. Of particular importance to the Court was that 

"the Convention should be broadly interpreted, II "when . read 

together with the FSIA()." Id. at 1018. It is significant that 

Cargill was not seeking to enforce an arbitral award, but to 

determine whether it was a beneficiary of the contract and to 

enforce the arbitration agreement . Compare id. at 1017 - 18 with 

seetransport Wiking Trader Schiffarhtsgesellschaft MBH & Co. v. 

Navimpex Centrala Navala, 989 F.2d 572, 577-79 (2d Cir. 1993) 

(enforcing arbitration award while distinguishing cases where 

plaintiff sought to have award enforced from cases in which there 

had been no award) . 

Cargil l is applicable here, where the parties have allegedly 

entered into an agreement to arbitrate which is governed by the 

Convention and which is enforceable by the Court. See 991 F.2d at 

1020 ("if ( the plaintiff ) is found to be a third party beneficiary 

to the Charter Party, it may be proper for the district court to 

enforce the arbitration agreement against ( the defendant)"); seE 

also 9 U.S.C. § 206 (allowing court to order arbitration under thE 

FAA). According to Cargil l, the FSIA must be read with the FAA t 

give the Convention a broad interpretation. Accordingly, the Cour 

concludes that it has subject matter jurisdiction to determir 

12 
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whether the parties entered into a binding charter party agreement 

that required arbitration in London. 

2. Commercial Activities Exception 

Alternatively, the Court has subject matter jurisdiction over 

the action pursuant to § l605(a) (2) of the FSIA, which provides, in 

relevant part: 

A foreign state shall not be immune from the 
jurisdiction of courts of the unites states in any 
case . . . in which the action is based . . . upon 
an act performed in the united states in connection 
wi th a commercial acti vi ty of the foreign state 
elsewhere; or upon an act outside the territory of 
the United states in connection with a commercial 
activity of the foreign state elsewhere and that 
act causes a direct effect in the United States. 

The Court concludes that Guangzhou' s actions, taken in China, 

caused a "direct effect" in the u .s. and that those of its broker, 

Seagos, were taken "in connectio n with a commercial activity" of 

Guangzhou in China. 

In order for an act taken "in connection with a commercial 

activi ty" to provide an exception to foreign sovereign immunity, it 

must be a "legally significant act." See Hanil Bank v. PT. Bank 

Negara Indonesia, - -- F . 3d ---, No. 97 civ. 7961 , 1998 WL 334342, 

at *6 (2d Cir. June 24 , ~998); .r.. ntares Aircraft, L.P . v. Federal 

Republic of Nigeria, 999 F.2d 33 , 36 (2 d Cir. 1993); WMW Machinery, 

Inc. v. Werkzeugmaschinenhandel GmbH 1M Aufbau, 960 F. Supp. 734, 

741 (S.D . N. Y. 1997). " [AJ n effect is 'direct' if it follows 'as an 

immediate consequence of the defendant's activity. '" 

Republic of Argentina v . Weltover, Inc ., 50~ U.S. 607, 618 (19 92 ) 

13 
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(quoting Weltover. Inc. v. Republic of Argentina, 941 F.2d 145, 152 

(2d Cir. 1991». 

Here, Guangzhou negotiated a contract with Titan, aU. S. 

corporation, by faxes sent to Titan and both parties' brokers in 

the U.S. The act of making and directing this correspondence was 

"an act [taken] outside the united states," "in connection 

with a commercial activity elsewhere," that caused Titan 

allegedly to suffer a "direct effect" -- $1 million in damages -­

in the u.s. See Caribbean Trading & Fidelity Corp. v. Nigerian 

Nat'l Petroleum co., No. 90 civ. 4169, 1993 WL 541236, at *8 

(S.D.N.Y. 1993). 

That Guangzhou was "transacting business" with Titan in the 

u.s. and directing negotiations in this country is enough for it to 

have waived immunity under § 1605(a) (2) with respect to the 

formation of the charter party at issue here. See Gibbons v. 

Udaras na Gaeltachta, 549 F. Supp. 1094, 1113 (S.O.N.Y. 1982); ~ 

also Supra Med. Corp. v . MCGonigle, 955 F . supp. 374, 382 (E.O. Pa. 

1997) (f inding sufficient "intentional communications with 

[plaintiff] giv[ing] rise to the underlying suit"). Titan's 

identity as a u.S. corporation further strengthens this conclusion. 

See International Hous i ng Ltd. v. Rafidain Bank Irag, 893 F.2d 8, 

11 (2d Cir. 1989) (fact that plaintiff is "a u.S. corporation .. 

. . is relevant to whether [ its ] financial losses ... constituted 

14 

 
United States 
Page 30 of 44

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



a 'direct effect'"); Note, Effects Jurisdiction Under the FSIA and 

the Due Process Clause, 55 N.Y.U. L. REV. 474, 512 (1980).' 

Because we find a "significant, legal connection" with the 

u.s. giving rise to Titan's claim, which caused a direct effect in 

the U.S., we have subject matter under the FSIA with respect to the 

formation of the charter party. ' 

B. Personal Jurisdiction 

For the same reasons, we conclude that the Court has personal 

jurisdiction over Guangzhou. See Shapiro v. Republic of Bolivia, 

930 F.2d 1013, 1020 (2d Cir. 1991) (citations omitted); New York 

Bay Co. v. state Bank of Patiala, No. 93 civ. 6075, 1994 WL 369406, 

at *4 (S. D. N. Y. July 12, 1994); see also Argentine Republic v. 

Amerada Hess Shipping Corp., 488 U.S. 428, 434 n.3 (1989) 

("personal jurisdiction, like ~ubject matter jurisdiction, exists 

, 
The cases relied on by defendant do not dictate a different 

resul t. In fact, in two of these cases, the Court of Appeals 
suggested that the actions of a broker could be sufficient to 
confer jurisdiction over a foreign sovereign defendant. See Stena 
Rederi AB v. Comision de Contractos, 923 F.2d 380, 389 (5th Cir. 
1991); Gregorian v. Izvestia, 871 F.2d 1515, 1527-28 (9th cir. 
1989). The Court declined to find subject matter jurisdiction in 
these cases, however, because the relevant facts either had not 
been timely presented, see Gregorian, 87 1 F.2d at 1528, or had not 
been presented at all to the district court, ~ Stena Rederi, 923 
F.2d at 389. 

, 
It is not entirely relevant that Guangzhou did not initiate 

negotiations with Titan or solicit its business in the U.S. While 
a defendant that regularly doe s business in the U.s. will more 
easily be amenable to the general jurisdiction of this Court, with 
respect to the legal obligations arising out of the negotiation of 
the charter party, Guangzhou's communications, and those of its 
broker, are sufficient to establish subject matter jurisdiction. 
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only when one of the exceptions to foreign sovereign immunity. 

applies"). This is because under the FSIA, "subject matter 

jurisdiction plus service of process equals personal jurisdiction.'" 

Texas Trading & Milling corp. v. Federal Republic of Nigeria, 647 

F.2d 300, 308 (2d Cir. 1981) . Since the Court has subject matter 

jurisdiction over the action and there is no dispute that defendant 

Guangzhou was properly served pursuant to 28 U.S.C. § 1608, the 

statutory requirements for personal jurisdiction are met. 

The FSIA, however, "cannot create personal jurisdiction where 

the Constitution forbids it." Texas Trading, 647 F.2d at 308. 

Consequently, "[e)ach finding of personal jurisdiction under the 

FSIA requires, in addition, a due process scrutiny of the court's 

power to exercise its authority over a particular defendant." Id.; 

accord Seetransport, 989 F.2d at 580. Due Process requires that 

the foreign sovereign entity have "minimum contacts" with the 

United states "such that maintenance of the suit does not offend 

'traditional notions of fair play and substantial justice. '" 

International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) 

(citation omitted). In a case brought under the FSIA, a court may 

consider contacts beyond the f,orum state. See ~lax Daetwyler Corp. 

v. R. Meyer , 762 F.2d 290, 293 (Jd Cir. 1985) ( "the proper inquiry 

in determining personal jurisdiction in a case involving federal 

rights is one directed to the totality of a defendant's contacts 

throughout the United states") ; see also Graham C. Lilly, 

Jurisdiction Ove r Domestic and Alie n Defendants, 69 VA. L. REV. 85, 

130 (1983) ("it [ is ) reasonably c l ear that national -- not state --

16  
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contacts are decisive"). Moreover, "actions relevant to the [case) 

by an agent on [a) defendant [ , ) s behalf " can support personal 

jurisdiction over a defendant. Texas Trad ing, 647 F .2d at 314. 10 

The Court concludes that it has personal jurisdiction over 

Guangzhou because Guangzhou hired Seagos, which is located in 

Connecticut, to broker the BIN HE, and which then directed 

communications at issue to Seabrokers and to Titan to negotiate the 

charter party. See Reed Int'l Trading Corp. v. Donau Bank AG, 866 

F. supp. 750, 755 (S.D.N.Y. 1994) (exercising personal jurisdiction 

over foreign sovereign defendant where defendant had appointed U. S. 

bank as "advising bank" for letters of credit at issue); Crimson 

semiconductor . Inc. v. Electronum , 629 F. Supp. 903, 905, 908 

(S.D.N.Y. 1986) (same, where defendant ' s representatives negotiated 

agreement in the U.S.). Moreover, there is evidence in the record 

to suggest that Guangzhou may have sent some of these 

communications directly to Seagos by fax from China. See Sealift 

Bulkers. Inc. v. Republic of Armenia, 965 F. Supp. 81, 85 (D.D.C. 

1997) (personal jurisdiction where defendant used U.s. 

telecommunications systems to correspond with plaintiff) ; Hatzlachh 

Supply Inc. v . Savannah Bank of Niaeria, 6 49 F. supp. 688, 691 

(S.D.N.Y. 1986) ( same ) . Accordingly, Guangzhou's contacts with the 

10 

While plaintiff bears the burden of establishing the Court's 
personal jurisdiction over the defendant, CutCo I ndus . , Inc. v. 
Naughton , 806 F.2d 361, 365 (2d cir. 1986), plaintiff need only 
make a prima facie showing that jurisdiction exists where, as here, 
there has been no evidentiary hearing. Metropolitan Life Ins. Co. 
v. Robertson-Ceco Corp., 84 F.3d 560, 567 (2d cir . ), cert. denied, 
117 S. ct. 508 (1996 ). 
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United States are sufficient to establish personal jurisdiction in 

this action. By appointing a representative in connecticut to 

negotiate the charter party at issue in this case, Guangzhou 

"purposefully avail(ed) itself of the privilege of conducting 

activities with the (United States)." Weltover, 504 U.S. at 620 

(quoting Hanson v. Denckla, 357 U.S. 235, 253 (1958» (alterations 

in original). Guangzhou may not avail itself of U.S. clients, by 

directing communications to the U.S . , without being held 

responsible for the content of these communications in the U.S. 

Accord Sealift, 965 F. Supp. at 85 - 86. Given its conduct, 

Guangzhou should reasonably have expected that it could be haled 

into court here, were it to break off negotiations, because it 

directed the negotiations here, through Seagos, and because Titan, 

the target of its negotiations, i s located here. See Worldwide 

Volkswagen Corp. v. Woodson, 444 U.S . 286, 297 (1980) ; Hanil Bank, 

1998 WL 334342, at *8; see also Supra Medical , 955 F. Supp. at 382-

83 ("(defendant ) cannot now . complain about a suit concerning 

the effect of negotiations in the jurisdict ion in which some of 

those negotiat ions occurred ll
) . " 

11 

We find unavailing respondent's argument that its contacts 
cannot be measured by the activities of its broker . (See Resp. 
Reply Mem. at 2-4.) Guangzhou maintained a relationship with 
Seagos whereby Seagos would "perform [) the usual broker's role of 
collecting hire on a charter .... [by) passing messages back and 
forth between the parties to a transaction and trying to 
smooth out trouble spots." (Che n Reply Aff. ~~ 2, 5.) Thus, 
Seagos played an "active role as an intermediary between 
(Guangzhou) and (Titan ) ," Inter national Housing, 893 F.2d at 12, 
that can be taken into account when deterr.lining jurisdiction, 
regardless of whether Seagos is deemed Guangzhou' s "broker, II 
"agent," or "representative . II See Interocean Shipping Co. v. 
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III. Venue 

We also hold that venue is proper in this Court under 28 

U.S.C. § 1391(b). Under this section, "a civil action wherein 

jurisdiction is not founded solely on the diversity of citizenship 

may, except as otherwise provided by law, be brought only in 

a judicial district in which a substantial part of the events 

or omissions giving rise to the claim occurred. II Despite its 

limiting language, courts have routinely held that § 1391(b) allows 

venue in more than one district. See Bates v. C & S Adjusters, 980 

F.2d 865, 867 (2d cir. 1992) (lithe admonition against recognizing 

multiple venues has been disaPF>roved") ; PI, Inc. v. Ouality Prods. , 

Inc., 907 F. Supp. 752, 757 (S.D.N.Y. 1995 ) ("Venue is proper in 

each district that is the situs of a substantial part of the events 

or omissions giving rise to the claim."). 

Once an objection to venue has been raised, the plaintiff 

bears the burden of establishing that venue is proper. D'Anton 

Jos, S.L. v. Doll Factory, Inc., 937 F. Supp. 320, 321 (S.D.N.Y. 

1996); French Transit, Ltd. v. Modern Coupon Systs., Inc., 858 F. 

National Shipping & Trading Corp., 523 F.2d 527, 537 (2d Cir. 1975) 
("[i]t is i mmater ia l that [the intermediary] thought of himself as 
a 'broker' and not an 'agent' . or that [defendant) did not 
intend to make [ him) an agent"). Guangzhou does not anywhere 
question Seagos' s authority to broker the arrangement at issue 
here. Cf. Storr v. National Defence Sec. council of the Republic 
of Indonesia-Jakarta, No. 95 civ. 9663, 1997 WL 633405, at *2-3 
(S.D.N.Y. Oct. 14, 1997) (considering whether signatories to 
promissory notes had actual or apparent authority from defendant); 
In re Herlofson Mgmt. A/ S, 765 F. supp. 78, 85 -86 (S.D.N.Y. 1991) 
(finding that broker did not have authority to "fi x vesse l s without 
[defendant's) approval" ) . 

19 
 

United States 
Page 35 of 44

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



supp. 22, 24 (S.D.N.Y. 1994). Titan therefore bears the burden of 

establishing that a substantial part of the events giving rise to 

the lawsuit occurred in the Southern District of New York. 

Titan argues that venue is proper here because the writings at 

issue were negotiated by means of facsimiles and telephone calls 

between Pelham, New York and Stamford, Connecticut. We agree. 

These faxes reflect "a substantial part of the events" giving rise 

to the present claim because the action alleges the creation of a 

binding charter party through these writings. See Sacody Tech., 

Inc. v. Avant, Inc., 862 F. Supp. 1152, 1157 (S .D.N.Y. 1994) (venue 

requirements "may be satisfied by a communication transmitted to or 

from the district in which the cause of action was filed, given a 

sufficient relationsh ip between the communication and the cause of 

action"); see also constitution Reins . Corp. v. Stonewall Ins. Co., 

872 F. Supp. 1247, 1250 (S.D.N.Y. 1995) (venue proper in breach of 

contract action where contracts were negotiated through telephone 

calls and faxes between New Yor k and Texas) . 

IV. Summary Determination of the Maki ng of a Charter Party 

Now that the Court has determined that jurisdiction and venue 

are proper, we must determine whether the parties have agreed to 

arbitrate the fo rmat ion of the charter party . We hold that they 

did not. However, the parties did enter into a binding charter 

party, by which they agreed to arbitrate disputes in London, upon 

the election of either party. Because Titan has petitioned this 

Court to order arbitration, we order such arbitra~ion to determine 

20 
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the parties' rights under the charter party, pursuant to Shell Time 

4. 

A. Ad Hoc Agreement to Arbitra te Existence of Charter Party 

Guangzhou argues that the parties agreed to arbitrate the very 

existence of the charter party and, accordingly, that Titan's 

motion must be dismissed. We disagree. Given the evidence, we 

conclude that the parties did not enter into the "ad hoc" 

arbitration agreement advocated by Guangzhou. " 

Because "arbitral jurisdict ion is rooted in the consent of the 

parties," Three Valleys Mun . Water Dist. v. E.F. Hutton & Co., 925 

F.2d 1136, 1140-41 (9th Cir. 1991), the existence of an agreement 

to arbitrate is a threshold question for a court to resolve, absent 

a clear and unmistakable delegation of that authority to an 

arbitrator. First Options of Chicago. Inc. v . Kaplan, 514 U.S. 

938,943 (1995); AT&T Tech .. Inc . v . Communications Workers of Am., 

475 U.S. 643, 649 ( 1986 ) ; National Union Fire Ins. Co. v. Belco 

Petroleum Corp., 88 F . 3d 129, 135 (2d Cir. 1996); see also Maye v. 

Smith Barney Inc., 897 F . Supp. 100,106 n. 3 (S.D.N. Y. 1995) ("the 

question of whether the parties ever made an agreement to arbitrate 

is . to be decided by the courts" ) . Whil e due regard must be 

12 

While section 4 of the FAA directs the court to conduct an 
evidentiary hearing where the existence of an arbitration agreement 
is in dispute, see McAllister Bros ., Inc . v . A & 5 Transp. Co., 621 
F.2d 519, 522 ( 2d Cir. 198 0) , no such hearing is required here 
because the parties agree to the ma terial facts at issue . See In 
re Stinnes Interoil. Inc ., No . 87 civ. 1371, 1989 WL 11409, at *4 
(S .D. N.Y . Feb. 8, 1989) . 
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given to federal policy favoring arbitration, Mastrobuono v. 

Shearson Lehman Hutton. Inc., 514 U.S. 52, 62 (1995); Volt Info. 

sciences, Inc. v. Board of Trustees of Leland Stanford Jr. Univ ., 

489 U.S. 468, 475 ( 1989 ) ; Moses H, Cone Mem'l HOsp. v, Mercury 

Constr. Corp., 460 U.S. 1, 24-25 (1983), where the parties contest 

the formation of an agreement, "any silence or ambiguity about 

whether such a question is arbitrable reverses the usual 

presumption that issues should be resolved in [arbitration's I 

favor." Abram Landau Real Estate v, Benova, 123 F.3d 69, 72 (2d 

cir. 1997) (citing First Options, 514 U,S, at 943), The question 

of the formation of the charter party, like that of any other 

contract, is a question of federal common law. See First Options, 

514 U.S. at 943; Genesco, Inc. v. T. Kakiuchi & Co" 815 F.2d 840, 

845 (2d Cir. 1987 ) . 

From the evidence, it is clear that the parties did begin 

negotiating an "ad hoc" arbitration agreement that contained terms 

different than the original charter party. According to the 

parties, on November 1 Seagos proposed arbitration to "resolve the 

dispute" as to whether the parties had made a binding charter, That 

same day , Titan proposed arbitration before a panel of three 

arbitrators in New York . However, the evidence also suggests that 

on November 2, Guangzhou cut off negotiations on the ad hoc 

agreement through Seagos, which, in response to Titan, stated that 

the "Shell Time 4" " is ver y clear on the [form of arbitration) which 

has been agreed by U. S. Titan . There is no need for a separate 
o 

arbitration agreement." We find this language controlling; with it, 

2 2 
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Seagos, on behalf of Guangzhou, definitively ended negotiations on 

the "ad hoc agreement. "l) That it was Guangzhou's intent to end 

these negotiations i s clear from its remaining correspondence, which 

called for London arbitration "pursuant to the Shell Time 4 clause 

41." £L Northern Tankers Cyprus Ltd . v. Lexmar Corp., 781 F. Supp. 

289, 290- 91 (S.D.N.Y. 1992) ("agreement to arbitrate, separate and 

distinct from that contained in the charter party," was formed where 

plaintiff demanded arbitration "for damages caused by [defendant's 1 

non-performance of the charter," and defendant accepted that 

demand). Because the parties' negotiations wi th respect to the "ad 

hoc" agreement did not come to fruition, we cannot order arbitration 

on the issue of whether the charter party was in fact formed. 

B. The Charter Party 

We do, however, order arbitration with respect to Guangzhou's 

alleged breach of the charter party , because we conclude that a 

We are unpersuaded by Guangzhou's suggestion that it referred 
to the "Shell Time 4" and "Camaro pro forma" because the parties 
were familiar with the terms of such agreements, and not because 
the parties were in fact bound by those agreements. (Se e Chen Aff . 
! 10i Resp. Reply Mem . at 15-1 6. ) As defendant concedes, a party 
is bound by the natural mean~ng of its words. From this 
correspondence, Titan could only conclude that Guangz hou was 
referring to the arbitration clause in the charter party, which had 
been duly negotiated by Seagos and Seabrokers. Thus, we do not 
agree that by referring to the "agreement," Ti tan meant the "ad 
hoc" agreement at issue here. (See Resp. Mem. at 16.) If 
anything, confusion as to Ivhich agreement was being referenced 
during negotiations cuts in Titan's favor, that no ad hoc agreement 
to arbitrate was formed. Where parties minds do not meet on the 
mean ing of an essential term, no enforceable contract is formed. 
See. e.g., Raffles v . Wichelhau s, 2 H. & C. 906, 159 Eng. Rep. 375 
(Ex . 1864) (the famous "Peerless" case ) . 
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charter party providing for arbitration was formed. Whether a 

charter party has been formed is a question of fact. Sun I nt'l Ltd. 

v. Terrabo Petroleum Co., 747 F.2d 108,110 (2d Cir. 1984). The 

Court, however, may determine whether a charter party exists, if the 

underlying material facts are not in dispute . See Great Circle 

Lines, Ltd. v . Matheson & Co., 681 F.2d 121, 124 (2d Cir. 1982). 

As with any other contract, a charter party is formed when there is 

a "meeting of the minds" on its essentia 1 terms. Interocean 

Shipping Co. v. National Shipping & Trading corp., 462 F.2d 673,676 

(2d Cir. 1972); A/S custodia v. Lessin Int'l. Inc., 503 F.2d 318, 

320 (2d Cir. 1974) . It is not necessary that the proposed charter 

be signed by either party, id., and even an oral charter party is 

enforceable by a court of law, Great Circle Lines, 681 F.2d at 124 

("binding charter engagements have historically been assumed on 

nothing more formal than a nod of a head"). 

In any case, i t is undeniable that charter parties can be and 

more often than not are formed by way of facsimile or telex. See 

id.; In re J. Lauritzen A/ S, No. 84 civ. 8704, 1986 WL 13441, at *2 

(S.D.N.Y. June 5, 1986). This is because " [ t )he shipping industry 

is a fast moving ... business, where dealings between the parties 

are usually conducted . under severe time restraints." 

Great Circle Lines, 681 F.2d at 125. To a rrange expeditiously what 

would otherwise be compl icated and time consuming, "brokers 

(customarily) receive and send telex [or fax ) traffic allover the 

world." Id. On the facts before us, the existence of a binding 

charter party is clear. The parties negotiated a charter through 
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their respective brokers, which was confirmed by facsimile on 

September 26, 1995 by Seagos, which "recap[ped ] Owners and 

Charterers' agreement." A "recap" communication, or "fixture," is 

recognized throughout the shipping industry as an agreement to a 

charter party ' s essential terms. See Great Circle Lines, 681 F.2d 

at 125 & n.2; Mar itime Ventures Int'l. Inc. v . Caribbean Trading & 

Fidelity. Ltd., 689 F. supp. 1340, 1345 (S.D.N.Y. 1988) i see also 

P.E.P. Shipping (Scandinavia) ApS. v . Noramco Shipping Corp . , No. 

96 civ. 3136, 1997 WL 358118, at *2 n.1 (E.D. La. June 24, 1997) 

("[a] fixture presupposes a final contract with main terms set and 

final details to be resolved") (c iting Great Circle Lines, 681 F.2d 

at 125 n.2); In re Herlofson Mamt . A/S , 765 F. Supp . 78 , 81 n.3 

(S.D.N .Y . 1991) ("[a] 'recap telex' recapitulates the terms of [a] 

fixture that have been agreed upon") .1' Thus, the "recap" fax 

represented an agreement as to the charter party ' s main terms, which 

We are equally unpersuaded by respondent's argument that John 
Raby's affidavit rega r ding i ndustry custom should be ignored. "It 
is well establ ished that testimony concerning trade practices and 
customs is admissible to enable the Court 'to evaluate the conduct 
of the parties. '" oriental Commercia l & Shipping Co. v. Rosseel, 
N.V., 702 F. Supp. 1005, 1015 (S.D. N.Y. 1988) (quoting Marx & Co .. 
Inc. v. Diners' Club Inc., 550 F.2d 505, 509 (2 d Cir. 1977». Mr. 
Raby is an experienced ship broker and one of Seagos's principals . 
He has personal knowledge not only of the negotiation of the 
charter party at issue, but the shipping industry as a whole. 
Moreover, "[ c ] ertain long-standing customs of the shipping industry 
[such as the procedure for brokering charter parties] are crucial 
factors to be considered when deciding whether there has been a 
meeting of the minds o n a maritime contract ." Great Circle Lines, 
681 F .2d at 125. Thus, had Titan not submitted a statement as to 
industry practice in this case, we would nevertheless consider it 
here. See id. ; see also Samsun Corp. v . Khozestan Mashine Kar Co., 
926 F. supp. 436, 439 (S .D. N. Y. 1996) ( "established practices and 
customs of the shipping industry inform the court's ana ly sis" of 
the making of a charter party ) . 
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were in accordance with the Shell Time 4, a standard form charter. 

Accordingly, the parties had entered into a binding agreement as of 

September 26, 1995, which incorporated each of the Shell Time 4's 

terms. Cf. Samsun, 926 F. Supp. at 441 ("(t] he legal effect of 

adopting (form charter) is inescapable"); Keystone Shipping Co. v. 

Compagnie Marocaine de Navigation, No. 89 civ. 1028, 1990 WL 104029, 

at *4 (S.D.N.Y. July 19, 1990) (fixture incorporating form charter 

is binding where it "embodi(ed]" form). 

Moreover, we do not agree with defendant that the charter did 

not come into effect because of the alleged failure of one of its 

"subj ects," the approval of the charter by Titan's board of 

directors upon receiving the final inspection report of the BIN HE. 

First, this argument directly contradicts the weight of the 

evidence, which suggests that the Board did approve the BIN HE 

within the agreed time period. Second, even had this "subject" 

failed, it did not vitiate the charter that had already been formed. 

It is well established that a "subject detail" does not create a 

condition subsequent to a charter party . See Great Circle Lines, 

681 F.2d at 126; In re Pollux Marine Agencies, Inc., 455 F. Supp. 

211, 223 (S.D.N. Y. 1978). In our opinion, there existed a binding 

charter party between Titan and Guangzhou, in the form of "Shell 

Time 4 ," beginning September 26, 1995. Cf . E.A.S.T., Inc. of 

Stamford v. M/V Alaia , 673 F. Supp. 79 6, 800 (LD. La. 1987) 

(charter not condit ioned on plaintiff ' s acceptance of vessel because 
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charter formed upon agreement of main terms), aff'd, 876 F.2d 1168 

(5th Cir. 1989). " 

Because there exists a charter between the parties, Titan must 

arbitrate its dispute in London, according to the Shell Time 4. Cf. 

Interocean, 523 F.2d at 531 (form charter's arbitration clause bound 

parties where fixture telex adopted "Mobiltime form charter"); 

Keystone, 1990 WL 104029/ at *4 (compelling arbitration where 

fixture provided that voyage be governed "per terms and conditions 

of the North American Grain charter party (pro forma 1982)/" which 

conta ined arbitration clause ); In re Pollux, 455 F. Supp. at 213-14 

(same, where defendant confirmed "having fixed the foil 

subject details of Eldece Tim'e," and aforesaid form charter had 

arbitration clause ). The p a rt i es agreed to this form charter, as 

well as to the inclusion of an arbit rat i on clause, until well after 

this dispute arose. As both parties were familiar to its form, it 

controls. See P.E.P. Shipping, 19 97 WL 358118/ at *3. 

Moreover, even in the absence of a binding charter party, we 

would order arbitration i n London under the Shell Time 4, because 

the part ies agreed to arbitra~ ion in that forum by referenc i ng that 

form charter while negotiating their own charter's terms. See 

Samsun, 926 F. Supp. at 441 ( "A reference to a familiar charter 

15 

Nor do we agree that Titan rejected the BIN HE by its fax of 
October 19, 1995. This fax s~ates only that it had "concerns" 
regarding the condition of the BIN HE that Guangzhou had already 
been working on. In any event, because we have determined that the 
parties entered into a binding charter party on September 26, 1995, 
any commun ication by Titan i n October would have no effect on i ts 
terms. 
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party form which provides for arbitration ... binds the parties 

to arbitrate any disputes (in the forum provided] even though 

the formal charter party is not executed until later (or not at 

all)"). Respondent "was placed on notice, one way or the other," 

that disputes as to the charter party -- including formation --

could be arbitrated in London. rd. Thus, by ordering arbitration 

in London, the Court gives Guangzhou the benefit of its bargain. 

CONCLOSION 

For the foregoing reasons, we grant petitioner's motion for a 

summary determination as to the formation of a charter party; deny 

respondent's cross motion to dismiss for lack of jurisdiction and 

improper venue; deny respondent's application for attorney's fees; 

and grant respondent's motion to stay these proceedings to the 

extent consistent with this Opinion and Order. The parties are 

directed to arbitrate in London any other disputes ar ising under the 

time charter pursuant to the provi sions of the Shell Time 4. 

SO ORDERED. 

Dated: White Plains, New York 
August 5, 1998 

e.~ 
Senior Uni ted S~a~es District Judge 
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