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/15 | g Moo Soveve!, i conain doss sl combun B wiguted

language sgural iy presemsd devbm, i, -1 compontle prandiun. Biw

1 Tha peeirnci i e i 0] A dtemaet 10
e orrwed 1 o, Bl i e vz
Terst bideon e B UE ey cortommrty o sl wetin ol of b iy
o B Ageeaet il 1 rtancs i ol Goesen debifon, A

WS P, V0 000 T [T P b e o !B proviv it ol il
WY TR CInaE ) o PR i s i R i By e S o
Ot U it o ko b vl

18

O
&

Na 4080141 &

gl [t iy sanchmen Bl ha piha danage

Bisacbisog, S U5 ot 141 Thifoen, b comai el rende 4
teachriion of pbbubly frcolrier] w2 b Marroburg.
hoooringly, even IR Mt . B3 8 el e
indurangs] dyind gpder | sioeg bl piy tmveding timudon—

vl eonmesdal nsaiciat-dicals il
elafeny e wehmtas iy a/benBon b Tokye, o,

-
!

o ol Plaktfie’ Cladmy Agiinst Grarcarp Duluedinny. > "

%‘mm Pl 1 Bt Fradin Sp inducamart ciaima e stavable. g

ot 4 by ot compaling wkion agaienl 1) of i Cefencints, nghdiog Ba
Granvup Dalindinln. Tha Grasocsy et on the clbar bane, cortend Bl B
i eoant propady sebeted 12 compal atiraton sl thert becaunn they 6 ndl join
(e APC Dalandusly’ Mobin ta Compel Mbimin.  Myrrabiorl, iy Grancop
Cofercdints corfend that wnen 1y 6 jobt APG Defendarty’ molon, e sl coerft
et 19 Bk procaediogh agaial ol B delendinly bt ooy eormpaling adian
bihieen Planiy aed o APC Dalindats wia witin B il eourty ditnlon I3
affciy manage (e can

Tha APC Dalantariy' Mermarnradum 3o Ushon by Compel Advrasion queited
Vi ooerl i abey e proceedings aad el PUndflt' ciimg o mediata and
wbdsaban in Jagan. The Grancog Defusdsts’ Merorwndm in Sippat of t APC

1
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¢
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Defwncianty’ Ustin 1o Corpe? AbNakn siisd Pat %4 Graccorp Dulundarty
wndarviond B ptaenh agmament 1y ey abiion of Pty dims and
concumed wik Ba APC Debdind’ moios, Thihn, a8 Pl coslend, e
Gearcerp Delvncarts 1y afect jowed b 0w APC Delwdnnsy’ lson o Congel
Arbiraion,

ha the Geancap Delanduris poind oot hoveve, tal couty i #orded
conaiduabla dscrebon it matageg ek o casrkads b achina e wiely 1rd
Eapaciious Giapaudon of coses” Mﬁ-ﬂhm
125, 128, 068 P24 B [196%), rolew dacked, 128 W24 1000 (1606} l{‘mu
parly moved 12 omps a%ater o patade Snputy e T G detwmine Bl
tha patinh have ngreed 2 wikikoe Gt cipets, O cout Mol onler P parten e

llndhvﬂllﬁmmpﬂuﬁthuhﬂi{o

Rn— Mm_mﬂ“'&’
10 6. €0 1208, 4 L E4 4 158 1) fucting § USLEA§
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irtinnben daene in girtedur B Pl o propady bound tat
P pa‘renhi apsement

‘nrul corpeling ahiaion betve

111- tial eourl propaty orfwed Puiskh b adinvie Bak Fandhie

daima wih 13 APC Osfercaomn. B 0 1 court i By docriion by

#ak tomoaing andratan bebesas Parthy and e Grrcsy Deisadarts Thareksa,

it 1M e el o bn G, e in i, and e B inucions o compel
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JRIGINAL

TITAN

IMITED ETATEE DOSTRICT COURT annar; Raalet 0.0

SOUTEENY DIETEICT OF BEF TORK

e I o m ]
Thia sk |8 edesestly before the Court on patitlener U.E

.8, TITAH, [NC., i
L T Pltan, Tes's |*Titan®] sotles for o osssacy daberaleation of the

BELiL i

e, ¢ o~y sikleg of o Bleding charter purby agreemest Befweia Tltin and
v igalent i B Bt ﬂ'ﬁ'ﬂ pespardesk Gunrgrbas Hun Han Ehlpplap €0, Led. |*Crangrioe®], and

GUAMCTEO TREN W SHIPPING 00,, LID., o conpel arkitratisn en Tiian's claln for Bresch of cemtrach

Pespendent .

Guarjihae haa coosc-msved te disalss the ectlen

B od o Eh R AR EE e

furlsdlction wed [eproper verus mder Fed. B, Cl [y,

L20E| 1) aed 120B)03), e altersatively, bo sezcerdlag

puriuant Eo 3 UE.Co § 3 and ke Dﬂ ke Becogaition and
Hlutrﬂu‘lll'l'ﬂ!llanl-!lﬂl@ A !I_N“u ({111
ot "] .

Pur the messss I below, e Coerl [irds Ehat Ehe

paeties have & binding charter party sgreesest that

of coonsl el Elos of whelr dispute; grants petitiener's aotim

ta blteatlesy amd denles respandert's cress-matlan be

AFFIARANCEER :

FIPTE & MARBUEY, L.L.F,
Mtacneys for Febitiomer

1250 Mwerrit af Ghe Emarican
Bew Tork, Bew York 100M-1084

LED &. KAILAS, ES2.
CARCL M, FISCHER, E5Q.

BINLIMGN TRORED LLP
Mtoreeys [af Respondeat

ne Battery Park Flam

Bew Tork, Hew Tork D0304-144

L1 e stey the actim.'

N\

*

I
@ The Coart wii] "shay® the weklen to A3m entent that It

arbliratlen |» London concurning Gunngrhou's alleged breach of
charter party. Sop 9 U.GLE. § 2. TE dess nak, howwmr, shay
actien with respect ko the swamary debersieation of o cha

+

Copier Modled i Courtel of Rysard 1

HECHEES, HARLS COHEN, E3).
LIDARETY L, MPPELL, ESH.

Of Comnanl

Effg

r

LR L

The facts, afcord plalatled, are o5 folleve. Tlkas la

o tarparillon tha Lows of Tenss, with jRa pelncipal
place =f elhin, Hew Terh, OGussgrbow {3 & shabe-cused
carparslon ped under the lav af the Feople's mepublle of

*
liw princips] place of bys|zecs [n cunbon, Cnlme, B
blemak tless, Cusrgzbow puesd ard sperated the BT AN H0

\h YBIH KDY, 8% ciear-galag Chltese-flag tasier.’

pirwinnt to the Federal Mrbdiratlon Met |the "FAA"), % u.s.;f{\

B ot abeuk egust 10, U095, the parties Began meqotlatley a
tioe chartar’ of the 818 BE, throogh thelr respective brokars —
Beages Corpany, Inc. (*Sednse®) of Stesford, Commecticet, sn bedalf

of Guiegrbed, wad Sesbrckers, Irc. [“Peabeckers®], ales of

Cusngiben clalm that 1t did mot ova the BIM ME and merely
hartured [k froa T Bal Shippleg Cxtwrprise (04, e trun o,
fchen Beply ALE. T ) Whether Guengihou vas DIV ED's orer,
Bewever, hen [LERle 0 seyihisg e ds with [te ebllsstises weder
tha alleged charter rm;r. To tha walent that cwmiredlp of Eha KN
HE ity be relivask, It can be debernined by the arkdtrator, vhe, o3
vt capciode, mest declde sl dispetes arlslng usdec the chartes
party,  dew Lig T, Bapp,
0%, 100 [5.0.K.T. 1850);

T,

y §91 K Swpp BT, FR0-10 (SORUE.T. RFRN] (charter
exlated between pirkles that pegetlofed sgreeseat, even though
Tewdmer's nbE , . . W8S not sentiooed whin the vesse]l wae flioed and
eonlinand by talen®], afl*d, 997 P04 037 (M cir. 09790,

A charber party L "s coaleact by vhich an enbce ship or some
pebnctpal port Rharaof is Ink to o mecchont . . o F Jhlred §
Baan, 1 Renedict on Adalralty § 225 (Tth ed. 1990). In & chagter
party, the tares dnd ceaditioes of the Desga of & wessel by w
amar to w ocharterer are wab ewt.  Glleere § Mlack, The Lew of
Malralty § 4-1 (M wd. 1579), Witk & tiee charter, "the cimer||
o o o contmed Lo nivlgate and sanage the vessel, bet her carrping
cipacity is fabem by the chartwrer for o (loed Lise for the
cerclegs of qosde asywbere In the world fer snpwhere withls

tlpaleted fe 1elts) vapages Inst
:nlﬂim uﬁﬁ.’wm.- E,ﬂmj udﬁﬁie Ilgta

<
m
P
m

3
i
|

:
g
g
i
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Btaatesd, on beball of Titan, The charter contained thrwe
Yibjaets,” o condltlomae [1] Titun's sakiatectory Inspectlon of
the KOS HR} (2} the peleisa of the wessel from Jte previewi
charturer, "Comire®; and [1] the approwl of the charter party by

"titan's board of dlrectars within thrae days of the board's receipt

of the fimal Daspectisn report.’
Septembar 11, 1995, Geangrhen offeced bo charter the KIN HE ke
Tltan Ber 11 moathe st 405,180 per day, with o optlen for aa

lfee Me'p B 25)

. additionn] tunlve pomthe ok 815,790 per day. Berieg the pest fow

duge, the pacties negetiated differest parieds ard sates, as wall
1@ weveral other teres. Uitieately, en Gepester 16, Cusrgrbon
posposded with o *lira counber offer® av follous:
s o v hocaphEscepht
Period = 6 pos. plus/almes 30 days at CHOFT
CEGFT nenl B3 B0, 4 .
Ratas = 615,250 flret parled
Optlen] 515,750 macoed parled,”
(Pet'r Euk. 18.)
Thit nise diy, Tltis laforasd Sesbrokers Lhat "Cherberera ape
In agresmsat and acospt Ourer]']s last edfer.* [’ B, 19,
Snatrokary then gent Tib&e @ flakure telex “recip|plag) teners

Charberemn’ agregmiat,® (Petfr Exb. 1| T agressnt i

i
Talenduat, on the oider hamd, takew R ilr.l
]

van o appeave thae prepaned charter party wlth
ictoil rapectlon of the NIN HI.

ke banrd
Ehrea diyn of tha

@ Ehe *Shalltims @ Time Carter,* o stesdapd Ulse charbor, and
pombaleed Bhe above subjecte. [[di] The Shell Ties o Charter

eonbalend a6 achitvablen elnute, provlding fer arbitratlen in

London, at tha alectlen of elthar porty. [(fod Pet'r Db 4,
Thipeaftar, the B8 WE wuw drp-decked In Horg Keng asd

Irwpescted by Desholy Ship Ravsgueant (Dvarsess) L2, [*feshale®).

fn Getaber 1Y, Titan recelved tebain's leitdal repect. [Warfiald

Then, on Gekabar 35, Titan Iatersed Suibrhars %

fha Pull Berheln papark and thak |t bad ¥ 1 Inapestlen
et
Teicjed] te |the) ownees to 110 withdrinal sehject .
o« o [and that] tha Thkaa maky Ity decinion within . .
+ thres worklsg d iftlng of this subject per [bhe]
/16 hgmanseet on Gotaber 16, 1%, Seadeelers [aforsed

Tltan ¢

[ret'r Emh, . It that Tlis "mev

BT bad bwen withdowem Crom Camien,  (fop Peb'r

Eherepen roplied that |t would respard with board

"ty clese of Bev Yook [business] Mesday Ot M. D

fctober 17, 1958, Titem noklfled Smabrebars that its Bourd had
approved the charber. (Pab'r Bd. 31,

Gasngehow presends o alighily differest veralon of wvents.
leeseding te Cusngthow, Tiksa refected the BN HE by [te Dotober 10
belex, whlch Leformed Seaqes Unak the vessels! machinery spaces
warn ®la torrible ocomdltion,® and that the wessel was ret fup bo

Qﬂq to Cunrgehse, an Ocbober PV, *titan caversed its ponitim

M. § 16 Onobeteber 1), Tltan Dnfacmed Seabeakers that it had
pacerrd sboul the sesvertbiness of the BN BE, bt that $ﬁ stterpted te omsect that the wvesael Red st fellel the

i
wadting Beshaln’s flnal Inspection coport. (M4, | 1@
ricalved

L Hoveekar 3 Saabrekers respended (Al the "Shell Tiee | Cansre

_proferan da very clesr oo the sieplified srbitration vhich s e

“Taere Iv ms mewd for o sopaate arblteatlon agreeesst st all,*

aceaptible tradleg standurd.® [Chen RED. 4 10 & Dxh. 5] Sesgem
Inturd - Suabrokary that L wiphy of Tikas's pejectlen of bhe
waisal, the M[th%;?j chartar had besn mebject had
fulled ta secur, b b,

L4k 'I.j.’ rathss Enimtaing Rt om Oeteber M,
LT

flrwed that Titan bad eofected the wamal, and that
Bad therefore falled, (B4, ] 00 6 b 7.] Moreover,

fnepecklen.® Conegrboe clile Bt §t thes erximafed all
pegotintions with Titan, (D4, 710 6 Exb. %)

an Mewember 1, On o fecalsile to Titen, Bespes waggested
atblbrakion to resalve the dispete, (Eeg 14, A7 66=17 & Tuhe 13.)
Later bhak duy, Titan prepoped that Rhe parkies wibait the matter
*ta thres arblirators §n e Teok who would bave 45 days . ., to
b o pullsy en the thresheld fedss of whither tha pirili
erfared Inte o bisdlsg sqreemsst oa Sepleabsr 36 sabject to

eendition thak vere subsequantly Palfllied.® [Pet'r Deh. 29.) on

sgreed by W.5. Titan axd Lo agreesble b Soothers Shipping as well.

[Pet*r Db, 40.)"  Titis them sest *formal written motice af

i

Tlten elulss that Eewgod dfd eot undarstisd the relorance ke
*Southars Shipping,” and to Rawe believed that the referesce b
"Ehal]l Tlow & Comare® vefesred e the charter bakunen Suirg q
condro, wvhich, [s part, wis e b sswesd by Titan. d States

Page 9 of 95
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Astdtration® to Geagos, sdvislng 0t that arbltration vay to follew
"the Shall Tise 4 clewse d0(c) of Comapo(Titaa Charter Pacty.”
fhat's Bk, A1) on Rowesber 7, Tlban sent o (allew-ep fax Lo
Peages, regeesbleg conflrmatlen t3at arkltrotien weeld be bld
under clumse (1(c) of the charter party. [Pet'r Doh. 40.) Seages
replled, “toadon arbltcatlon ln accopdemce with Clames d1§c).*
[Pet'r Dwh, 43.] On Wovesber 0, Titen erce aqale (oned Suagen,
ankleg for coaflranklon that "iekliratlon proceedings |n London am
te [te) . o . in pceordance Witk Classe 010ch of the Shell Thee o
GaanqaheuTEban Profesns, vhich Bs Based on the 'Camsro’ Charter,®
[Fet'r Bxh, 80.] Eeages reglled that "bobh parties® had agreed te
Lenden arbikraklen ®bo sicerbaln wkatber Ehace 5 8 charkar betoman
Guangaed . . .
aont ancther fax b Saages, statlng bhak ®arbdtratfea in larden [n
acceptabls per tha pgrerment.” ([Pel's Exh, di.)

and . . THRan."  (Rei®r Edk, 15.) Titen ther

Followlsy these exchanges, the parties sttespiad to seieet 4

Leadea scbibrater, [n one sech comsumicatbon, week directly frem

Gowngihod to Seibrokers, Guasgrhou reltersted that It had agreed te
sebalt {ha matter to srbltratlen “persuset to the Evell Thee o
Cligse 40.° {Resp. Dwh. 10.) #o eqreesent wes resched s ko Ehe
iBerk ity of the arbitrators.

&n Fabranrp 1, 1599€, Titan sqeln veole Lo Seagas,
Ehinge, the fax stated that Tiise weuld "pab ageee

explalms  that Khe relerence ke Boutlers fhipplng s @
Uppqraphical ercer, dud to the (ecl thit Sesqes abim pepresmbn
! Shiipplrg in breksring charterers. [Zag Chen Beply AL |

eetelde of the kindlsg Titan/Coangibou charter.® (fet'r Exh. 47
(esphanin Un ocigbnal),) Sesgor 214 wot reply,  Imstesd; Titan
recalved o fox froe Cusrgehe, which atated that Tites wvas "met
allowed s be la bresch of the od Eoc arbdtretion clause which s
actilly ranakeg. " The fax alse ceferred bo an "silegsd CfR.°
fResp, Bxh. 1) Titen responded that since the parties could set

iree en whether & valld chicber paely eeloted, |t var “fien Lo

[njtfate thle Jwses bars [In Bev York].® [Plskora &R0 4 12.) s '

BreCnEATON A
Thtan sew patltioms thle Court pursuast t@l of the
Fil [1] te deteralne sussselly Ehat Uhare rdirg charter
babween the pirties and (3} to coogl arh fer Ereach of

that sgreemest. For the srd Below, the Court

decllses ts dlamlss tke 1? Lick of furlsdiction or [ox

higropes vesee, the partles bawe entered Inle o
binding cha tareary, the Court wli0 cospal arbitratlen Ia
Lemiem the dgrerumt.

* M Mkles to oiass Usder es DRBION, AIBICN)

Gn o meblon to dismdss for lack of wibject makier
juriedletlan, the Court sask accept 011 fectosl allegntions s the
carpladat ap trun and "refrals from dravieg [adurences in Lovsr of

the patty centesting furledleklan® fappasg v. 909 306 ey, Corps,
== P Suppedd ===, Ko, 97 Clv. SI19, 1904 WL MI6N), ek M

[B.0.0.Y, May b3, 190¢) [elting Ablagtic Wb, Ime. Co. v, Balfeut
180 (24 €lr. 199200, The Ceert

M, hawewar.

Tt may comtlher

et may cemnldar aff [dwwits §n declding & Pl 13[RI(1) motion

for Iapreper vemue. fos ESL Ind. v, Conshal Bover Prod, Co,, 498
F. Bupp. 419, (21 1!.If|.l.'!. L.

Thas, the standard fer decidirg & eatlen to dismlen fee Hack
of subjeck mikter fuclsdickion {5 akln to thit for suamiry jedqeent
urder Fule Sefe). Pule S6)e| provides:

>
g
Im
=
o
g
E

fpporting aad appasing affidevits shall b pade E"

of perioail keovledge, chell sab focth such fecta

o would be wdsiesible I evidesca, end shall i

shen afflreatively that the afflask ln cempatont

e taatily to the maikers gated therain . . . .

The deuct eay  peralh  affldavits Re  be

sepplesented or cpposed by depomitions, atswers

to [atwreoquiories, or Ducthar offideuits, Whae —

A matlan |] 1o eede and supparied as poevied [a

this tole, &n adwerin party sy nok rest upon the

eere ablgations or cenlile of ko pleadleg, but 4

Ble respomsa, by afffdawits or &3 atheewise [ =]

provided {n this rale, mst oat forth specille -

Facke showling that there ls o qesalee lssoe far

telal. ., , . i

E:: Hll.tttzlmih.:t“ Lhe “'I:Thﬁ; mt[l.rml:l the psklen
ang evjlastlary materials jleted s Bu “ﬁlﬁitgh S s

RTett. 477 LE. 319, N |1AEE),
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b Eotlos to Dlesies Usder Sule §2ib1{1)

In deternining w moblen bo disslss for Uik of perscnal
furlefiction, the Court alss lecks bepend the plasdiegs e
alftidivlin asbaltbed by the parties, consldors the wvideece In the
Uight ot faverable to the plaintiff, sad reselwms all doubts |n
Bba faver. EOE Laby, Inc. ¥, Frlediapder, S8 F.04 Q003, 1108 (14
Cle. 197); Baffrlte for Cyblecy. nc. 4. Repfaec. L84, 161 R0
55, 87 [M clr. 15). Prlor Lo dlscovery, "tke [plalatiff] resd
persnide the Ceurk cnly that Jus factus] ellegaklers constibute a
pring Facie shoulng of furfodiction.® Baoll v, ¥ebalburils Habsken-
Qeerpalt, 8.6, WOF P14 104, 197 M cde. 1994).

0. fcleileibe

Titke clalsa that thern exists sobject matber jurisdictiom
under § 9 of the PRA. Gamgabion, oo the oiher hard, arques that It
I bwsunt fres selt undes the Porelgn Sovereiqn Imssnibies Act
[*FEIA").  The Court concludes Khat 1T b subject matler
Sieksdletion ander 20 U.B.C, § LIB0[0), because Cuargebeu wilwd
Its Dssenity usder the FSIA.

The FEIA provides that "a forelgn stake shall be It
the jurisdickion of the courts of Uhe Mailed £l the
States wxcept ay provided in sectioms 160 16FT of this
chapher.” 18 0.5.C, § 168, | deleadark corparation that is owned

antirely b7 a facelqn stake bv ales bewome fros the Jeriediction of

tha Court, Seg Gl 5§ V6RDGR], DWR[RI[), NABN, DM the imscabty
provlalosn of the TEIN are applicsble, Lbe court [t divested of
bibject pitbar Jurledietion oinr aa acklen, PEER-ILN Peaglsn Trish
Rued v, Ghrods Indosesli, 7 1.3d 35, 3¢ (M clr. 193],

1t 15 undimpetod that Gefendant cusgrhed s vielly uned by
tha Pecplin's Fepubdle of Chlma, Therefare, In seder for Che Coart
ts wwe jurisdiction ower Tikea's sctlon, there susk e @

ipplEckble exception te forulgn sowwrelgn Insonity wnder tha FSIN,
JAbe dilstriet eosrt bo eospel wcblirabion endep the Earvention [a

Eea Yeellades BV, v, Conleal Rak of Mioels, 461 U5, 44,

(83}, The turdes L3 on Tihin “to g2 Perwerd with \evidefts
iheulng Ahat, under tha Enceptlocs to tha PSTA, %ﬂn]d pek
Be rambed, althoogh the ultisabe bueden of reanlss with
the alleged forelge sevecelgn.®
Dybssho, ¥%0 P34 2081, LELE |

ealtted), If an except]
furisdiction avr rr W 0.5.C. § 106,

1] (lsternal eitation
‘the Coort has sobject satber

Ehak Grangahen Bas valvel [bs dsauaitp under

§ :@m of the FSIL" Seckien 160500) (8] (8] provides m
é! e |mmmity [n coses where ¢ forelgs stele o sommelm

eftlty bis agrand o achltmate o dispute aed the arbitration

Although Titen s pob culesd § D038 [) (BYTDY o8 o basls [or

::}r:t saktir Jurlsdlctlon, the Count may conslder Lt wia spoate,

Ha,

W Clve D335, 1996 WL JGEEDE, Ak A5 B @) |00, 1. Jude &, I;II-”

Wﬂm 5 RER 189, A R

Y mg Yarilnden, 461 W.5. ot 403 A W) L
(M cly. 1eM).

1

sqrannnnt Lo oe By be govereed by o Ereaty slgned by the Ueiled
Batan eulllsg for the m@: snd gnforcezsat of arklteel
mwardy, sk 88 the ”Qﬂ the Besogultion and Enfegcenent
& Toralgn hrbl :

irlsl=g uhE- I190] rlationship, whether contractual ec nat,

wh idered 05 comsarcial, |scheding & transsctios,

fia arbltration apreseent . .

agrosment dencribed |n pection 3 of thly Rible, rally
r Whe Convestlen.® 9 0.5.C. § 1) Cosgriss his authorloed

sccardurce wibh the sgreesent, Iscledirg arbltrablen ot sites
outable the 0.5, J4, § 201,

Bere, Tltan alleges that Ot entered lato o charber party with
Purrqihen ks peevided for arbltratien in Lendon, whick s
enlforcesble urder the Comwaskien, Cuangihed contends that the
chieter party wes never [ermed, Bechrse Titan rewer complated the
patjects procedest to the agressest, The 0.5, aed Chine are bobh
parkles to the Corvention.

Sergill Dnbeenational S.A. v, HIT Pawnl Dvbenks Ls tn palnt.
In Carnfll, the Secard Cleenlt Court of Jpgeals consldered whathar
i dlabrict court bad sublect mibter Jurisdletlen to detesaim
Whither & charbac party, shich centulned s arbitration clmse,
wpplled In ¢ partlculer case batvesn & soverelgn-cured compamy amd
& pLedntiff that waw o thied patty ko Ehe charter, The Court held
tnt e dlatrict eourk  had

ferisdiction to deteraim

foclodlction,* and dlrected the court to cosslder “shitawer

fioday uonjeniqly [EUOHBUIBIUL S AT 3N

trldence han been submltted® &y the pertles. #0000 lTnli’t]é d St&es
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[eitations ealtted). The Court reassned that regirdless af vhether
khare wnlated wn agreveest Lo wrblirabe thad could be enloced by
the plalntdfr == the alleged beraflclary of the sqresssat -~ the
Court had ferlsdiction %o duternine sdather *the wbitratien
agrossent dn the Charker Pacty wes (ntanded to berefit [the
plalnklfe).® D4y of partlcular |=pictance b2 the Coart wen Lhat
"the Comeantlon shegld be broadly Letergreted,® "sban , . . oond
together with the FSIA|L.* 4. ot aoib Ot Is slgnificant that
Carglli] wis mab sesting to esfocce an arbltral mvacd, bot ko
dytoralae whether it vas & beaeflciory of Ehe contract isd En
Compary 1d. ot d0t-40 with
Eeeiranaport Wikies Trader Schiffarbisgess]lschyll =0 & Oy, v,
Mavlaper Contrala Wavala, 905 F.M4 870, S90-00 M cir. 1893
[enfecelng acbiteation sunrd while distingulehleg cages whees

esfarce Uhe arbitration agresment.

plaletlil cought to hove wvard gnforced [rom ceses ln vhilch there
had been na avaed].

Copall] |4 applleable here, whers Ahe parties have allegedly
entered Inko an agreesaet to arkitrate vAlch Is governed by the
cerent lon and shich s enforcesble by the Cosct. Sex 831 F3d
Lekd (*8f [the plantiff] bs Pousd Lo be i bhled party becatfclary

o the Charter Barky, 10 may be poeper for Ghe dlstzled $
enfeece (he apblbratlon sgrissest sguirt [the del \H

plig ¥ V5.2, § 308 [albelng coerk B9 arder arkl
P, eeordleg to Cargll], the TSI mest
give the Cosvpation o beoad Inberprelatien, Necerdimgly, tha Courk
concludes that It e sshiech matter jurledictlon to deteriine

“comed & lreck aflect® In the .8

whither the parkies enbered lakn & bintlag charter party agroesent
that reguleed arbitration 1n Londoa.
b Gammerciel Bablvities frowsdlen
Albersativaly, the Court bas subfect matber furisdiction evr
thi actbon purisant to § 1695 |a) (2) =¢ the PEIA, which peavldes, in

ralivank part:

b Toralgn ababe skall meb b [omime frow the
furledletion of courts of the Ualteg states in 4y
chiw -
18 act porforned [a the Gnited States [n carnpcti
uith o cemmarcial seklvlty of the fexalgn
alimdare; oo upod 14 wet outsbde the Lerri
e Unlbed Stiled la commection with &
wchlvlhy el the forelgn stete e
BEE cauned 0 diceck aflect Bn Che Uald

i Coiel condlodes thatl Gusgihin's n §n Chima,
oo ol 1a breber,
Soagas, ware Rakea ®in nw'@ comsarelal activiky® of
Guangihen ln Chlma, %

In seder for '1; conmaction with o comserela]
an sxcaption te feoelg sovareisn lemuidly, It
1y abynifleant act.” Jee Barll Bank v, FT. Back
y === 100 ==, B2, 97 Clv. THEL, 109 WL DDiBED,

2 cle. duse 24, 1990]; dskarss Alrsrafh, L. v, Federa]

oRtpoklic of Wlosrly, 9% T34 20, 3 (20 CHr, 1990} (o0 Mechipery.

Rog, ¥, Werkoonguaschingohards] Gabil 1N Ruflad, %60 F. Supp. TN,
L [S0Y, 1997), *[A]n etdect Is "divect’ £ It Pollows as an

Lmedlake comppguerce of the delondink's . .
agiblic of heesablan v, Meltarsr, Jsc., S04 U-6. 490, 610 [1392)

¢ aebelty. "

4]

o o Im wkleh the dction Is based . . . wpen &Ilunm b saffer o "direct elfect® == 51 nillica [» dumages +=
‘%1 . .

« ML F20 108, 19

@I coakract with Titem, a U.E.

Hame,
parpetaklen, @ e Tlian ard bolh parties' brehers in
h ¥.8, I.lﬂ;. of making ard dleecting thls correspondence vz

[qeatlzq
[ elr. 19911},

ien| satmide the . . . wnlted Bates,® “ln ceanscilon
eednl meklwlty . . . elsewhiere,” that camsed Titin
I8 bhe U5, Eig
Mab'] Pabroleem o, Mo 83 Clv. 4069, 199) BL S40004, ot W
[8.0-B. 7, 1381).

That Guiagthou was *trinsacklng buslesss® with Tite In ke

U8, ord dirzcting regetlations In this combry Is enoegh for It to
have walved Desunity undar § 160%(n]|2) with respect ko Rhe
fermtlen of the charbur parly ot lowem hoee. e Glbbons 3.
Bdizas i Gasitachts, 49 7. Supp. 1084, 1013 (5001, 19107 g
al32 Supon Med. Corp. v, Hetenlgle. %55 7. Bapp. 174, 32 [L.3. Pu.
1957)  [Elading
[Plaintirt] glvjirg] riss to tha underlying suit®).

eufflclent “istestiona] comminicitions with
Tilan's
Ient ity a5 & .5, cecperaklon further strengthens thls conclenion.
£y [riemsaticeal Heeging 144, v. Baffcsin Bank [raq. 850 W 8,
10 {1d cle, 190%) (Fact Ehak pladsbild Qs ®s U.5. eeepéaatlon . .

o o Do pelovish te vhilhar [108] firapcial Besses , . . tosstitubed

gioday uoneniguy jeuonEWIBU] S A S Tl

United Sts

i Page 12 of 95



RO CRE D] DA O TSR po Sy T NSSREsIGe Aoy

-0

i 'dimect elfwck'®); Wote, Effects Merlodictios Uader the TETA and
Eha D Freckin Cliune, 45 W.P.0. L Rw, 470, 313 [1e0d."
Bezause W [lnd o "slgnlflednt, legal commection® wlth the
B8 glvleg rise b THtan's claln, which coesed @ direct effect In
the B.5., we hame gebject matter urder the FEIN With respeck be tha

formation of the charter party.”

B Permseal Jurlsdictios
Ter the sisa redsoas, v cosclode that the Court Bas perivnal

pirledletion sver Guatqrbow. Jne Baples v Besvblic ol Jelivla,
990 1.3 1003, 1630 (24 Clr. 1090 [eltakbons salthed); By Tork

Big S e Shakn Fank of Fablale, Wo. §3 Clv. 6075, 1AM T J6M0E,
sk #1 S.0.0.Y. Joly 13, 19W); sey alss ppswstiny Sepgblic w,
dpmrads less fhiesing Corp,, o0 ULE. d36, 000 m3 O [R5EE)
[*parsesn] furisdiction, Like sebject satter Jerisdletlon, exlsts

The cases palled on by defendant do mek dletats o difTeert
mewalt.  In Dagt, Im tws of these cases, Uhe Court of dppeala
poggeated that the mckleas of 8 besker ewild ba aulfleleat bn
confer jurisdicklon over & forelm sowerelgs defendant. pw Herg
Rederl AB v, Copfslen dp Comlpaclos, 911 P24 303, 308 [ith Clr,
1) | W1 Fodd 1505, 153T-18 [9Eh Clr,
108, The Comrt declleed o [ind sebiect matber juplsdletlen §n
these coses, howwver, Becauss the relevaet facts slthar had nedl
Bews Elnaly presssiad, psp B1L P et s, or bed
m pl'uumd ak a1 bo the distrlct court, poe

sid Ak 109,

It Iz st esticaly relevant thak Cuingubes inltiate
magek iatlons with Thian ar sellelt Its beilne B Wkle
i deferdent that requlaply doss buslness |n the W5, will mpe
eaally be amensble b9 the qeneral jersdiction of this Cost, vith
tepeh ko the Legal sbilgatioms srising out af Ehe megotiation of

thy charter party, Cuanqehon’s commmicetiens, aed these of [t
brakar, are auff. to esiablish wnbject matter jurisdictio.

oenly when one of the enceptices be ferelqn soveselgn lemmlty . .
o BPPLIM"). Thin [n Becwsse ander the PETA, “scbiect mabter

furidiction ples servlce of process eguels peeacral forlndictlien.”

v &0
Fobd 300, MI [ Clr. 1881). §lmce thw Cooet ke sbject mstier
for [sdictleom aver the actios and thire |5 ns dlipate ERat defweadant
Smiigrhou vl prapirly mrved porroest 13 M U5.E. § LEGE, e
skatotery regulrmments for porseral juriziicklen arw met.
Tha PSIN, howavar, "carnat craate persenal furledict
tha Cosstltutles fahlds 0% Teesy Trading, m%
Comsequently, "[ejich Pledlng of persosal II'@ r e
FELN regules, Un addltien, o due process the court's
pewar Lo mmerclee (ke qubhardty over s flarkl defendnnt.” [4,;
fceard BRstrangpert, W b .\F Frecess cequires bhak
tha ferelgs soveraipe e pinimse contacts® with the
Ualted Stakas "such |
"tradltional

u@t b Tn b cam bemight ander the FSIN, 2 court may

cortacts beyord the forun state, Ses Hax Destvyler Corp.
te k. Mepse, T80 . 190, 399 (0 cle, t99d) ["the preper [apuiry

la detarninleg porooasl furledictios [b & coge Iwvslvieg Fedaral

ool the gulk dous ret offend

ol falr play asd substantlel fustles.'®

o EE WS 300, NEE (LSS

rlghts 1o ae dleected bo the botallty of u defandsnt's cosbacts

heoaghsot the Unibed Stetes®); geg aleg Orsban ©. Lilly,
Jurlvdlction dver Bomastlc and Aliwm Befecdints, &9 Vi L BV, B9,
138 (1380} [*ik [la] ewunsankly elear that taklona] -- not stat --

1]

contects ere declslwe®|. Fooaower, ®sctiors relevant to the jcuse)

by 1n ageet ca (o] defendsfit]ije Behall® can weppert pareznal

Jerlndiction ever o % , 67 LM
The Court r@ b Lt his persanal furlediction aver
e Siling

than hieed Seagsa, which Lo lecated (o

bar puety. a4 1 . 1
- Sepp. THE, PSS {3-0.RE, 19N (eeerzining personal furksdlictios
aver Poeelgn sverelon defendint share defendart had appainted 0.5
bank an "sdvinieg bank® fer letters of credlt ot lesee); Cripses
fnnlconduchor, Qoo ., Elgchresmm, E¥F P, Sapp. MO0, B85, 004
[8.0.H.¥, 1884) [ause, vhere defendant's sepresentatives reqetisted
wgreamant in the 05.]. Herecver, thera B aviderce n the recesd
be sugpest that Guangihsn may have  gent aome of  these
cammanicat lons dlceckly to Seagos by fax fres Chine. Seg Eeslfdf
Rulkers, Ine. v, Bugehdls of Armenls, 945 F. Supp. W1, 15 (D.D.C.
i857)  (perwenal  Jurledlsklen  where  defendssk  gsed 005,

telecansunicatioes Systees to correspond vithk plalntire); Habelichy

fnngly_Ing. v, Swnaneeh Bark ol Blaerls, 0% F. Sepp. €00, 90
[8.0.0. ¥, 1906} {vea), lccordingly, Susrgeben®s cosbacts with the

Bille pladntifr bears the bueden of esteblbahing the Coirt's
persshnl jurledletlen over the defendanl, CubCe Indes.. Les. ¥,
Buighan, §O% Foid D61, 365 (34 Cir. 1408}, plaintlff meed caly
sake & prios Pacie sheuleg that jorisdiction exists vhere, us Rere,

fiodoy uonenigqry jeuoneusdul S A JT SN

thars has besn b ovidantiary hearing. Mabreos]ibap Clfe Ins. o,

1. Balsrhaen-Ceco fogp,, W F.34 560, 80 EiE. ), "

117 . Ct. S04 (1994), e dmfed Stades
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_lﬂ-llmll and [Titan],* Lstarnktlens

Ualted States are sulllelent v establloh porsonal furisdictlss |n
thln petlan. By sppodntley & repeasaptatlve In Commacticet ta
nepetiate b charter party ot [osue o this gase, Geamghod

“tsurpenlilly avall[ed] Qteelf &f the privilege af eerdseting

wchlvlties with the (Unibed Stabec).® Peliowes, SO0 U5, &k 61
[k ey HanEen ¥, DESCKIY, 157 0.5, 215, 250 [155K)) (ulberstlons
In selglnal). Ciangihes may nob avadl iteelf of 0.5, clients, by
directing comsenicaklons ko Bk 0.5, wilhewk baing held
reapeanlile for Ehe conteal of thess coesunications [n bhe 0.3.

bossed Suallfb, %68 F. Sepp. at W,
Susrgrhos shesld ressonably huve expected Ehat It could bo haled

Glven iz eonduct,

Inte court barw, weme L to break off megetlstlesn, becarse [4
directed tha megetistions here, threugh Sedges, and becaws Titan,
the terget of Its negatletbons; Os Nocabed here. Bog Worldwls

Tolbowesen Coew. v, Moeddsan, 044 U5, 206, 197 [1900); Hanll Sask,
190 WL YMN, ot o pes ale Bupes Medical, 955 7. Sepp. ot M2-

11 ["[deferdant] camrat nov . . . cssplale abeot n mult cerceenim

Uha effect of reqotistions In the fueledictien ls vhbch some of
thaen megotiatiors ocourred®),"

U]

¥g [ind wsavalilng respasdent’s argoaent thel its cos
ewnect be Aoasined by tha activlibles of Qte brober. |
Maply Wew, ok =0} Gusnguhey maleRaieed o pelutd
Sedged vhereby Beages woeld “parfore]| the umal br
ol lecking hire on o charter & . . o [by)
Porkh etween Uhe parkfes 0o & Transack P
amaeth st treuble spots,®  (Cham Reply ARE.
Fengon played an “scklve rels s o fetecwediary
I Bgusing, 191 F.1 at 13,

be taken into accousk whes deteraining jerisdicilon,

sf of vietber Sesges [z deemed Coangthou's Fhroker,*
ar "ripressabaiive.”  fag

rtrﬂ
"agenk !

1

T
We wlio Bald What veese la preper In Ghis Cooct ander M

08.C. § 1(H,
Jurisdietlon s aot Fousded solely on the diversity of zitizership

a oo BNy, eneept in elheruiee provided by Low, be beosght only In
oo b fudichel district in vhich @ sebeSantinl part of the averks

Grder this mectlen, " clvll] actiom waeriln

or anlssions glvlsg rlee to the claim occupred. Despite iu&
Linlting Larguage, courts have revtinely bald that § 390(0) ﬂ%

veroe in pecw thia eng district, Seg fate

P 0ES, 060 [ Cr. 1993] ("the edeonltlon aq

riltiple verues bas been disapproved®}) LLJE%ILLEEL.

Lic., Y67 P, Sapp. 733, 781 (DY, I: pae |5 proges s

each digtriet that lo the situs of {6l park of bhe averts
et cmissions qiving rise %’]

tnee an ih‘_llﬂlQ has been rileed, the plalntint
bears Lhe bur Lshirg that veece i@ peoper. ['Raten

52, 17 F. Svpy. IM, JH [ERA.Y.

@

kel TTan: i Hedum Coupan Srgt L

(4]t s Isnaterial that [the Intersediary] Mheught of hinsell a8
& "beckmr! amd mot an "agent® . . . oor thab [defendart] 44 et
Ilutd te make [hla] an lli-ll'ﬂ.'l. Ruirgibs daes nab ampiene
quistlon feagoc's authority to broker the arrangesent at lssme

hart. Gfo
o B 95 tlv, 963, 1997 WL 621048, at 41D
(5.0, Ocko M, 197) (comidering vhether sigmateries to

pronluscty nabed had wctual or appicest sothorlly [rom defeadant];
u.n‘:luu.ln.m. T65 F, Bupp. 10, B3k (5.D.H.V. 1991}
(i krdling t8ax beroker d1d not b aulbarity to *[ix vessely withogt
fdatundusk's] appreval®).

1%

Bupp. 13, M0 {E.DET ES9N]. TiEEn therefore beary the basdea of

wikad] lohleg thak WI@IL ol the svents givisg rlse to
khe Lavwult secunred wrn Dlatrlect of Wav Yotk

Tlten o [& proper hare beciuse the wrftings at
lawoa vera Begotlabed by seans of facslnlles and telephsne calls
18

N, Mo vock aed Blasford, Cemaechloub. We iqred.

peflect s ssbelantlal park of the events® glving rlse
Ehg présest eliln biciess the ictlen illeges the creation of 4
birding charter party through these writings. Gen Sagody Tech,,
Iag, . Myaph, Qne,, 061 F. Sepp. [0S2, D097 (5.0.0.N, §90d] (e
riguirenents "pay be siblifled by 4 coasunleatlon transaftbed to oc
frem tha distrlct |n whdch the cause of actlen van flled;, glwem 2
wifliclent celationship between the cosaunlcation end the caasse of
bcblen®)) woe wlsg Constibutlos Feits. Corp, v, flopewall {ps. 0o,
W1 T Sepp. 1Y, 12%0 (5.0.K 7. U] (vemie proper 1s biesch of
casttact Action wvhere coatracts were regotiabed through telephons

eills and fames beRveen New Vark and Tempd),

V. fumsary Dutwrelration of the Makips of o Charter Pacty

How Rhat the Court his debarnbned that jur {sdiction usd wemin
ere peoper, we fusk detwrnles whather the parties kv agresd to
arkiteate i formaklen of the charter pathy. W hald Uhat they

dld mot. Heowner, ke pecties did entar inls & bleding charter

uoneEniqyy Jevonewsalul < Ao v H 0

paety; by vhick they sqrend to arhlbrate dispotes In Loadas, vpon
the electlon of alther party, Becouss Thians hin pabitiensd this
Court be ovder arbltration, we soder such arbitration “l’hﬂéﬁ St

poday

ALeS
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the pirtles® clghts wnder the charber parly, parsussd e Shal] Tiae

&l Bec dpconmant 03 Aeblrats Exfatsncs of Chaxter Pitly

Connqthod arques Ehat the parties agresd te ackibrate the viry
exhiberce of bhe charber party and, stcecdingly, that Tika's
aotiem mush be dbmissed. e dlssgree. Gives the evidmee, w
cotclude Lhak the parkles dld mek enter Onbe e il boc®
arbltration sgrersent sdvecsbed by Curngibes,”

Becimie "erhbteal furladiction §s rected in the consent of tha
porties,” Thews Vo) leve Bun. Water Dlst. v, E.F. Betbos § 05, 434
P04 1000, D040-41 [Beh Clr. J090), Bhe eelsterce af i sjdeement
o arbltewts [e o Rhreshald questlon for @ court te resolwe, absent
0 clear aed psnletakable delegation ef that autherity te an
arhtrater.  Ligst Ogkions of Chicsss, Inc. v, Eaplas, 50 1.E,
¥, M40 (1995) 1 DAY Tech., Inc. 9. Communicetions Worbers of fa.,
W15 W 603, @ (YW Eablees] Wniod Fipd Isg. €3, % Jelcy
Pebpaleus Corg,, 086 P34 109, 139 (M cle. 1996); pee aleg Maye v,
fnlth Bapaey Rng., W97 . Bapp. 180, 00 m, 1 [5.0.0.1. 193] ["the
quettlon af vielher the parties ever made an sqresesst to arbltrats

i . o . o beodechded by the coere®). Wl dee regand musk

Whlle Sectlon & of the PRk directs the cou
wildmkliry hsaring vhare the exleberce of an

s |edlapute, pit
F.id 519, 422 (3d clr. 1996, oo such hearing L3 requieed bere
becwns the partlen agree te the maberial fasts ot fwee. Qg O3

o Wo. BF Elw, 139, D803 WL QIR oL 8

(5.0.0,0, Feb. 0, 1909,
il

glwan bn Pederal pellcy fiverleg arbitraties, Eesipsboses v,
Emceon Labedn Wetten, [eg,, %34 0.5 %2, 63 (109} Balk Isfa,

¥

4% T8 a8, 475 [199)) Hpaes Ho Coce Een'l Rowp. v, Mercery
Sanmbr. Corm,, 400 W5, 1, $4=13 (1963}, vhare the prkies contest

the formatlon of s bgremsest, ®any silerce or asblquity sbest
wiether wich & metim b wbitnble vevwroe the wal

Sangea, o beba Ll of Codsprtion, delladtivaly ended negotistloss ea
thy "0d hoe pgresuent " ¢
ihiese negak ik lans Ly

wii Gunngihoo®s [ntent to erd
peak|nleg corpespardenee, which
Mptben “purssant te the Small Tiee i clam;
Cogm., 100 . Bupp.

HE.Q LOHE 190 ("agresmint Yo acbbEsike, saparate and
K thak coskained in the chacter party,® vas foreed viere

3
LYELHE LA

prensmpilen kit loses shoeuld be resslved In [uHﬁﬂlu'-E&mﬂ deastded erbltestlon "ler dassges cauied by jdedendint's)

Fovar.® Bhras Laedan Bead Cxtabe v, Besgen, 133 P08 @

Cir, 197 [eltiog Eirst Optises, SH W.5. ot $03). The

ol the formstlos of the charter party, Like %jim gkher

cantract, [ o quaation ol Dederal commen )

S 0.8, ot WYy ¢ 115 1 R,

M5 (10 clr. 180,
Fean Lhe evldeses;, | "

mgatiating 1 ' by @

Eifferant kb priglaa] charkir party.

Pt Les,

that the parties did begin
fon agremeant thal eoetaleed terss
hecosding e Lhe
I Seagon prepased schitratlen to “resalve e

whikbar the parties had made @ binding charber; That

s Tltan proposed arblirstion befors o pasel of three
ickiratars in Bov York, Sewwwer, 18e evidence alsa ruspests that
i Fovesbar 1, Gosegehed cub off eegetinbbems mn the @ bes
spreement Rhroogh Sedges, which, §n resperee 09 Tibes, skated that
Eba "ghall Thes 4" 18 vary clair oo the [ferm of arbitraklen] shich
b besh igreed by 0.5, Titan. There b5 po peed for & separite
arkitratlen sgreesent.” bn find this lasquege contrelling: vith I8,

n

pemperfermares of the chirter,® ned defendint sccepted 1hat
dimitd|. Becwise bhe partles’ megobiaklons with respect fo the “id
Boc® sgrerment A0d ot comp to fruition, v comneh opder arkitriticn

& the [soe of uhelber Whe charlar party was [8 fact Pegaed.

B Thi Charter Pacty
Wp 3, Bovever, scder arbibrabion with respect to Guargrho's
i leped bresth of the charter pacty, because v concluds that a

Wi ure wparsinded by Conrgebed's wugpent lon thet |t relereed
to ke "Bhell Time 4" and “Coasee pro focme™ becwwse the partles
werd fenilior vith the terme of wich sgressents, and set beckind
the parkies vere [n [ect bound by those agreesmsks, (See Chen A1,

My bexp. Beply Mew, b 15-04.) ks delendant cencedes, o parky
B beoad by te siters] emaing of Its wseds.  Teea tA0s
coqren o Titan coold ealy concledy ‘thab Cutagibes g
refoering be the arbitrotion clewine |n the charter pacty, whilch had
been Suly egabioted by Sesges and Seabrokers. Thus, vr do mct
apren R0t by referring ta th “ugeerssst,* Titan feiat the "ad
Bos® agreisand At Dwwes e, (Bia RBesp. Mem. af DL M
anythlrg, cenfunien an to vuleh agressent won Beley celerenced
during eageklations cuts In Thtua's laver, that sa ad Bec agreshent
ta rbltrate vap formsd. Where pictles sladd ds sol mest o Lhe
wiiklng of an esaeatlal term;, o esforcesble cosbract i farced,

Bt tf,, Bafflea ¥, Richalhins, 1 H. § €. 93&, 140 Dag, U’"{“
fEx. Legh) (the Famsus “Peerless® cuse]. nited St
Page 15 of 95
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chartar party previdieg for arbitratiss was loroed.  Fhether o
gharter purty bas bean formed Is o questlon of foct. fun [nb'] Bds

- Pl (- - T L
ourt, kv, mip feteraice viethes B harer puoty anied 1 e
wrderlydng saterial Facts are sel in diggets. Zoy Grmik Gircls
Llzes. Ltd, v, Hitheson k Ca., €00 £.34 031, 020 (M clr. 19430,
ba with amy cther conbract, o chacker parky Ls forsed vies there is
Lrgregean
flpning Co. v, Hakloes) Shippirs & Tradieg Cocp.. 162 128 670, €%
[ clee 0N} RLE Costosfia w. [eanle [es"], Ome., 563 F.34 3N,
N0 [ Cdr. 19040, I dn rot mecessary Uhal the preposed charter
be algned by elther party, |4, sl eves i oral charter party |6
erfarceable by o eouet of low, Gread Cleels Lisss, G0 F M ot 100

i "meeting of Ghe slnds® on Dka essential tens,

["bledley charter emgagueents have hlstoriesily Been asdssd o
rothleg waee forml (ks o pod of o head'),

e way case, [t Lo undenlable that chirter pirtles cin be aad
mere ofken than ot are Deemed by way of oceimlle oo telew, gop
18 Inte d. famglbaen Als, Po. B4 Clv. D78, 1986 WL L0041, ot 2
(85N, Juse 5, 1806}, Tals ln becouse *[t|he saipping Lndustry
Bnoi Past woedrg . o o busleess, sbece duillege bakueen the parkles
o oo bre usselly cendectid o o . onder severe Elee restraleba.®

sonak Cirele Rings. 601 F-3d o% 3% To arreage expedit|oesly
weald othemiles be compllested sl blse copsual

[custoairk]y] secwive ind cond Uelen |or Dix) Leal
vorld," 14, on the facts before us, Qe
chirter party is clear. The pirties iqﬂ‘_hl:l! i charter threogh

i

thelr respectlie brohers, which vas coallmaed by [acalsils en
Sephmaber 36, 0% by Geages, vhich “recap|ped) Oerars ard
Dirtarers' agroamest,® A "recip® conmmication, er *fleture,” s
pecoqeived throughout the shipping [eduskry aw an aqgreessnt in a
curtar prty's essantial teren, oy Ersad Circle Efess, 601 F.d
at 124 § n.3; Macithee Yantsres fat'l, fsc. x. Ciribbess Tradie §

[hfelity. LEd.. §0% P. Swpp. D000, NMS [S.DOLE. 19RN); gan klsp
Ha.

36 Clv. 2006, 1390 WL OJSAION, Ak 02 (0 La. dum 34,
(] Cixture pressppases w final caniract with nals ter
Elnal debalin Ra be resolued®| (ciling
it 12% n.2]j Inre terlofson Mest. KOS, TEY F.
{80,085, 1O8L)|®* 0] "recap belex" pe e berrn of (4]

Elstord Ehab Dive besa agresd i ¢ he "recig® fix

represented an sgressent lu% peety's maln terer, which

Be noe aqual]y o by respondest's anqumend that Joke
Raby's aff davit Refading industry custon abould be [gnared. *Ib
Is wall wat 2 that teekimeny copcaralag trade practlces asd
cubens | 5109 e amakle the Comrt "Eo evaluils the coaduct

¥ L
[ Fogp. 1005, NBOS (E.B.KT. 100B) (qeeting Pagrd go.,
ﬂr:-rln A r:;;ulﬂ!. 509 (1 elr. LIT7)), W,
L P £ and oo ol § s principals.
pereanal keewledqe mab only of ke -T.:m{n n!Hl.h
ber party ab lesie, byt the shippieg [adustry aw & vhele.
¢ "[efartain long-standimg custons of the shipplng Iadustry
l:-:h &8 the precedsra for brekeciey charter partles| are oreaial
tors b by convblered when deelding vhethir thire bis baen @
weebing of the ainds o2 2 mirities centract.”
AL P08 ok 134, Thes, hod Titen sst jebuiiled b ctatomest an to

Industry practlee In Whis casn, we would neverthuless conslder it

hare, fag 0. peealeg mwu%m
W6 P Bupp, A0, 638 (B0LNT. D9SE) [Pestablisked practices msd
o

custens af the ehipplng Industry lafers the cosrt™s asalyais®
Uhe making of o eharter party).

vars i accerdance vith the Snell Thae 0, 2 stisdard forn chirtar.

Accardingly, the partles bad entered [akg & bleding agreesent as af

fagtamber 20, 195, valch gtod anch of the Saell Time 1%
bares.  EL. ERENID F, b AL (oreghe Degal effect ol

n Ineweapaile®]; Fegetase Shipphi ™ 9

, Ba, BN Clw, 1620, 996 WL J00BEN,
Yo July LY, 1998 (flvuee nzerparating faem charter
where 1t "esbodl|ed)* foma),

X

mat comw Leka wflect becausa of the alleqed Pallure of cae af (LT

oretvar, ve 82 rot aqees vith defusdial that the charter did

Spbijscts,¥ the apgrowal of Ehe charber by Tilsa's beard af
direcbary upon recelving the final laspectics report of the EIN B
Pirat, ele arqeened directly contrudicts the walghh of the
evldesce, which sugpests bhal kha Bzaxd 414 approve the BIN HE
within the sgrewd tlee peelod,  Secosd, even Bad this “subject®
falled, [k dld mot vitlabe the charber Bhat hod already Besm formed,

it ls well established that a "subjeck detall® dees eot creste 2

cendition subsequart to @ charter party. Set greal Clrcle Lings.
00 P2 a% 136D Dnope Pollux Marine dgercles. ez, 055 F. Supp.
0L, R (58T 0], Ieose eplelen, there exinbed o Blading
chicter party between Titas ind Cobcgtbou, & the forn of "Shall
Tien 1" beglmadng September 24, 1995, 0. LA5.T.. [pe. &f

baplapd v, WY Alpks, €7% P Sepp. TR, B0B (L0, La. LOND
|exartor nak cond{tioned an plaintilf's socegtance af wensel becante

H uonenqiy [Beuclewiagu] < ) S0

i United States
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!

chagter foreed wpan aqresseat of miln Germa], gL, V76 134 1160
(5th €lr. 193],

Bezquie thars enlste o charber batnes tha partles, Titan rswl
arbdteate 1te dloputn |n Lendan, nocendieg o the Shall Ties 4, £,
lobereceags 323 B3 ok 511 (forn charter's arbitration clicss bowd
parting vhers fintwra telex sdopted *Mabiltiss foem charbec"];
Eevaloge, 1949 WL 184ErN, st 0 frospelling sebltration shere
fhitaen provided that vapage be qovareed ®per fares and coaditicnn
af the Worth heesican Gridn charter parly (pro forms 1883)." whick
eontalsed ari{tration clemse]; In og Pellus, 454 1. Sapp. ot 2RI
feame, wherw defendant conllreed “hivlng fled the fell . . .
achiect detalls of Dldece Tiea.® and aforesaid fore chirber hsd
arddtratlen cloms]. The parties égreed to thls forn charker; a O
well ae ko the |sclusies ef an arbitration clesse, uabil well after %
thin disputn arcan, B4 boAB parties vare fasiliar ve Gts form, it Q~
estrole. Ses LD Bilsming, 1907 6L 330000, at 41,

Horeaver, v [ the absente of o hlsdis charter

would coder arbifrablen bn londan under % Ebell Tlae a4,

tha partles sgrend to srddtmation In that lare by
fers charber shile ragetlatisg thelr ewn % - B
bpagm, 916 P, Bupp. ak LEE 'L cele o Fhmilinr chapber

ik

Far do we agewe B wcted the EIF HE by jbs fox of
Dekuber 19, 1M, aten ondy Rhat It had “concerm®
regardleg the conditlen Bk 1IN W that Caamgeben bad almesly
bess worklng oa, In any evend, beciuse ve havi debernined thal Lhe
pirties antered [sbo o binding charber party on Sepbeaber 2, 1933,
m-mlnthhﬁhhm-llhnnﬂhﬂnlh

n

pucty farm vhilch previded Cor arkitratles . . . hlsdi (8 piclie
te arbitrate any dispates (Ia the fore provided) . Qu—m
L I et o

fl1)%). Mespoadest *was pliced e rot
that dispetes a8 to the charter po
ool b arhitraked iz oo, by erdiring acbltoatlen

ilmthfle\ the bermfit of [ts bargaln,

K\

Far [og reasera, wo grant petikioner's metion for a

rt o8 &6 ta the foreation of & chirber party; desy

*s cross motion te dismies for lick of farisdiction wad

ey diny pedpardart’s applicilion Der atemney’s Feed|

i grank pespesdet'n petles Mo atey lhide proceedlogn to the

exterd cossisbest with thiz Oginion and Order. The porties are

dbewchad be wchibrate dn Londsn any oldar dlaputen aclolng ender the
tlae charter pursuinl 19 She provisiess of the Shall Tles 4.

Bated:  Wlte Pliles, Bew Tark
gt 5, 1900

h{Eﬁh £, Lowcss

Senfer nited States DIRTrict Jedge

5
;
a
a
. g
g
:
:
|
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TITAN
Cemmns, Boblse 0.0,5

WEITE: STATES BISTRACT (OAWT E@P?
,,,,, ulmlr_rqrml'm:_t fhis sase was pecestly before the Goert on Ehe sethen of
5. TITNY, TS, | petltiosar 0.8, Thiam, nc. ("Titan®) for o summary datersinitio
B Civ. Q04 [NIC) af the makisg of & bindlrg charter party syt batvess Titas

MeLLEbnnaE,
) and respandert Ceangrhou [hen Bus Skipping 0o, Lbd, |"Susngrhoe®),
= WghLnag - 1 CHIFIM

T s ol o cougl. wrkitakion m Piben's wlals Sor bosech of costniet,

(RNWGLECE LM HUM BHLPPING 0O, LTD., - purwmast b the Pedersl hrsikeaklen het [t *TAAY), § 0.5

Reapondest. 1 Geangihen cooni-moved o dimbie kb sitlos for

BE ed 0RgEIEN, er. In the wit stey the
APFORRANCEN preceadlegy porosast to 0 0.5 § 1 Carvantioa &0 ilka
PIFE & WGGERT L.L. P, -I'Fﬂl“m il Wafarcennt of 'm andn; 7 AL §
hreeeneys fop Fetiticonr o )
1350 Avwmas of ke Aesricw M it WY
Kew York, Bew Tork DIG-1H0  of the Pedend fnlm eeedure and Local Civl] fale &9

&'I Opinien wed drder daked dopaik §,

===, IFW WL WSEUTR [the “dplnieat),’
fch ju anmueed.

U0 0. NATIAS, ESG. ¥ig alter and
EARCL M. FISOEL, £5).

i, == F

0f Comnel Fanld m
FUFLENGEMN (STERNCOD LLP @

Mtaornapu for Reagondeat
Dee Battery Fark Flam

Bew Toek, Bew Yerk Q0004-JLB4

WICHAIL MALXS COWDN, £30. °
WITAEETH L. MRPELL, Ef.

BAZRINCOSD

In kbe Gplades, thi Coust Bald that Uhe parties had antered
late & Binding charter garty sqremssst, by which petitiooer the-
@ cxariared the K1Y HE, ceapendents scanregaleg Chinese-Llag bashir,
WOl $ b whlch rugulind arbliration of thalr dlugstas in Lerdin; grastad
patitionar's woten to cospel arbitratiss |n Loafon; ard demisd
' Tan dplnien ver entered on heguat 7, 1950

1

<

TeNpEadiEt'y CroEEeas {smiss o stay the attlen.' dar
Dpinken waa Bazed ey e Comct's conclpmios LWt B

binding bean fermid on Septeabap 16, 9% shan

; to Instructioas fres Seages and)ar Gusngiten, '
:;tlu recapping® the parties” agresssnt, Swplts

s alleged falles te miisly oon of thi Ehres

jacti," or condltions® to tha chirter, mamily that Ttus's
beard of directogs approve the charter withis thres (3) dapy of
retalving in Lespectios repart on iha HEN HE,' Opinlen ot 1, M.

J fhe Coart aiaged khe achlen ko the axtent that It
ordered arblteatlon of Gousgrkou's alleged Ereach of the charter
pirty. Ok 418 nat, Bowsver, stay the action with tespect to Eha
wunaary determlnation of the charter party,

' hs discussed {n the Opixion, Srabrokers brokared the
ATTREGERARES t5 chifter the WIF HE on Rbebald of petitlensr Tikm,
whils Seges acted s Guangabou's Brober bk the tremsectiom. fig
eplalar ot +3, 1 & AL

! fae Court comcluded that "ide charter coptained thews
‘mabijacts, " or comditlena: (] Titen's matlafictary I af
the MIN ED; (1) the palease of the vesse] Irea lw
chartarer, ‘Camico’; and (1) the approval af tha chacter party by
Titan's boird of dipectors within thres doys of the band's
receipt of e ., . Owpectlon oepest.® Gpinion &t 3. The Court
baand {ks conclesion oo the "recap® facsinlle, or *floture,”
which provlded, wmeng othar thisgs, the Lollevisg:

ck-
BEELLTING | 7T, WITH EDBS TO FRESDNT TORNS AS SRElD.

FUTECEE-

CF DET'LE, MATISTACTONT INIFLCTION GF THE WAL AT B0,
FELEME IT WD MO CNUGG T, THERCE T3 TITAN BOD
AFFROVAL WITHIM B DANS POLLOWIEG REZEDPT OF THEIR
DB IRIFECTICON AERGET.

Tet'r Eah. 1.

United Stat
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Om duguak ON, 190N, respondint Cusmgebou brosght dhis miiom
to *wlter and ssend® the pinfes, claimieg that Dt did *eet fully
Edentlly the Lovwes Left cpen far consfdoratisa by the arbitriton®
in Lenden. Mesp. Men. of Lav In Swpp. ol Mo, ts Alter or Maend it
1. Spesitheally, vespondamt clufeed thnk *it jurld) ot be clisr
te [tha axbitrators) vhadbar or ek the Court's ruling has B
affect of foreclonlny thes frem dechilsy . . . tat . . .
[Gunnqaben Buj rellavied) of Its ebligutions under tha chartar."
I ab 3. Petlblonar, an the other heed, wges the viee tat th
Conrt's Dplelon wnmhlquesniy and corvectly Dlaited tha soops af
the ‘irhltritors® authority. The plvetal [oms (5 siatber Ehe
e trators nay wncuse tha parties fros ‘talr okl lqetiom usder the
chirtar In the avenk that ene of the "'wibdects,’ or cond]tlpea®
by =2k bais wntlatied,

[df [ § e

I sl Stadacdy

& wstlen "o alter o amend® o judgment ueder el B Gl B,
Hinl, or w watlen for reconaldarwtion ar coorqement mder local
Elrll Rule 4.3, provides the Court with in ogportenlty to carmect
manifest errers of D ar Qe bear sevly discsvered avide
caealior o chirge In the applicsble Iw o provest m
Infustlce. Maziog v, Wnited Statas, We. W0 Elv.
BLRRSN, b o) (6.0, deg. 10, 1954) fallp
Wtihl Peued.. [nc. ¥, Eare Brow.. Ing.
MLOLRY, 1990 faem.); gae e L, C0w. B, 0.0 [sevant *shall .

. menf] . .
cestpuiling decisions which coensel Pelloves thn court das
evac]pcked®]; gf, Mol § Co, Poshlsgs, Inc. v, Bankers Toet G2,
Ve LB 11, 1) (60N, 197) (aetien te pergie say be
qranted cally vhure *Lhe court averiookad the contrellim declaion
er factanl mattery that wire pliced Bafore the court®) [citakicas
eultted)) haalo dn. (on, Gregg. Bb.C. v, Called Inga, 906 F. Bgp.
I, B57 (B.NLT. 0996] (wavisg party "must presssk sattars
esntrelling desinlons the court everlosted that wiget wst
have laflueeced Ite mapiler desislon] |puabimg

Infe. Byw.. T4 F. Gegp 56, 817 (RDAT

+ & wisarandon matting dorth the matterm or

, 5y

F. Sapp. ML, W9 [B.DNLY.) o, to wekien o altes
or wmued onder Bule 13[a)),
Tt parties, bevevar, m

ot prevboealy

19, M4 [o.be. 1, ser "reargin them Lewsen alresdy
&n Hobimnt. lsg., 034 1. Supp. W93, ME1

[8,0, LI%6].  Weather ta grant or Gy 0 asthen for
eutien of Fonpgowint U5 bn e “soowd discretlon of a
%‘ﬂﬂmm-ﬂﬂllﬂhmrﬂnlmumtn
¢ abuiw of dlveretion,® Broacthy v, Mangss. P00 RO DR, DM (M

elr. 1903) [hade S0 ); povnd Bevdo . Ssshtas. Ing., e 01
chw, 1301, 190 WL wRRTY, et el (EBuRT. Feb. 15, 1590) [Lecal
Bula .04 [eltationn embtied).

caruld

1@- qovralng forear Lezal Rulw 3090, g b Clv B 635
«mﬂmﬂﬁm“lﬂ Cafm,. ¥o,

fwipoaluat belegn It meblsn te "wlter and apind the Omrt's
fgait 8, 198 oplalen = purisast to fed. B Civ. B ¥E)
wnd Leead Clwil mal ‘Qulh. o sstlon made pormunnt o
le=n] Bule £,
b maklen Lo

far "recensidarntion or reanjumird,® rot
er agand.® Bowver, the legal standipd

*
o netiew aee amsantlally Eha osemi, 03 oame th

06 Chv. 1340, DNAD WL STMEG, 0% 03 (BDNLT. Seph. 3, B8 [allp
eopy]7 deeks ¥, Trap, %70 F. Bapp. THI, T8 n.d gE.DULY. 19NT);
Dok v, Gids, ™3 P Sapp. 0, 0230 4 onod (BJRLELTC) (EDE),
Al ¥ P w8 (0 Clr, 3993, The matioes are diffemest in
e respect That o metfen mede under Bale Mje) Do oo mble to
"wlter o amaid @ judguant,® vhich Is *u deczen and any soder (i
wiich om appaal Llen,™ Ped. B, Siv. B S0j0), vheress 3 esilm
mede poramiet bo Lecsl Bule €, eay ek revisdon of & uling that
In not ut fhnal.

In thls casa, the Court bk mot peb antered judquent, T,
w et esraider respondmat's metlon ae o mcifoa B3 alber o
sand o Judmant wder Rule S90n). Se0 BR¥IIlage And'n. Ipe. v,
RApRE SEUND CEEm., K00 P34 1O9D, nRRe=1 (M €lr. 180T) ™
[Elaal] erder dinpemitg of w wotlon v met effectlen wntl] ot
lorth &0 o sepamits decument®; flanl ®evdiv that | oot of o
dlatrict coart oplnlen . . . doen mot mtinfy® sepasate-Socumint
roquiraant) ; of, Befowan v, Bears, Bosbock apd G2, 308 F.M 199,
ied 14 clr. 19905 [wppanlable Ietirleegteey eeder *la ro less &

cjpaoday uoneiqly |euoIjeusagul < Lo
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Judgmant beciise o "Separate doousmat” wid
hovewar, "assemad] withest declding, that
the requiresssts for sn affectlve Jodquest st forlh In Rale 00

Plled papsaant to Fed. Sectlen 4 of Bhe T provides, *[Q)0 the wikitg of fuaf

K. Eiv. P, 5Ij Court, arbltration agressant or Ghe Pallure, ssgleck, or refusal to
parfern tha sawn [Is o%] Lusge the court shall precesd smsmarily to
the trdal tharsel,® and wectien 3, “the eourt . . . upen bairg
wtisfiad that [an] fosue Devslved In (o] sult er procesdlsy la

pafsrabla &8 arblkraticn wder . . . 88 dgemsesd, dhail &

mat generally b4 satlefled before Coort's jerfedictio i b
Irveknd®), kecordingly, we carsidar cesposdint®s netlon usder uls
b, Gl ¥iesls Atheotle Adresys. L4, v. Sailoeel Eedistlen B,
i o o, g (W glr. 19W) (district ceest pregerly
eeraidamd dafundunt's *resubaltied® patlon to dlonien a5 2 maliom tha wgressnt
for recossbderitlen wder formar Local Bale 1(§1)."
dgrassant ‘to arkiteate; (1) whether oo party te kb

1. Fecesniderabicn veder becal Bule 4.1 -uiind, eeqlested s celuned te amblimate,
Wt cespondent actwlly seshs Lo *clariflotio® of the Buink, L P04 1083, E08W (R4 Elr. 14R).

Opinlon, slainleq that it will be wcleas to the ashlbmatoos Ehn remilndar of Ehe procesdings Lo 11 nomn of tha
whathar thay may excuse bhe parties peclermarce under the charter prrties’ elales e mbject u@m P Wlteer Bovpgles,
If resposdant ean prove that the *subfects® cr condfbiora vere st Loge ve Dymds 000 0.5 3 | Twns); Headin S, 0o bl s
mtdafied.  Wa grast cesposdant’s motlen o the evtmst of Q: (38 e 1990} ) Gamach, Ing. ¥,

apecifyley that the partles st arddteate |s Londes ail diupites
arielrg usder the charter pirty, Thus, the acbltrstors mp
dekurmine whathic thi actioes of aither party, wbaegiant te the
vitlated tha aqreesest, Moy
pertd of ser prier Opladem which suggested ethervles ape her

& p.d mig, B0 (3 e INOT) ke Alia
1 0.5 188, ddi

aboudd bear enly *Losuts ralatieg te the sskisg aed

|
QAH&MHNWI. Therw li & streeg

pellcy favorieg arhltration. Naves B, Cong Mes'l Nosg. ¥,

forsatios of tha charter party, have

wlthdrave, { MRy fonahy, CRpp., V0 W8, 1, BE=35 [1000) [*[% )N Medtratim
$ det wnbsiladan iaR, wi & matber of Dedernl Daw, any dechia
1 tencarning the meops af arbdtrabds lasces sdould be resaiwed @n
The Courk potes that Lozl Mule i anding, it
H'I.'I'I'il nlmrhnm.hr.tql tha ariry fwver of arblirwtion®) .

-
e

mllrﬂ'tln#nlﬂmmmmﬂlﬁhlllﬂltlﬂﬂ&

e ad DOEE §5 0, 4. T, under tha TIA,
court myy Maberadma (1) eethar (b partles embered

Rere, U charter party, o8 reflectsd by the flvturs reesy,
strengly mggeats that 'I:ll
chartar pirty wam
Iixtars state ’ ¥ or charter party; In the "Hhall Tind
i, vty bn presant terss g agresd,” Encluding 0P dukufls,
nt

vhithir the “Eabjects® to tha

I.l ufesable to ardienatien. Tha

Inspectlon of ihe WEL ai B0, relosss by ovmers f5od
8] o o o HEEn 30 agpreval withda 3 ryn Falleving
alpt of Denholm Imapectlon meport.” (Pet'r Edh. 1.] The
Plvtars recep thas by Ltz teras |scocporated the Ball Tiee 4 and
tha webjects ot Bewss bars, ond accecdingly, both Becamn part af
the wgreesast af Septesker 36, 1903, Spq Gpdnfem ok 0@ {*The Shall
Tlow & Oharter contabsls] an arbitration cleess, providing for
arbltratisn In Lenden, ot the alwctlon of either pacty.”); Bellicee
D5’ Ion, Co. v, Selsmle Riek Ine. Services. Ing., W61 1. Sujp.
05, 190 (B0Y. 1897) [vhere sqressent “[ojn lla et
Incorporated whossd agremaant cortalaleg wrkltmatles climm,
dirputen undar Clrst agresteat wern covared by mech claoee].

Toa arbitratins clouse ot Jssoe, elense il of the Stall Tie
A Lo broed; [k covern "[ejny dlspute arlsing ender thla chaetar,*
(Resp. Wab. § to L MEE. 9 40 (B, (ebiO3indit)le gl Enadltsn
Alfy Taw, Co. of Wew York v, Begshiic Mat'l Life Iny, €0, 391 T
fapp. I8, 10 (E.DNY. 1M1 [*Indesd, Bt woeld be hard Go
Eonglee an arblbrablen clouns maving greater scops thes the ome
befere wa'™), fI'd, 400 F.0d 606 (34 Clr. 196 (qestisg halect
Lexceice Co. v, Sewerablre Pabelca, Isc., 170 P04 46, 13 (M
elr. 1990), geghe dlomlesed, M0 U5, WEL (196D}, Where s
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~a

arbitratlen clvame |3 beoad msough to encempass the Elaputed
qenstice, Ehe eourt Was no chojce bak to refer Uhe eestmeversy th
arkitratien In the agresd masesr, g8 Pulosbsbbas, W1 FM ot
129¢; Eclonsmll Dovalus Pls, Core. v, Pemnavivesls Fover § Lioh
Eia 050 P04 025, 0 (14 cle. 10400 Dngleon] B3 Pagaesqes
Carp. v, Boaten & Malss Cogm,, W50 P8 TSP, THD B2, clr, VIR
eth Ao Bechiale Vlllase lac. v, Publlc Serv, Daplevare loled
RSl o B0, 400 P30 L0M, 1195 (M Clr. I00E) (UCDQ0 0 et
Pleds that the partien Bess agresd to sebelt to arbitmetien . . .
Yuny and all dimputes,' . . . ta céuet WlLl have eshausked [k
Purctlen, sxowpk te ecder ., . asbltratien®); Sermollfated Ball

GaEm. . Matresslitan Triasg. uth,. Ms. O5 Clv. I3, 19W WL
T80, at V10 (S.D.ALY. Waech 12, LW} (*[1)0 the arbltraties

Clovan ot bomon [w brond [w.q., providieg fer erkitretion af all
dlaptan ‘irladng sder® tha contmact), then courfs susk prewia
Rk It wan Eba pactlon’ |stent to srblieets desablen aad direct
that Lowuw t0 the arltrators®), Aesscdingly, o fectunl disgute as
e vhethar ara of the stated condltlens bas been satisfled, wsd the
afbect of soch fallure, are Doswen for the srbitzatocs, rot the
Court. Gf, eldance WuL'1 Ing., 962 F. Sepp. ot 109 [chause, "iy
diagetn wrlaing oot of this Dgresmant,” i *'elestic
uemgpenn'® dlipeta arlalng Pron releted agresssit
centingent sper® that aqreensat),

Todewd, It his besm repaatedly te
reqareileg the aatintaction of 4 ceodltion
WL be weterred te arbitratlen LY 1t say eonseeably ba mald ko

v dlipute
nt be o postract

L 4

comg withis the scope of an ackitration clense. §ou, pog., Taplfl
Thal. Tnc. v, Weber Eelantifle, 988 F. Supp. 114, 1431 (N.D. A
1) [(“dispute ower & condition precedent to & contraect canbabnlag
ia arhltration elann that lo broadly anoush worded o ercerpann
wich & dlspute sheuld be arbitzated*) ) Tom Cove Jagapy City Drian
Reawsal; Ioc. v, Preclds Comite, Corm., Mo, B6 Clv. 2ESI, 1M
WM, ot 1 [EENE. Jue I, 199) (*[u)hather . . . K
cardlbion precedent haa bows witisfied §s o msther
irhltrater ta deelin®) (clblsg

Baoibas, ng., WED P Gepp. LEB4, 1531 (6.D.R

Lfs TRe, M1 or fogp at 107 [erond
awEsEble isd Ehecefore cowered re

T p— .LZ:LQ’..-L
e

N\

&

e

apien, |Rclwdirg

CandiEalem

Buspardert’y i granted to the wrtemt indicited In
tals cplaiem. thit oue Gpladem amd order of Mopuat
b @ut with this oplafon asd orter, It b hirehy
wl N Clark of kb Ceurt Lo directed ko wster fedment |a

purswink to Ped B, Clv, B 50 and 51, (1) denyleg

L Guargrhou’s watloss %o dleziss for Jeck of asbject
wtter jurledletles and (1) stagleng these procesdisg pinding
aehlbrition. The partlen aee divected to arbiirat thalr dliguten
in Lorden In aceeedance with the tarms of bhe Suell Ties 4 forn,
Inclodirg wintier amy of the "wbjectr® er conditiom to the
Beptamber 14, 1938 charber party were ursatisfied and waather the
pection ware Shacly dwcwind froa pecbarmanca Ehirwindar,

0 CACERND.

Putad:  Waltw Flabew; Baw Torh

Saptasber 1%, 1901
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UNITED STRTES DISTRICT oovmT
BOUTEISH AETAICT OF NEW pOEX

.................... i
JPY
0.5 TITAE, [NC., I
i Civ, Q00 ey
Petitimer,
+ agulaat, = i LLIT e
QrIEIN
CEETEN) MO B SR @, U, - [l | ]
-m- ]
.................... i

The Oginlon and Order, duved hogust §, 1981, 1y hersdy
wnarded fures fE6 Ling aa follow:

# Page J, middle ef Cipst Lies, which eoady *plaingifl®

should resd - petitioner ..

4 tage ), mecond line Ceom the botton of the page

fencloding the fostasts] , which reads "Titan® should read

4 fhge 1, fostrote 4, (el sentesce, which reada

"hefeadint,* homld raad - Baspondest, -

4 Puge 4, secood Lise from the bettos of

which reade *Sagee® hemld ead -

4 Tage 5, Pilth Line Dros the botvon of ithe page
lenciudiog the [2otnotel, which reads “Brabrokers® shauld
4 fage 5, #rd of setomd Jise fros the bottom of the page

beacluding the Dootnckel, which reads "at all.* aheild

o - at alil]. --

+ Fige %, lastnate 1, [ipst amwiencze, hlch N&«\
*Eeagos” should resd -- Seabcoketw - %

4 Figh &, winth lles fres ek bop of t =k

reads “arbdtroticn In sccordance w) 14l

Wzl read o arbienatim iecerdinee with

Clowss {14c) af Ghe m@l- Camarn, -

4 Pige K. *‘ﬂ lire, which meads ®'bath

phities'® o+ etk mhden® -

7, eildle of [earth lise, which

$ 15 n, 10" shauld e <= 91§ n.1) -
@ 19, wisdle of sixth Line fron the botton of the

pige lescluding the fnotnotel, which meads *Seagos®
shoubd read -0 Seabrehers o

+ Fagt 11, end of the Eifth line Dros the bottos of the
page, shich resds *the od boc' should read - the *ad

hic®

-

perarsl  Aimd, ohich meady Vel e

4 pge 1,
igranaest. " += Yl boe® agreeasl, -+

aste 10, end of Cifth lize drom the
Hu pige, which readi "na 0d Feoc sqresmestt
éﬂ et -+ 03 "ad heo® agreement -
O 4 page T4, second lse, which resds "Snagar® sbould resd
+o Guubehery -
4 Pige 15, (eetesty 10, mighth [Ene, whith peads “asd
see of Seagon’s principals.® whould resd — and wan oee

of Seabrakers priocipile. --

Bated: Wabte Flales, Faw York
Beptemder 15, 1¥01

§r. Unlted Suaten Dlatrice Jodge
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Conner, Senior D.J.:

This case is currently before the Court on petitioner 0U.S5.
Titan, Inc.'s ("Titan") motion for a summary determination of the
making of a binding charter party agreement between Titan and
respondent Guangzhou Zhen Hua Shipping Co., Ltd. ("Gua "), and
to compel arbitration on Titan's claim for bru@: contract,
pursuant to the Federal Arbitration Act (the " s 9 0.8.C. § 4.
Guangzhou has cross-moved to dismiss @tinn for lack of
jurisdiction and improper wvenue under fe R. Civ. P. 12(B){1).
12[{b)({2) and 12(b)(3), or nltarnntiz&;/ to stay the proceedings

t

pursuant to 9 U.5.C. § 3 and tha ion on the Recognition and

Enforcement of Foreign Arbitr ards, 9 U.5.C. § 201 et seg. (the
"Convention"). <:)

For the reasons sed below, the Court finds that the
parties have enter o a binding charter party agreement that

requires arbit E n nf their dispute; grants petitioner's motion

to compel a tion; and denies respondent's cross-motion to

dismiss nr the action.

Thu Court will "stay" the action to the extent that it orders
arbitration in London concerning Guangzhou's alleged breach of the
charter party. See 9 U.5.C. § 3. It does not, however, stay the

action with respect to the summary determination of a charter
party.

United States
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BACEKGROUND

The facts, according to plaintiff, are as follows. Titan is
a corporation organized under the laws of Texas, with its principal
place of business in Pelham, New York. Guangzhou is a state-owned
corporation organized under the law of the Pecple's Rulaghlic of
China, with its principal place of business in Cantnnﬂ\&qj}m. At
all plrtin:nt times, Guangzhou owned and operated {Eﬁq;“;J;IT BIN HE
{the "BIN HE"), an ocean-going Chinese-flag tag_ﬁ?__;ﬁ;?

On or about August 22, 1995, the parti‘:‘z'ﬁl‘: ﬁyﬁan negotiating a
time charter’ of the BIN HE, through thg:iﬁ__fispectivn brokers --
Seagos Company, Inc. ("Seagos"™) of Sta_j;“&iiﬂ, Connecticut, on bahalf

of Guangzhou, and Seabrokers, {ni‘: ("Seabrokers™), also of

_._.:' y 4

Guangzhou claims that (itydid not own the BIN HE and merely
chartered it from Zhu Hai ing Enterprise Ltd., its true ownar.
(Chen Reply Aff. 9 9.}~ \Whether Guangzhou was BIN HE's owner,
however, has little iﬁ;.j-'nﬁ:hing to do with its obligations under
the alleged charter pafty. To the extent that ownership of the BIN
HE may be relevant,|IM _g£an be determined by the arbitrator, who, as
we conclude, musgf~decide all disputes arising under the charter
party. See 8, ., 148 F. Supp.
206, 209 (5. 7&!‘;-“ 1957); see also Tarstar Shipping Co, v, Century
i ., 451 F. Supp. 317, 321-22 (5.D.N.Y. 1978) (charter
parties that negotiated agreement, even though
. « «» was not mentioned whan the vessel was fixed and

by telex™), aff'd, 597 F.2d B37 (24 Cir. 1979).

existed

"owner"
conf i$

charter party is "a contract by which an entire ship or some
ipal part thereof is let to a merchant . . . ." Jhirad &
+ 1 Benedict on Admiralty § 225 (7th ed. 1%81). In a charter
rty, the terms and conditions of the lease of a vassal by an
owner to a charterer are set out. Gilmore & Black, The Law of
Admiralty § 4-1 (2d ed. 1975). With a time charter, "the owner(]
- «» continues to navigate and manage the vessel, but her carrying
capacity 1s taken by the charterer for a fixed time for the
carriage of goods anywhere in the world (or anywhere within
stipulated geographic limits) on as many vovages as approximately
fit into the charter period."™ JId.

.
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Stamford, on behalf of Titan. The charter contained three
"gubjects," or conditions: (1) Titan's satisfactory inspection of
the BIN HE; (2) the release of the vessel from its preavious
charterer, "Camaro"; and (2) the approval of the charter party by
Titan's board of directors within three days of the boar receipt
of the final inspection report.' (See Pet'r E rb.y on
September ?:, 1995, Guangzhou offered to charte BIN HE to

Titan for 12 months at $15,250 per day, uif.%‘ option for an
additional twelve months at $15,750 per da Ourinq the next few

days, the parties negotiated different 6\0&5 and rates, as well
as saveral other terms. Ultimate §Slptimher 26, Guangzhou
responded with a "firm counter " as follows:

®. « « Accept/Except:

Period - 6 mos. pla f@.\: 30 days at CHOPT
N

CHOPT next

Rates - 515.25@ st period
Optio $15,750 second period."™
(Fet'T Exh.
Tha day, Titan informed Seabrokers that "Charterers are
in n@.m: and accept Owner{']ls last ocffer.® (Pet'r Exh. 19.)
5$ ars then sent Titan a fixture telex "recap[ping] Owners and
!

Defendant, on the other hand, takes the view that the board

was to approve the proposed charter party within three days of the
actual inspection of the BIN HE.

erers' agreement." ([Pet'r Exh. 1.} The agreepent was based

United States
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on the "Shelltime 4 Time Charter,"” a standard time charter, and
contained the above subjects. (Id.) The Shell Time 4 Charter
contained an arbitration clause, providing for arbitration in
London, at the alection of either party. (See Pet'r Exh. 4.)
Thereafter, the BIN HE was dry-docked in Hong Kong and
inspected by Denholm Ship Management (Overseas) Ltd. 'Ggﬁhnln']+
On October 1%, Titan received Denholm's initial re (Warfield
Aff. § 1E.i On October 23, Titan informed Seygs?tq 8 that it had
concerns about the seaworthiness of the EIH(E). but that it was
awaiting Denholm's final inspection rapnv&\(];g_h Y 18 & Exh. 30.)
Then, on October 25, Titan informed S ers that it had received
tha full Denholm report and thatwééfggﬁ "lift[ed its] inspaction
subject." (Pet'r Exh. 34.) ‘i3§.alsu stated that Titan "now
lock[ed] to [the] Owners to s::>their Camaro withdrawal subject .
« =« - [and that] the Ti ard will make its decision within . .
three working day the lifting of this subject per [the]
8726 aqreement."{ 4 On October 26, 19%5, Seabrokers informed
Titan that th HE had been withdrawn from Camaro. (See Pet'r
Exh. 20.) i thereupon replied that it would respond with board

¥y close of New York ([business] Monday Oct. 30." On

7. 1995, Titan notified Seabrokers that its board had

ved the charter. (Pet't Exh. 21.)
Guangzhou presents a slightly different version of events.

According to Guangzhou, Titan rejected the BIN HE by its October 23
telex, which informed Seagos that the vessels' machinery spaces

were "in terrible condition,” and that the vessel was not "up to an

Fi
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acceptable trading standard.™ (Chen Aff. ¥ 10 & Exh. 5.) 5Seagos
informed Seabrokers that inl view of Titan's rejection of the
vessel, the conditiens to which the charter had been subject had
failed to occur. (Id., ¥ 10 & Exh. &.)

Additionally, Guangzhou maintains that on October 24,
Seabrokers confirmed that Titan had rejected the vess ®d that
the nuhjentll had therefore failed. (Id. 9 11 & Exh. Moreover,
according to Guangzhou, on October 25, "Titan ra@ its position
and attempted to assert that the wvessel @ not failed the
inspection." Guangzhou claims that en terminated all
negotiations with Titan. (Id. 9 123 . 9.)

On November 1, in a ta:simidA Titan, Seagos suggested
arbitration to resoclve the dis - (See id. 99 16-17 & Exh. 12.)
Later that day, Titan propog@d at the parties submit the matter
"to three arbitrators in *&‘fu‘r}: who would have 45 days . . . to
issue a ruling on Q threshold issue of whether the parties

entered into a h.;k

conditions tha e subsequently fulfilled.” (Pet'r Exh. 19.) On

g agreement on September 26 subject to

Hoverber 2.%{“1:}:::5 responded that the "Shell Time 4 Camaro
L

proform very clear on the simplified arbitration which has been

*

agre U.5. Titan and is agreeable to Southern Shipping as well.
i= no need for a separate arbitration agreement at all."

et'r Exh. 40.)" Titan then sent "formal written notice of

Titan claims that Seagos did not understand the reference to
"Southern Shipping," and to have believed that the reference to
"Shell Time 4 Camaro” referred to the charter between Guangzhou and

Camaro, which, in part, was to be assumed by Titan. Guangzhou

5
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Arbitration" te Seagos, advising it that arbitration was to follow
"the Shell Time 4 clause 41(c) of Camaro/Titan Charter Party."
(Pet'r Exh. 41.) ©On November 7, Titan sent a follow-up fax to
Seagos, requesting confirmation that arbitration would be held
under clause 41l({c) of the charter party. (Pet'r Exh. 42.) Seagos
replied, "London arbitration in accordance with Cla 1{E) . ™
(Pet'r Exh. 43.) on Movember 9, Titan once agai <:EE:Sanaﬁ,
asking fnr‘?nnfirmatinn that "arbitration prﬂcﬂegs;as in London are
to [ba] . . . in accordance with Clause 41{1:@ the Shell Time 4
Guangzhou/Titan Proforma, which is based t ‘Camaro' Charter."
(Paet'r Exh. 44.) Seagos replied that parties" had agreed to
London arbitration "to ascertain thgggi/ihﬂre is a charter between
Guangzhou . . . and . . . Ti (Pet'r Exh. 45.) Titan then
sent another fax to Eeagn5,<:f) ng that "arbitration in London is
acceptable per the aqreeg{rt‘“ (Pet'r Exh. 46.)

Following these hanges, the parties attempted to select a
London urhitrntn:‘l\ one such communication, sent directly from
Guangzhou to 5 kers, Guangzhou reiterated that it had agreed to
submit the er to arbitration "pursuant to the Shell Time 4
Clause - {(Resp. Exh. 18.) HNo agreement was reached as to the

iden of the arbitrators.

Qqss& On February 7, 1996, Titan agaln wrote to Seagos. Among other
i

ngs, the fax stated that Titan would "pot agree to arbitration

explains that the reference to Southern Shipping was a
typographical error, due to the fact that Seagos also represents

Southern Shipping in brokering charterers. (Sae Chen Reaply Aff. 9§
8.)
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outside of the binding Titan/Guangzhou charter." (Pet'r Exh. 47
{(emphasis in original).) Seagos did not reply. Instead, Titan
received a fax from Guangzhou, which stated that Titan was "not
allowed to be in breach of the ad hoc arbitration clause which is
actually running.” The fax also referred to an "alleged C/P."

(Resp. Exh. 20.) Titan responded that since the part 1ld not
agree on whether a valid charter party existed, i s "frea to
initiate this issue here [in New York]." [Pix@.ﬁf!. q 12.)

O

n:ncus:xun

Titan now petitions this cnurt uant to section 4 of thae
FAA (1) to determine summarily @ exists a binding charter
batween the parties and (2) pel arbitration for breach of

that agreement. For thel T ons discussed below, the Court
declines to dismiss t Q{s&s: for lack of jurisdiction or for
improper wvenue, an ds that the parties have entered into a

binding charter. .* ermore, the Court will compel arbitration in

London to E@@the agreament.

$ a motion to dismiss for lack of subject matter
risdiction, the Court must accept all factual allegations in the
Complaint as true and "refrain from drawing inferences in favor of

the party contesting jurisdiction." Serrano v. 900 5th Ave. Corp.,

=== F. Supp.2d ---, MNo. 97 Civ. 5829, 1998 WL 241621, at *1
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(5.D.N.¥. May 13, 1998) (citing

Maclaine Int']l Ltd., 968 F.2d 196, 198 (2d Cir. 1992)). The Court
is not confined to the Complaint, however. It may consider
"evidence outside the pleadings, such as affidavits." Antares

i 948 F.2d 920, 98 (2d
cir. 1991), vacated on other arounds, 505 U.S. 1215 (1962 accord
Kamen v. ATET, 791 F.2d 1006, 1011 (2d Cir. 19551.‘Q evise, the

Court may Ennnider affidavits in deciding a Rude (b) (3) motion

2

for improper venue. See

F. Supp. 419, 422 (S.D.N.Y. 1998). \
~N
N
>
. O

, 995

Thus, the standa r deciding a motion to dismiss for lack
of subject matter j tion is akin to that for summary judgment
under Rule S56(e). 6(e) provides:

Suppo and opposing affidavits shall be made
an nal knowledge, shall set forth such facts
a d be admissible in evidence, and shall

affirmatively that the affiant is competent
astify to the matters sated therein . . . .
2 Court may permit affidavits to be
+supplemented or opposed by depositions, answvers
to interrogatories, or further affidavits. When
a motion [] is made and supported as provided in
this rule, an adverse party may not rest upon the
*:SSS mere allagations or denials of his pleading, but
his response, by affidavits eor as otherwise
provided in this rule, must set forth specific
facts showing that there is a genuine issue for

eriad. . G .

Rule 56(a) requires that the non-moving party coppose the motion
with any cof the evidentiary materials listed in Rule S&6(c). Ses
v , 477 U.B. I17, 324 (1i986).

B
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B. Motion to Dismiss Under Rule 12(b)(2)

In determining a motion to dismiss for lack of personal
jurisdiction, the Court also looks beyond the pleadings to
affidavits submitted by the parties, considers the evidence in the
light most favorable to the plaintiff, and resclves all doubts in

its favor. . , 103 F.3d 11 &ua {2d
cir. 1997);

, 763 F.2d
55, 57 i_'zd..t'ir. 1985). Prior to discovery, "thé\[plaintiff] need

persuade the Court only that its factual all@ ons constitute a

prima facie showing of jurisdiction.®

Overpelf, 5.A., 902 F.2d 194, 197 il%

II. Jurisdiction ‘i?‘
Titan claims that thQQists subject matter jurisdiction
o

under § 9 of the FAA, Gn*gz
i Qﬂ'

is immune from sui er the Foreign Sovereign Immunities Act

u, on the other hand, argues that it

("FS5IA™). The  Court concludes that it has subject matter
jurisdiction 28 U.S5.C. § 1330(a), because Guangzhou waived
its immuni der the FSIA.

.
A\
@I‘hn FSIA provides that "a foreign state shall be immune from
& jurisdiction of the courts of the United States and of the
States except as provided in sections 1605 to 1607 of this
chapter.” 2B U.S5.C. § 1604. A defendant corporation that is owned

entirely by a foreign state is also immune from the jurisdiction of
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the Court. See id. §5 1603(a), 1603(b)(2), 1604. If the immunity
provisions of the FSIA are applicable, the Court is divested of
subject matter jurisdiction over an action. =
Fund v. Garuda Indonesia, 7 F.3d 35, 38 (2d cir. 1993}.

It is undisputed that defendant Guangzhou is whnlbnmd by

the People's Republic of China. Therefore, in order 2 e Court

to have Jjurisdiction over Titan's motien, th st ba an

applicable exception to foreign sovereign immu ander the FSIA.

sSee v a e 461 U.S5. 480, 498
{(19813) . The burden is on Titan "to ﬁs\ rward with evidence
showing that, under the exceptions t SIA, immunity should not
be granted, although the ultimat of persuasion remains with

the alleged foreign ED?ErEi';‘Q%ﬂﬂLuLl_E-E- v. M/T Pavel

Pyvbenkeg, 991 F.2d 1012 d Cir. 1993) (internal citations

omitted). If an excep npplil:, the Court has subject matter
211:!1.1

jurisdiction over G under 28 U.S.C. § 1330.

.

The Cou ds that Guangzhou has waived its immunity under
5§ 1le05(a) of the FSIA.' Sectien 1605[a) (&) (B} provides an
cept n ko immunity in cases where a foreign state or sovereign

en has agreed to arbitrate a dispute and the arbitration

Although Titan has not raised § 1605(a) (&) (B} as a basis for
subject matter jurisdiction, the Court may consider it sua spente.

See American Centennjal Ins. Co. v. Sequros La Republica, S.3., No.
91 Civ. 1235, 1996 WL 304436, at %15 n. 23 (5.D.N.¥. June 5, 1996);
. n Found. of Iran, 151 F.R.D. 250, 255 n.8

(S.D.N.Y. 1993) (citing Yerlinden, 461 U.5. at 493 n. 20), aff'd,
(24 Cir. 1994).

10
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agreement is or may be qnvarn_ud by a treaty signed by the United
States calling for the recognition and enforcement of arbitral
awards, such as the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards. “"An arbitration agresment . . .
arising out of a legal relationship, whethar :Q;Qunl or not,
which iz considered as commercial, in:lu@ a transaction,
contract, or agreement described in s&:tl%ﬁf this title, falls
under the Convention.™ 9 U.5.C. § 20 O:nngrlll has authorized
the district courts to compel arbi on under the Convention in
accordance with the agru.mnnt@%udlng arbitration at sites
outside the U.S. JId. § 203.

Here, Titan alleges %t entered into a charter party with
Guangzhou that pr @ for arbitration in London, which is
enforceable under %

Convention. Guangzhou contends that the

charter party l:r formed, because Titan never completed the

subjects pr ent to the agreement. The U.S5. and China are both

parties e Conventlion.

1l International S.A. v. M/T Pavel Dvbenko is on point.

» the Second Circuit Court of Appeals considered whether

istriet court had subject matter jurisdiction to determine

&amer a charter party, which contained an arbitration clause
applied in a particular case between a sovereign-owned company an
A plaintiff that was a third party to the charter. The Court hal
that the district court had "jurisdiction to datermir
jurisdiction," and directaed the court to consider "whatew

evidence has been submitted" by the parties. 991 F.2d at 10

11 United States
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&

{citations omitted). The Court reasoned that regardless of whether
there existed an agreement to arbitrate that could be enforced by
the plaintiff -- the alleged beneficiary of the agreement -- the
Court had Jjurisdiction to determine whether " arbitration
agreement in the Charter Party was intended .;Qn-fit [the
plaintiff]." Id, Of particular importance t Court was that
"the Conventicon should be broadly int-rpré," "when . . . read

together with the FSIA[]." Id, at 10 It is significant that

Cargill was not seeking to anfn@n arbitral award, but to

determine whether it was a b iary of the contract and to

enforce the arbitration agre

Compare jd. at 1017-18 with

98% F.2d 572, 577-79 (2d cir. 1993)
(enforcing arbit award while distinguishing cases where
plaintiff sou @ have award enforced from cases in which there
had been n ﬁlrdl s

is applicable here, where the parties have allegedly

ent ntc an agreement to arbitrate which is governed by the

$&n ion and which is enforceable by the Court. See 991 F.2d at
0

(*if [the plaintiff] is found to be a third party beneficiary
0 the Charter Party, it may be proper for the district court to
enforce the arbitration agreement against [the defendant]™); see
also 9 U.S5.C. § 206 (allowing court to order arbitration under thi
FAA). According to Cargill, the FS5IA must be read with the FAA t
give the Convention a broad interpretation. Accordingly, the Cour

concludes that it has subject matter jurisdiction to determir
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whether the parties entered into a binding charter party agreement
that required arbitration in London.
2. cCommercial Activities Exception
Alternatively, the Court has subject matter jurisdiction over
the action pursuant to § 1605(a) (2) of the FSIA, which provides, in

relevant part: 0

A foreign state shall not be immune
jurisdiction of courts of the Unites sta

case . . . in which the action is ha:E . 2 . upon

an act performed in the United States<iniconnection
with a commercial activity of th@ aign state

alsewhare; or upon an act outsid territory of
the United States in :nnnnctiup%h a commercial
activity of the foreign state\elsewhere and that
act causes a direct effect @ United States.
The Court concludes that Guangzhow actions, taken in China,

caused a "direct effect"™ in the % and that those of its broker,

Seagos, were taken "in :nm@ with a commercial activity™ of
Guangzhou in China.

In order for an aken "in connection with a commercial
activity" to provid exception to foreign sovereign immunity, it

must be a "1&@ significant act." §See Hanil Bank v. PT. Bank

, === F.3d =---, No. 97 Civ. 7961, 1998 WL 334342,

ir. June 24, 31998): Antares Ajrcraft. L.P. v. Federal

» 960 F. Supp. 734,
[(5.D.H.Y. 1997). "[Aln effect is '"direct"' iIif it follows 'as an

immediate consegquence of the defendant's « « activity.'»

504 U.S, 607, 618 (1992}

13
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(quoting
(2d cir. 1991)).

» 941 F.2d 145, 152

Here, Guangzhou negotiated a contract with Titan, a U.5.
corporation, by faxes sent to .'Ti'l:ll'l and both parti brokers in
the 1U.5. The act of making and directing this c ndence was
"an act [taken] outside the . . . United Sta.t@ "in connection
with a commercial activity . . . ulumhn%’ﬂut caused Titan
allegedly t.;: suffer a "direct effect"
in the U.5. 3See

-\ million in damages —-

 No. 390 3
(5.D.N.Y. 1993).

That Guangzhou was " acting business" with Titan in the

1993 WL 541226, at =8

U.5. and directing neg I@)iunu in this country is enough for it to

have waived immuni

formation of th@\

under § 1605(a)({2) with respect to thes

rter party at issue here. See Gibbons v.
; 549 F. Suapp. 1094, 1113 [(S.D.N.Y. 1982); B8

r 955 F. Supp. 374, 382 (E.D. Pa.

gufficient "intenticnal communications with

ding

p tiff] giv({ing] rise to the underlying suit"). Titan's

§ ity as a U.5. corporation further strengthens this conclusion.
@ ous v 8931 F.2d 8,

11 (2d Cir. 1989) (fact that plaintiff is “"a U.S. corporation .

. -« is ralevant to whether [its] financial losses . . . constituted

United States
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a 'direct effect'"); Note, Effects Jurisdiction Under the FSIA and

the Due Process Clause, 55 N.Y.U. L. REV. 474, 512 (1980) I
Because we find a "significant, legal connection" with the

U.S5. giving rise to Titan's claim, which caused a direct effect in

the U.S5., we have subject matter under the FSIA with res;e@tu the

formation of the charter party.’ Q~
*

B. Personal Jurisdiction

For the same reasons, we conclude that

jurisdiction over Guangzhou. See Sha

930 F.2d4 1013, 1020 (2d Cir. 1991) ions omitted); New York

y 3 Civ. 6073, 1994 WL 369406,

at *4 (S.D.N.¥Y. July 12, 195@ e a

.9 488 U.S5. 428, 434 n.3 (1989)

subject matter jurisdiction, exists

("personal jurisdiction 2

The :asesg';‘d en by defendant do not dictate a different

rasult. In fa in two of these cases, the Court of Appeals
suggested t he actions of a broker could be sufficient to
r.'.un!ir j gddc J.un. over a foreign sovereign defendant. Seeg EIIILI

: : 2, 923 F.2d 180, 389 (Sth Cir.
: ja, 871 F.2d 1515, 1527-28 (9th cir.
e E:uurt rlec:llned to find subject matter jurisdiction in
hm.rzver, h-&:auﬁa th.! r&leva'ﬂt facts either had not

It is net entirely relevant that Guangzhou did not initiate
negotiations with Titan or selicit its business in the U.5. While
a defendant that regularly does business in the U.5. will more
easily be amenable to the general jurisdiction of this Court, with
respect to the legal cbligations arising out of the negotiation of
the charter party, Guangzhou's communications, and those of its
broker, are sufficient to establish subject matter jurisdiction.

15
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only when one of the exceptions to foreign sovereign immunity .
. applies"). This is because under the FSIA, "subject matter
jurisdiction plus service of process equals personal jurisdiction."
. apub , G647
F.2d 300, 308 (24 Cir. 1981). Since the Court has Euhj matter
jurisdiction over the action and there is no dispute t fr_-_nd,ant
Guangzhou was properly served pursuant toe 28 TU. 5-@ 1608, the
statutory requirements for personal jurisdieti re met.

The FSIA, however, "cannot create pers urisdiction where

the Constitution forbids it."™ , 647 F.2d at 308.

Conseguently, "[e)ach finding of pe 1 jurisdiction under the
FSIA reguires, in addition, a du cess scrutiny of the court's
power to exercise its authur:.t r a particular defendant."™ Jd.;
Bccord Ssetransport, 9895 at 5B0. Due Process reguires that
the foreign sovereign %}r have "minimum contacts" with the
United States “EUI'-"I'I@ maintenance of the suit does not offend

'traditional no s of fair play and substantial justice.'"

Co. v. Washington, 326 U.S. 310, 316 (1945)

{:itnt:.nn? ad). In a case brought undar the F5IA, a court may
consid coritacts beyond the forum state. See Max Daetwyler Corp.
, 762 F.2d4 290, 293 (3d cir. 1985) ("the proper inguiry
$ ermining personal jurisdiction in a case involving federal
rights is one directed to the totality of a defendant's contacts
throughout the United States"); see alsg Graham €. Lilly,
Jurigsdiction Over Domastic and Alien Dafendants, &9 Va. L. Rev. 85,

130 (1983) ("it [is] reasconably clear that national -- not state --

16
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contacts are decisive"). Moreover, "actions relevant to the [case]
by an agent on [a) defendant[']s behalf" can support perscnal
jurisdiction over a defendant. Texas Trading, 647 F.2d at 314."

The Court concludes that it has personal jurisdiction over
Guangzhou because Guangzhou hired Seagos, which is ln-t:ﬁted in
Connecticut, to broker the BIN HE, and which the ﬁ\giieﬂtad
communications at issue to Seabrokers and to Titan tiate the

charter party. See ' W ; 866

F. Supp. 750, 755 (S.D.N.Y¥. 19%4) [uuarnisinqlpﬁrﬁﬁhal jurisdiction
ovar foreign sovereign defendant where dlfgﬁiﬂﬁt had appointed U.S.
bank as "advising bank" for letters %féifﬁﬂit at issue); Crimson

c. v 1~ %29 F. Supp. 903, 905, 908
[5.D.H.Y. 19386) (same, where du:piﬁ@ﬁf's representatives negotiated
agreement in the U.S5.). Hurfﬁ#@!ﬂ there is evidence in the record
to suggest that Guaq;}@a& may have sent some of these

communications diru:tlyﬁ{@d5=agns by fax from China. See Sealift

Bulkers, Inc. v. RegubTic of Armenia, 965 F. Supp. 81, 85 (D.D.C.

1997) tperﬁ:_:gﬁg jurisdiction where defendant used U.S.

talecummuniaifiﬁm systems to correspond with plaintiff); Hatzlachh
, 649 F. Supp. 688, 691

(5.D ﬁﬂh‘iaﬂﬁ] {same). Accordingly, Guangzhou's contacts with the

™=

While plaintiff bears the burden of establishing the Court's
personal jurisdiction over the defendant, CutCo Indus.. Ing. Vv,
Haughton, 806 F.2d 361, 365 (2d Cir. 1986), plaintiff need only
make a prima facie showing that jurisdiction exists whare, as here,
thare has been no evidentiary hearing. Metropelitan Life Ins. Co,

- », B4 F.3d 560, 567 (2d Cir.), cert. denied,
117 S. Ct. S50B (1996).
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United States are sufficient to establish personal jurisdiction in
this action. By appointing a representative in Connecticut to
negotiate the charter party at issue in this case, Guangzhou

"purposefully avail(ed] itself of the privilege of conducting

activities with the [United States)." We ver, 504 U.F.at 620
(quoting Hanson v. Denckla, 357 U.S. 235, 253 (1958)) Qﬁarntinn:
in original). Guangzhou may not avail itself of U. clients, by
directing .cnnnun.i.:ntinns to the being held
responsible for the content of these co \an: in the U.5.
Accord Sealift, 965 F. Supp. at EE- Given its conduct,
Guangzhou should reascnably have e that it could be haled
into court here, were it to brea egotiations, because it

directed the negotiations hsre@ ough Seagos, and because Titan,

+ is located here. See Worldwide

., 444 U.S. 286, 297 (1980); Hanil Pank,
1998 WL 334342, at SI Supra Medical, 955 F. Supp. at 3182-
ot now .

the target of its nﬂqatia

83 ( [dufandnn@ . complain about a sult concerning
the effect @ otiations in the jurisdiction in which some of

those neg

\ .
N

ons occurred™) .’

find unavailing respondent's argument that its contacts

t be measured by the activities of its broker. (See Resp.

ly Mem. at 2-4.) Guangzhou maintained a relationship with
agos whereby Seagos wWould "perform|[] the usual broker's role of
collecting hire on a charter . . . . [by] passing messages back and
forth between the parties to a transactien . . . and trying to
smooth out trouble spots." (Chen Reply Aff. 99 2, 5.) Thus,
Seagos played an "active role as an intermediary between
[Guangzhou] and [Titan],"™ International Housing, 8931 F.2d at 12,
that can be taken into account when determining Jjurisdiction,
regardless of whether Seagos is deemed Guangzhou's "broker, "
"agent," or "representative." See Interocean Shipping Co. V.

18
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III. YVenue

We also hold that venue is proper in this Court under 28
0.5.C. § 1391(b). Under this section, "a ecivil action wharein
jurisdiction is not founded solely on the diversity of citizenship
« « « may, except as otherwise provided by law, be br &n_l]r in
« =« «» & judicial district in which a substantial Fll@%a eveants
or umiﬂ.siur.m giving rise to the claim nccur%". Despite its

limiting language, courts have routinely held@ § 1391(b) allows

venue in more than cone district. See Batgs\ & 5

F.2d B865, 867 (24 Cir. 1952) ("the u% tion against recognizing

multiple venues has been disapprov

Inc., 907 F. Supp. 752, 757 ({ LY. 1995) ("Venue is proper in

each district that is the siftua f a substantial part of the events

or omissions giving ris \#~thi claim.").
Oonce an uhjac:'Qgtu venue has been raised, the plaintiff

bears the burdnn.ck gtablishing that venue is proper. D'Anton

, 937 F. Supp. 120, 321 (S.D.M.Y.

1996) ; , BS8 F.

, 523 F.2d 527, 537 (2d Cir. 1975)
is immaterial that [the intermediary] thought of himsalf as

oker' and not an 'agent' . . . or that [defendant] did not

nd to make [him] an agent"). Suangzheou does not anywhere

stion Seagos's authority to broker the arrangement at issue
here. Cf. i = i j

Storr v, Natjonal Defence Sec. Council of the Republic
of Indonesia-Jakarta, MNo. 95 Civ. 9663, 1997 WL 633405, at #*2-3
(5.D.N.Y. Oct. 14, 1997) (considering whether signatories to
promissory notes had actual or apparent authority from defendant);

t 5, 765 F. Supp. 78, 85-86 (5.D.N.¥. 1991)
(finding that broker did not have authority to "fix vessels without
[defendant's] approval®).
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Supp. 22, 24 (S.D.N.Y. 1994). Titan therefore bears the burden of
aestablishing that a substantial part of the svents giving risea to
the lawsuit occurred i1in the Southern District of New York.

Titan argues that venue is proper here because the writings at
issue were negotiated by means of facsimiles and telephone calls
between Pelham, New York and Stamford, Connecticut. <Eg>nquu.
These faxes reflect "a substantial part of the eve iving rise

to the present claim because the action alleges e creation of a

binding charter party through these Hriting\! Sacody Tech. .

Inc. v. Avant, Inc., 862 F. Supp. 1152, 1 4(\{ .D.N.Y¥. 1994) (venue
requirements "may be satisfied by a c itation transmitted to or
from the district in which the caugés action was filed, given a

sufficient relationship betwee communication and the cause of

action"):; see also Constitu &

B72 F. Supp. 1247, 1250 QJ:H,H.?. 1995) (venue propar in breach of

contract action uher<;:ZI ntracts were negotiated through telephone

calls and fau«:u$b*.r

Mew York and Texas).

Iv. rmination of the Making of a Charter Party
Hao t‘ t the Court has determined that jurisdiction and venue
are ar,

we must determine whether the parties have agreed to

n‘gssintl the formation of the charter party. We hold that they
d not. However, the parties did enter into a binding charter
party, by which they agreed to arbitrate disputes in London, upon
the election of either party. Because Titan has petitioned this

Court to order arbitration, we order such arbltracion to determine

20
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the parties' rights under the charter party, pursuant to Shell Time
4.

A

Guangzhou argues that the parties agreed to arbitrate the very

existence of the charter party and, accordingly, itan's
motion must be dismissed. We disagree. Given L@ idence, we
conclude +that the parties did not enter +the "ad hoc"

arbitration agreement advocated by Euangthﬁsg)

Because "arbitral jurisdiction is r n the consent of the

parties, "
F.2d 1136, 1140-41 (9th Cir. 199

925

to arbitrate is a threshold qu n for a court to resolve, absant

arbitrator.

938, 943 (1995); A

475 U.5. 643, 6

C F.3d 129, 135 (2d Cir. 1996); gas also Mave v.

 B97 F, Supp. 100, 106 n. 3 [(S.D-N.¥. 19958 [("tha
qunﬂﬁigS&F whether the parties ever made an agreement to arbitrate
Li:SSS

to be decided by the courts"). While due regard must be

While Section 4 of the FAA directs the court to conduct an
evidentiary hearing where the existence of an arbitration agreement
is in dispute, see McAllister Bros., Inc. ¥v. A & S Transp. Co., 621
F.2d 519, 522 (2d Cir. 1980), no such hearing is required here
because the parties agree to the material facts at issue. See In

1 , Bo. B7 Ciwv. 1371, 1989 WL 11409, at *4

{(S.D.N.¥. Feb. B, 198%9).
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given to federal policy favoring arbitration, Mastrobucno v.
Shearson Lehman Hutton, Inc., 514 U.S5. 52, 62 (1995); ¥Volt Info.

#

489 U.S. 468, 475 (1989): Mo '

Constr. Corp., 460 U.S5. 1, 24-25 (1981), where the partias contest

the formation of an agreement, "any silence or ambj about
whether such a guestion is arbitrable rever the wusual

presumption that issues should be resolved i;h [arbitration's]

favor." mwmw@ F.3d 69, 72 (2d
Cir. 1997) (citing First Options, 514 UG&& 943). The guestion

of the formation of the charter p ike that of any other
contract, is a guestion of feder on law. See First Options,

514 U.S. at 943; , B1S F.2d 840,

845 (24 cir. 1987).

From the evidence \b.:.s_ clear that the parties did begin
!Qarhitratinn agreement that contained terms

negotiating an "ad h

different than r.thQiqinal charter party. According to the
parties, on Nav r 1 Seagos proposed arbitration to "resolve the
dispute" é% ether the parties had made a binding charter. That

same day, \Titan proposed arbitration before a panel of three
*

ors in New York. However, the evidence alsoc suggests that

vember 2, Guangzhou cut off negotiations on the ad hec
&ltm!nt through Seages, which, in response to Titan, stated that
the "Shell Time 4" "iz very clear on the [form of arbitration) which
has been agreed by U.5. Titan. There is no need for a separate

arbitration agreement." We find this language controlling; with it,

22
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Seagos, on behalf of Guangzhou, definitively ended negotiations on
the "ad hoc aqunnunt,"” That it was Guangzhou's intent to end
these negotiations is clear from its remaining correspondence, which
called for London arbitration "pursuant to the Shell Time 4 clause

41." Cf. Northern Tankers Cyprus Ltd. v. Lexmar Corp,, 7 - Supp.

289, 290-91 (5.D.N.Y. 1992) ("agreement to arbitrate arate and
distinct from that contained in the charter party, " @ formed where
plaintiff demanded arbitration "for damages c ’:.r [defendant‘'s]
non-performance of the charter," and R ant accepted that

demand). Because the parties' negotia ith respect to the "ad

hoc™ agreement did not come to fruitiow w~e cannot order arbitration

on the issue of whathar the cha% arty was in fact formed.

O

We do, however, arbitration with respect to Guangzhou's

B.

alleged breach of !c@chartar party, because we conclude that a

%@Erﬁuaded by Guangzhou's suggestion that it referred
to the " Time 4" and "Camaro pro forma" because the parties

were f r with the terms of such agreements, and not because
the ﬁl were in fact bound by those agreements. (See Chen Aff.

¥ 1 esp. Reply Mem. at 15-16.) As defendant concedes, a party
nd by the natural meaning of its words. From this
espondence, Titan could only conclude that Guangzhou was
arring to the arbitration clause in the charter party, which had

en duly negotiated by Seagos and Seabrokers. Thus, we do not
agree that by referring te the "agreement," Titan meant the "ad
hoc" agreement at issue here. (See EResp. Mem. a2t 156.) i & o
anything, confusion as to which agreement was being referenced
during negotiations cuts in Titan's favor, that no ad hoc agreement
to arbitrate was formed. Where parties minds do not meet on the
meaning of an essential term, no enforceable contract is formed.

., Raffles v. Wichelhaus, 2 H. & C. 906, 159 Eng. Rep. 375
{Ex. 18&4) (the famous "Peerlezs" case).
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charter party providing for arbitration was formed. Whether a
charter party has been formed is a gquestion of fact. Sun Int'l Ltd.
¥: Terrabo Petroleum Co., 747 F.2d 108, 110 (2d Cir. 1984). The
Court, however, may determine whether a charter party exists, if the
underlying material facts are not in dispute. See

Lines, Ltd. v. Matheson & Co., 681 F.2d 121, 124 (2d 1982).

As with any other contract, a charter party is fm*ne@ n there is

a "meeting of the minds" on its essential @9 Interocean

Emmwwwmm_:q@ 461 F.2d 673, 676

(2d cir. 1972); o , 503 F.2d 318,

320 (2d cir. 1974). It is not necess hat the proposed charter

ﬂ\&' n an oral charter party is
, 681 F.2d at 124

be signed by either party, id., a

enforceable by a court of law,

{("binding charter angnqumnn@ ve historically been assumed on

nothing more formal than of a head"”) .

In any case, it© deniable that charter parties can be and
more often than n are formed by way of facsimile or telex. See

, No. B4 Civ. 8704, 1986 WL 13441, at #2

(S.D.N.¥. § , 1986). This is because "[t]he shipping industry
is a fﬁ’ ing . . . business, where dealings between the parties

usually conducted . . . under severe time restraints.”

s, 681 F.2d at 125. To arrange expeditiously what
l1d otherwise be complicated and time consuming, "brokars
[customarily] receive and send telex [or fax) traffic all over the
world."™ JId. On the facts before us, the existence of a binding

charter party is clear. The parties negotiated a charter through
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thair respective brokers, which was confirmed by facsimile on
September 26, 1995 by Seagos, which "recap[ped] Owners and
Charterers' agreement." A "recap" communication, or "fixture," is
recognized throughout the shipping industry as an agreement to a

charter party's essential terms. 35ge

, 681 F.2d

at 125 & n.2;

Eidelity, Ltd., 689 F. Supp. 1340, 1345 (S.D.N.Y. l@ ; 2ee also

96 Civ. 3136, 1997 WL 358118, at +2 n.1 [qu::yﬂ. June 24, 1997)
("[a)] fixture presupposes a final contra main terms set and
final details to be resolved") (citing = Lines, 681 F.2d
at 125 n.2); 78, 1l n.3J
(S.D.N.¥. 1991)("[a] ‘recap te

fixture that have been agpée pon®).'" Thus, the "raecap* fax

represented an agreament a{u the charter party's main terms, which

We are equa

Qgrsuadgd by respondent's argument that John
rding industry custom should be ignored. "It
that testimony concerning trade practices and
ible to enable the Court 'to svaluate the conduct
gl : p s A
1015 (S.D.N.¥. 1988) (quoting Marx & Co.,
, 550 F.2d 505, 509 (2d cir. 1977)). HMr.
‘axperienced ship broker and one of Seagos's principals.
personal knowledge not only of the negotiation of the
cha r party at issue, but the shipping industry as a whole.
ver, "[clertain long-standing customs of the shipping industry
ch as the procedure for brokering charter parties] are crucial
ctors to be considered when deciding whether there has been a
meeting of the minds on a maritime contract." Great Circle Lines,
G6B1 F.2d at 125. Thus, had Titan not submitted a statement as to
industry practice in this case, w2 would nevertheless consider it
here. See id.; see also Samsun Corp. v. Khozestan Mashine Kar Co.,
926 F. Supp. 436, 439 [(S5.D.NMN.Y¥Y. 19%8) ("established practices and
customs of the shipping 1ndustry inform the court's analysis®™ of
the making of a charter party).

1003,
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were in accordance with the Shell Time 4, a standard form charter.
Accordingly, the parties had entered into a binding agreement as of
September 26, 1995, which incorporated each of the Shell Time 4's
terms. Cf. Samsun, 926 F. Supp. at 441 ("[tlhe legal effect of
adopting [form charter) is inescapable”);
Compagnie Marocaine de Navigation, No. 89 Civ. lﬂEE,QGHL 104029,
at #4 (S5.D.N.Y. July 19, 19%0) (fixture incorpora form charter
is binding l.;hnre it "embodi[ed]" form). :
Morecover, we do not agree with defe that the charter did
not come into effect because of the d failure of one of its
"gubjects,”™ the approval of the ter by Titan's board of
directors upon receiving the f L@-

First, this argument dire:@ contradicts the weight of the

spection report of the BIN HE.

evidence, which suggest t the Board did approve the BIN HE
within the agreed t ried. Second, even had this "subject"

failed, it did m:uj ate the charter that had already been formed.
11

It is well E@ hed that a "subject detail" does not create a
condition ﬁ; uent to a charter party. 3See GCreat Circle Lines,
6Bl F.2 3 je ;. 455 F. Supp.

z:u.@‘{s D.N.Y. 1978). In our opinion, there existed a binding

er party between Titan and Guangzhou, in the form of "Shell

@m 4," beginning September 26, 1995. cf. EAET.. Inc: of

v ia, &71 F. Supp. 796, B00 (E.D. La. 1987)

(charter not conditioned on plaintiff's acceptance of vessel because
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charter formed upon agreement of main terms), aff'd, 876 F.24 1168
(5th cir. 1989)."

Because there exists a charter between the parties, Titan must
arbitrate its dispute in London, according to the Shell Time 4. Cf.
Interccean, 523 F.2d at 531 (form charter's arbitration clause bound
parties where fixture telex adopted "Mobiltime form €E§rt-r"];
EKeystone, 1990 WL 104029, at +*4 (compelling ar tion where

fixture prn*idnd that voyage be governed "per F;EE;; d conditions

of the North American Grain charter party (p 1%82) ,"™ which

contained arbitration clause); ;J'l_r_e_r;c_llu&\ﬁ F. Supp. at 213-14

(same, where defendant confirmed "h fixed the foil

L - L]

subject details of Eldece Time," a foresaid form charter had

arbitration clause). The pnrtilisiquid to this form charter, as

well as to the inclusion of itration clause, until well after
Qa

this dispute arose. As hQEF.

controls. Ses

rties were familiar to its form, it

« 1997 WL 13158118, at w]}.

Moreover, e the absence of a binding charter party, we

would order agESﬁ{Ft on in London under the Shell Time 4, because

the parties d to arbitration in that forum by refersncing that
Eir‘

form ch while negotiating their own charter's terms. See

E F. Supp. at 441 ("A reference to a familiar charter

is

Nor do we agree that Titan rejected the BIN HE by its fax of
October 195, 1955, This fax states only that it had "concerns"
regarding the condition of the BIN HE that Guangzhou had already
been working on. In any event, because we have determined that the
parties entered into a binding charter party on September 26, 1995,

any communication by Titan in Cctober would have no effect on its
terms.
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party form which provides for arbitration . . . binds the parties
to arbitrate any disputes [in the forum provided] . . . even though
the formal charter party is not executed until later (or not at
all}*®). Respondent "was placed on notice, one way or the other, "
that disputes as to the charter party -- including formation --
could be arbitrated in London. Id. Thus, by ordering ation

in London, the Court gives Guangzhou the benefit of bargain.

CONCLUSION
For the foregoing reasons, we grant nnar s motion for a
summary determination as to the fum a charter party; deny
respondent's cross motion to d;st lack of jurisdiction and
improper venue; deny respondent' lication for attorney's fees;
and grant respondent's mnt'QQ stay these proceedings to the

extent consistent with B*L

directed to arbitrate don any other disputes arising under the

pinion and Order. The parties are

time charter pursﬁh o the provisions of the Shell Time 4.

SO ORDERED. @&
Dated: $ Plains, MNew York

mugust 5, 1998

Senior United States District Judge
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HE ity be relivask, It can be debernined by the arkdtrator, vhe, o3
vt capciode, mest declde sl dispetes arlslng usdec the chartes
party,  dew Lig T, Bapp,
0%, 100 [5.0.K.T. 1850);

T,

y §91 K Swpp BT, FR0-10 (SORUE.T. RFRN] (charter
exlated between pirkles that pegetlofed sgreeseat, even though
Tewdmer's nbE , . . W8S not sentiooed whin the vesse]l wae flioed and
eonlinand by talen®], afl*d, 997 P04 037 (M cir. 09790,

A charber party L "s coaleact by vhich an enbce ship or some
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Btaatesd, on beball of Titan, The charter contained thrwe
Yibjaets,” o condltlomae [1] Titun's sakiatectory Inspectlon of
the KOS HR} (2} the peleisa of the wessel from Jte previewi
charturer, "Comire®; and [1] the approwl of the charter party by

"titan's board of dlrectars within thrae days of the board's receipt

of the fimal Daspectisn report.’
Septembar 11, 1995, Geangrhen offeced bo charter the KIN HE ke
Tltan Ber 11 moathe st 405,180 per day, with o optlen for aa

lfee Me'p B 25)

. additionn] tunlve pomthe ok 815,790 per day. Berieg the pest fow

duge, the pacties negetiated differest parieds ard sates, as wall
1@ weveral other teres. Uitieately, en Gepester 16, Cusrgrbon
posposded with o *lira counber offer® av follous:
s o v hocaphEscepht
Period = 6 pos. plus/almes 30 days at CHOFT
CEGFT nenl B3 B0, 4 .
Ratas = 615,250 flret parled
Optlen] 515,750 macoed parled,”
(Pet'r Euk. 18.)
Thit nise diy, Tltis laforasd Sesbrokers Lhat "Cherberera ape
In agresmsat and acospt Ourer]']s last edfer.* [’ B, 19,
Snatrokary then gent Tib&e @ flakure telex “recip|plag) teners

Charberemn’ agregmiat,® (Petfr Exb. 1| T agressnt i

i
Talenduat, on the oider hamd, takew R ilr.l
]

van o appeave thae prepaned charter party wlth
ictoil rapectlon of the NIN HI.

ke banrd
Ehrea diyn of tha

@ Ehe *Shalltims @ Time Carter,* o stesdapd Ulse charbor, and
pombaleed Bhe above subjecte. [[di] The Shell Ties o Charter

eonbalend a6 achitvablen elnute, provlding fer arbitratlen in

London, at tha alectlen of elthar porty. [(fod Pet'r Db 4,
Thipeaftar, the B8 WE wuw drp-decked In Horg Keng asd

Irwpescted by Desholy Ship Ravsgueant (Dvarsess) L2, [*feshale®).

fn Getaber 1Y, Titan recelved tebain's leitdal repect. [Warfiald

Then, on Gekabar 35, Titan Iatersed Suibrhars %

fha Pull Berheln papark and thak |t bad ¥ 1 Inapestlen
et
Teicjed] te |the) ownees to 110 withdrinal sehject .
o« o [and that] tha Thkaa maky Ity decinion within . .
+ thres worklsg d iftlng of this subject per [bhe]
/16 hgmanseet on Gotaber 16, 1%, Seadeelers [aforsed

Tltan ¢

[ret'r Emh, . It that Tlis "mev

BT bad bwen withdowem Crom Camien,  (fop Peb'r

Eherepen roplied that |t would respard with board

"ty clese of Bev Yook [business] Mesday Ot M. D

fctober 17, 1958, Titem noklfled Smabrebars that its Bourd had
approved the charber. (Pab'r Bd. 31,

Gasngehow presends o alighily differest veralon of wvents.
leeseding te Cusngthow, Tiksa refected the BN HE by [te Dotober 10
belex, whlch Leformed Seaqes Unak the vessels! machinery spaces
warn ®la torrible ocomdltion,® and that the wessel was ret fup bo

Qﬂq to Cunrgehse, an Ocbober PV, *titan caversed its ponitim

M. § 16 Onobeteber 1), Tltan Dnfacmed Seabeakers that it had
pacerrd sboul the sesvertbiness of the BN BE, bt that $ﬁ stterpted te omsect that the wvesael Red st fellel the

i
wadting Beshaln’s flnal Inspection coport. (M4, | 1@
ricalved

L Hoveekar 3 Saabrekers respended (Al the "Shell Tiee | Cansre

_proferan da very clesr oo the sieplified srbitration vhich s e

“Taere Iv ms mewd for o sopaate arblteatlon agreeesst st all,*

aceaptible tradleg standurd.® [Chen RED. 4 10 & Dxh. 5] Sesgem
Inturd - Suabrokary that L wiphy of Tikas's pejectlen of bhe
waisal, the M[th%;?j chartar had besn mebject had
fulled ta secur, b b,

L4k 'I.j.’ rathss Enimtaing Rt om Oeteber M,
LT

flrwed that Titan bad eofected the wamal, and that
Bad therefore falled, (B4, ] 00 6 b 7.] Moreover,

fnepecklen.® Conegrboe clile Bt §t thes erximafed all
pegotintions with Titan, (D4, 710 6 Exb. %)

an Mewember 1, On o fecalsile to Titen, Bespes waggested
atblbrakion to resalve the dispete, (Eeg 14, A7 66=17 & Tuhe 13.)
Later bhak duy, Titan prepoped that Rhe parkies wibait the matter
*ta thres arblirators §n e Teok who would bave 45 days . ., to
b o pullsy en the thresheld fedss of whither tha pirili
erfared Inte o bisdlsg sqreemsst oa Sepleabsr 36 sabject to

eendition thak vere subsequantly Palfllied.® [Pet'r Deh. 29.) on

sgreed by W.5. Titan axd Lo agreesble b Soothers Shipping as well.

[Pet*r Db, 40.)"  Titis them sest *formal written motice af

i

Tlten elulss that Eewgod dfd eot undarstisd the relorance ke
*Southars Shipping,” and to Rawe believed that the referesce b
"Ehal]l Tlow & Comare® vefesred e the charter bakunen Suirg q
condro, wvhich, [s part, wis e b sswesd by Titan. d States
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Astdtration® to Geagos, sdvislng 0t that arbltration vay to follew
"the Shall Tise 4 clewse d0(c) of Comapo(Titaa Charter Pacty.”
fhat's Bk, A1) on Rowesber 7, Tlban sent o (allew-ep fax Lo
Peages, regeesbleg conflrmatlen t3at arkltrotien weeld be bld
under clumse (1(c) of the charter party. [Pet'r Doh. 40.) Seages
replled, “toadon arbltcatlon ln accopdemce with Clames d1§c).*
[Pet'r Dwh, 43.] On Wovesber 0, Titen erce aqale (oned Suagen,
ankleg for coaflranklon that "iekliratlon proceedings |n London am
te [te) . o . in pceordance Witk Classe 010ch of the Shell Thee o
GaanqaheuTEban Profesns, vhich Bs Based on the 'Camsro’ Charter,®
[Fet'r Bxh, 80.] Eeages reglled that "bobh parties® had agreed te
Lenden arbikraklen ®bo sicerbaln wkatber Ehace 5 8 charkar betoman
Guangaed . . .
aont ancther fax b Saages, statlng bhak ®arbdtratfea in larden [n
acceptabls per tha pgrerment.” ([Pel's Exh, di.)

and . . THRan."  (Rei®r Edk, 15.) Titen ther

Followlsy these exchanges, the parties sttespiad to seieet 4

Leadea scbibrater, [n one sech comsumicatbon, week directly frem

Gowngihod to Seibrokers, Guasgrhou reltersted that It had agreed te
sebalt {ha matter to srbltratlen “persuset to the Evell Thee o
Cligse 40.° {Resp. Dwh. 10.) #o eqreesent wes resched s ko Ehe
iBerk ity of the arbitrators.

&n Fabranrp 1, 1599€, Titan sqeln veole Lo Seagas,
Ehinge, the fax stated that Tiise weuld "pab ageee

explalms  that Khe relerence ke Boutlers fhipplng s @
Uppqraphical ercer, dud to the (ecl thit Sesqes abim pepresmbn
! Shiipplrg in breksring charterers. [Zag Chen Beply AL |

eetelde of the kindlsg Titan/Coangibou charter.® (fet'r Exh. 47
(esphanin Un ocigbnal),) Sesgor 214 wot reply,  Imstesd; Titan
recalved o fox froe Cusrgehe, which atated that Tites wvas "met
allowed s be la bresch of the od Eoc arbdtretion clause which s
actilly ranakeg. " The fax alse ceferred bo an "silegsd CfR.°
fResp, Bxh. 1) Titen responded that since the parties could set

iree en whether & valld chicber paely eeloted, |t var “fien Lo

[njtfate thle Jwses bars [In Bev York].® [Plskora &R0 4 12.) s '

BreCnEATON A
Thtan sew patltioms thle Court pursuast t@l of the
Fil [1] te deteralne sussselly Ehat Uhare rdirg charter
babween the pirties and (3} to coogl arh fer Ereach of

that sgreemest. For the srd Below, the Court

decllses ts dlamlss tke 1? Lick of furlsdiction or [ox

higropes vesee, the partles bawe entered Inle o
binding cha tareary, the Court wli0 cospal arbitratlen Ia
Lemiem the dgrerumt.

* M Mkles to oiass Usder es DRBION, AIBICN)

Gn o meblon to dismdss for lack of wibject makier
juriedletlan, the Court sask accept 011 fectosl allegntions s the
carpladat ap trun and "refrals from dravieg [adurences in Lovsr of

the patty centesting furledleklan® fappasg v. 909 306 ey, Corps,
== P Suppedd ===, Ko, 97 Clv. SI19, 1904 WL MI6N), ek M

[B.0.0.Y, May b3, 190¢) [elting Ablagtic Wb, Ime. Co. v, Balfeut
180 (24 €lr. 199200, The Ceert

M, hawewar.

Tt may comtlher

et may cemnldar aff [dwwits §n declding & Pl 13[RI(1) motion

for Iapreper vemue. fos ESL Ind. v, Conshal Bover Prod, Co,, 498
F. Bupp. 419, (21 1!.If|.l.'!. L.

Thas, the standard fer decidirg & eatlen to dismlen fee Hack
of subjeck mikter fuclsdickion {5 akln to thit for suamiry jedqeent
urder Fule Sefe). Pule S6)e| provides:

>
g
Im
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g
E

fpporting aad appasing affidevits shall b pade E"

of perioail keovledge, chell sab focth such fecta

o would be wdsiesible I evidesca, end shall i

shen afflreatively that the afflask ln cempatont

e taatily to the maikers gated therain . . . .

The deuct eay  peralh  affldavits Re  be

sepplesented or cpposed by depomitions, atswers

to [atwreoquiories, or Ducthar offideuits, Whae —

A matlan |] 1o eede and supparied as poevied [a

this tole, &n adwerin party sy nok rest upon the

eere ablgations or cenlile of ko pleadleg, but 4

Ble respomsa, by afffdawits or &3 atheewise [ =]

provided {n this rale, mst oat forth specille -

Facke showling that there ls o qesalee lssoe far

telal. ., , . i

E:: Hll.tttzlmih.:t“ Lhe “'I:Thﬁ; mt[l.rml:l the psklen
ang evjlastlary materials jleted s Bu “ﬁlﬁitgh S s

RTett. 477 LE. 319, N |1AEE),
Page 54 of 95




BGECERCET ‘A Y EEsug o fary Tu) rmrmesiang fapmepy

L)

b Eotlos to Dlesies Usder Sule §2ib1{1)

In deternining w moblen bo disslss for Uik of perscnal
furlefiction, the Court alss lecks bepend the plasdiegs e
alftidivlin asbaltbed by the parties, consldors the wvideece In the
Uight ot faverable to the plaintiff, sad reselwms all doubts |n
Bba faver. EOE Laby, Inc. ¥, Frlediapder, S8 F.04 Q003, 1108 (14
Cle. 197); Baffrlte for Cyblecy. nc. 4. Repfaec. L84, 161 R0
55, 87 [M clr. 15). Prlor Lo dlscovery, "tke [plalatiff] resd
persnide the Ceurk cnly that Jus factus] ellegaklers constibute a
pring Facie shoulng of furfodiction.® Baoll v, ¥ebalburils Habsken-
Qeerpalt, 8.6, WOF P14 104, 197 M cde. 1994).

0. fcleileibe

Titke clalsa that thern exists sobject matber jurisdictiom
under § 9 of the PRA. Gamgabion, oo the oiher hard, arques that It
I bwsunt fres selt undes the Porelgn Sovereiqn Imssnibies Act
[*FEIA").  The Court concludes Khat 1T b subject matler
Sieksdletion ander 20 U.B.C, § LIB0[0), because Cuargebeu wilwd
Its Dssenity usder the FSIA.

The FEIA provides that "a forelgn stake shall be It
the jurisdickion of the courts of Uhe Mailed £l the
States wxcept ay provided in sectioms 160 16FT of this
chapher.” 18 0.5.C, § 168, | deleadark corparation that is owned

antirely b7 a facelqn stake bv ales bewome fros the Jeriediction of

tha Court, Seg Gl 5§ V6RDGR], DWR[RI[), NABN, DM the imscabty
provlalosn of the TEIN are applicsble, Lbe court [t divested of
bibject pitbar Jurledietion oinr aa acklen, PEER-ILN Peaglsn Trish
Rued v, Ghrods Indosesli, 7 1.3d 35, 3¢ (M clr. 193],

1t 15 undimpetod that Gefendant cusgrhed s vielly uned by
tha Pecplin's Fepubdle of Chlma, Therefare, In seder for Che Coart
ts wwe jurisdiction ower Tikea's sctlon, there susk e @

ipplEckble exception te forulgn sowwrelgn Insonity wnder tha FSIN,
JAbe dilstriet eosrt bo eospel wcblirabion endep the Earvention [a

Eea Yeellades BV, v, Conleal Rak of Mioels, 461 U5, 44,

(83}, The turdes L3 on Tihin “to g2 Perwerd with \evidefts
iheulng Ahat, under tha Enceptlocs to tha PSTA, %ﬂn]d pek
Be rambed, althoogh the ultisabe bueden of reanlss with
the alleged forelge sevecelgn.®
Dybssho, ¥%0 P34 2081, LELE |

ealtted), If an except]
furisdiction avr rr W 0.5.C. § 106,

1] (lsternal eitation
‘the Coort has sobject satber

Ehak Grangahen Bas valvel [bs dsauaitp under

§ :@m of the FSIL" Seckien 160500) (8] (8] provides m
é! e |mmmity [n coses where ¢ forelgs stele o sommelm

eftlty bis agrand o achltmate o dispute aed the arbitration

Although Titen s pob culesd § D038 [) (BYTDY o8 o basls [or

::}r:t saktir Jurlsdlctlon, the Count may conslder Lt wia spoate,

Ha,

W Clve D335, 1996 WL JGEEDE, Ak A5 B @) |00, 1. Jude &, I;II-”

Wﬂm 5 RER 189, A R

Y mg Yarilnden, 461 W.5. ot 403 A W) L
(M cly. 1eM).

1

sqrannnnt Lo oe By be govereed by o Ereaty slgned by the Ueiled
Batan eulllsg for the m@: snd gnforcezsat of arklteel
mwardy, sk 88 the ”Qﬂ the Besogultion and Enfegcenent
& Toralgn hrbl :

irlsl=g uhE- I190] rlationship, whether contractual ec nat,

wh idered 05 comsarcial, |scheding & transsctios,

fia arbltration apreseent . .

agrosment dencribed |n pection 3 of thly Rible, rally
r Whe Convestlen.® 9 0.5.C. § 1) Cosgriss his authorloed

sccardurce wibh the sgreesent, Iscledirg arbltrablen ot sites
outable the 0.5, J4, § 201,

Bere, Tltan alleges that Ot entered lato o charber party with
Purrqihen ks peevided for arbltratien in Lendon, whick s
enlforcesble urder the Comwaskien, Cuangihed contends that the
chieter party wes never [ermed, Bechrse Titan rewer complated the
patjects procedest to the agressest, The 0.5, aed Chine are bobh
parkles to the Corvention.

Sergill Dnbeenational S.A. v, HIT Pawnl Dvbenks Ls tn palnt.
In Carnfll, the Secard Cleenlt Court of Jpgeals consldered whathar
i dlabrict court bad sublect mibter Jurisdletlen to detesaim
Whither & charbac party, shich centulned s arbitration clmse,
wpplled In ¢ partlculer case batvesn & soverelgn-cured compamy amd
& pLedntiff that waw o thied patty ko Ehe charter, The Court held
tnt e dlatrict eourk  had

ferisdiction to deteraim

foclodlction,* and dlrected the court to cosslder “shitawer

fioday uonjeniqly [EUOHBUIBIUL S AT 3N

trldence han been submltted® &y the pertles. #0000 lTnli’t]é d St&es
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[eitations ealtted). The Court reassned that regirdless af vhether
khare wnlated wn agreveest Lo wrblirabe thad could be enloced by
the plalntdfr == the alleged beraflclary of the sqresssat -~ the
Court had ferlsdiction %o duternine sdather *the wbitratien
agrossent dn the Charker Pacty wes (ntanded to berefit [the
plalnklfe).® D4y of partlcular |=pictance b2 the Coart wen Lhat
"the Comeantlon shegld be broadly Letergreted,® "sban , . . oond
together with the FSIA|L.* 4. ot aoib Ot Is slgnificant that
Carglli] wis mab sesting to esfocce an arbltral mvacd, bot ko
dytoralae whether it vas & beaeflciory of Ehe contract isd En
Compary 1d. ot d0t-40 with
Eeeiranaport Wikies Trader Schiffarbisgess]lschyll =0 & Oy, v,
Mavlaper Contrala Wavala, 905 F.M4 870, S90-00 M cir. 1893
[enfecelng acbiteation sunrd while distingulehleg cages whees

esfarce Uhe arbitration agresment.

plaletlil cought to hove wvard gnforced [rom ceses ln vhilch there
had been na avaed].

Copall] |4 applleable here, whers Ahe parties have allegedly
entered Inko an agreesaet to arkitrate vAlch Is governed by the
cerent lon and shich s enforcesble by the Cosct. Sex 831 F3d
Lekd (*8f [the plantiff] bs Pousd Lo be i bhled party becatfclary

o the Charter Barky, 10 may be poeper for Ghe dlstzled $
enfeece (he apblbratlon sgrissest sguirt [the del \H

plig ¥ V5.2, § 308 [albelng coerk B9 arder arkl
P, eeordleg to Cargll], the TSI mest
give the Cosvpation o beoad Inberprelatien, Necerdimgly, tha Courk
concludes that It e sshiech matter jurledictlon to deteriine

“comed & lreck aflect® In the .8

whither the parkies enbered lakn & bintlag charter party agroesent
that reguleed arbitration 1n Londoa.
b Gammerciel Bablvities frowsdlen
Albersativaly, the Court bas subfect matber furisdiction evr
thi actbon purisant to § 1695 |a) (2) =¢ the PEIA, which peavldes, in

ralivank part:

b Toralgn ababe skall meb b [omime frow the
furledletion of courts of the Ualteg states in 4y
chiw -
18 act porforned [a the Gnited States [n carnpcti
uith o cemmarcial seklvlty of the fexalgn
alimdare; oo upod 14 wet outsbde the Lerri
e Unlbed Stiled la commection with &
wchlvlhy el the forelgn stete e
BEE cauned 0 diceck aflect Bn Che Uald

i Coiel condlodes thatl Gusgihin's n §n Chima,
oo ol 1a breber,
Soagas, ware Rakea ®in nw'@ comsarelal activiky® of
Guangihen ln Chlma, %

In seder for '1; conmaction with o comserela]
an sxcaption te feoelg sovareisn lemuidly, It
1y abynifleant act.” Jee Barll Bank v, FT. Back
y === 100 ==, B2, 97 Clv. THEL, 109 WL DDiBED,

2 cle. duse 24, 1990]; dskarss Alrsrafh, L. v, Federa]

oRtpoklic of Wlosrly, 9% T34 20, 3 (20 CHr, 1990} (o0 Mechipery.

Rog, ¥, Werkoonguaschingohards] Gabil 1N Ruflad, %60 F. Supp. TN,
L [S0Y, 1997), *[A]n etdect Is "divect’ £ It Pollows as an

Lmedlake comppguerce of the delondink's . .
agiblic of heesablan v, Meltarsr, Jsc., S04 U-6. 490, 610 [1392)

¢ aebelty. "

4]

o o Im wkleh the dction Is based . . . wpen &Ilunm b saffer o "direct elfect® == 51 nillica [» dumages +=
‘%1 . .

« ML F20 108, 19

@I coakract with Titem, a U.E.

Hame,
parpetaklen, @ e Tlian ard bolh parties' brehers in
h ¥.8, I.lﬂ;. of making ard dleecting thls correspondence vz

[qeatlzq
[ elr. 19911},

ien| satmide the . . . wnlted Bates,® “ln ceanscilon
eednl meklwlty . . . elsewhiere,” that camsed Titin
I8 bhe U5, Eig
Mab'] Pabroleem o, Mo 83 Clv. 4069, 199) BL S40004, ot W
[8.0-B. 7, 1381).

That Guiagthou was *trinsacklng buslesss® with Tite In ke

U8, ord dirzcting regetlations In this combry Is enoegh for It to
have walved Desunity undar § 160%(n]|2) with respect ko Rhe
fermtlen of the charbur parly ot lowem hoee. e Glbbons 3.
Bdizas i Gasitachts, 49 7. Supp. 1084, 1013 (5001, 19107 g
al32 Supon Med. Corp. v, Hetenlgle. %55 7. Bapp. 174, 32 [L.3. Pu.
1957)  [Elading
[Plaintirt] glvjirg] riss to tha underlying suit®).

eufflclent “istestiona] comminicitions with
Tilan's
Ient ity a5 & .5, cecperaklon further strengthens thls conclenion.
£y [riemsaticeal Heeging 144, v. Baffcsin Bank [raq. 850 W 8,
10 {1d cle, 190%) (Fact Ehak pladsbild Qs ®s U.5. eeepéaatlon . .

o o Do pelovish te vhilhar [108] firapcial Besses , . . tosstitubed

gioday uoneniguy jeuonEWIBU] S A S Tl
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i Page 56 of 95



RO CRE D] DA O TSR po Sy T NSSREsIGe Aoy

-0

i 'dimect elfwck'®); Wote, Effects Merlodictios Uader the TETA and
Eha D Freckin Cliune, 45 W.P.0. L Rw, 470, 313 [1e0d."
Bezause W [lnd o "slgnlflednt, legal commection® wlth the
B8 glvleg rise b THtan's claln, which coesed @ direct effect In
the B.5., we hame gebject matter urder the FEIN With respeck be tha

formation of the charter party.”

B Permseal Jurlsdictios
Ter the sisa redsoas, v cosclode that the Court Bas perivnal

pirledletion sver Guatqrbow. Jne Baples v Besvblic ol Jelivla,
990 1.3 1003, 1630 (24 Clr. 1090 [eltakbons salthed); By Tork

Big S e Shakn Fank of Fablale, Wo. §3 Clv. 6075, 1AM T J6M0E,
sk #1 S.0.0.Y. Joly 13, 19W); sey alss ppswstiny Sepgblic w,
dpmrads less fhiesing Corp,, o0 ULE. d36, 000 m3 O [R5EE)
[*parsesn] furisdiction, Like sebject satter Jerisdletlon, exlsts

The cases palled on by defendant do mek dletats o difTeert
mewalt.  In Dagt, Im tws of these cases, Uhe Court of dppeala
poggeated that the mckleas of 8 besker ewild ba aulfleleat bn
confer jurisdicklon over & forelm sowerelgs defendant. pw Herg
Rederl AB v, Copfslen dp Comlpaclos, 911 P24 303, 308 [ith Clr,
1) | W1 Fodd 1505, 153T-18 [9Eh Clr,
108, The Comrt declleed o [ind sebiect matber juplsdletlen §n
these coses, howwver, Becauss the relevaet facts slthar had nedl
Bews Elnaly presssiad, psp B1L P et s, or bed
m pl'uumd ak a1 bo the distrlct court, poe

sid Ak 109,

It Iz st esticaly relevant thak Cuingubes inltiate
magek iatlons with Thian ar sellelt Its beilne B Wkle
i deferdent that requlaply doss buslness |n the W5, will mpe
eaally be amensble b9 the qeneral jersdiction of this Cost, vith
tepeh ko the Legal sbilgatioms srising out af Ehe megotiation of

thy charter party, Cuanqehon’s commmicetiens, aed these of [t
brakar, are auff. to esiablish wnbject matter jurisdictio.

oenly when one of the enceptices be ferelqn soveselgn lemmlty . .
o BPPLIM"). Thin [n Becwsse ander the PETA, “scbiect mabter

furidiction ples servlce of process eguels peeacral forlndictlien.”

v &0
Fobd 300, MI [ Clr. 1881). §lmce thw Cooet ke sbject mstier
for [sdictleom aver the actios and thire |5 ns dlipate ERat defweadant
Smiigrhou vl prapirly mrved porroest 13 M U5.E. § LEGE, e
skatotery regulrmments for porseral juriziicklen arw met.
Tha PSIN, howavar, "carnat craate persenal furledict
tha Cosstltutles fahlds 0% Teesy Trading, m%
Comsequently, "[ejich Pledlng of persosal II'@ r e
FELN regules, Un addltien, o due process the court's
pewar Lo mmerclee (ke qubhardty over s flarkl defendnnt.” [4,;
fceard BRstrangpert, W b .\F Frecess cequires bhak
tha ferelgs soveraipe e pinimse contacts® with the
Ualted Stakas "such |
"tradltional

u@t b Tn b cam bemight ander the FSIN, 2 court may

cortacts beyord the forun state, Ses Hax Destvyler Corp.
te k. Mepse, T80 . 190, 399 (0 cle, t99d) ["the preper [apuiry

la detarninleg porooasl furledictios [b & coge Iwvslvieg Fedaral

ool the gulk dous ret offend

ol falr play asd substantlel fustles.'®

o EE WS 300, NEE (LSS

rlghts 1o ae dleected bo the botallty of u defandsnt's cosbacts

heoaghsot the Unibed Stetes®); geg aleg Orsban ©. Lilly,
Jurlvdlction dver Bomastlc and Aliwm Befecdints, &9 Vi L BV, B9,
138 (1380} [*ik [la] ewunsankly elear that taklona] -- not stat --

1]

contects ere declslwe®|. Fooaower, ®sctiors relevant to the jcuse)

by 1n ageet ca (o] defendsfit]ije Behall® can weppert pareznal

Jerlndiction ever o % , 67 LM
The Court r@ b Lt his persanal furlediction aver
e Siling

than hieed Seagsa, which Lo lecated (o

bar puety. a4 1 . 1
- Sepp. THE, PSS {3-0.RE, 19N (eeerzining personal furksdlictios
aver Poeelgn sverelon defendint share defendart had appainted 0.5
bank an "sdvinieg bank® fer letters of credlt ot lesee); Cripses
fnnlconduchor, Qoo ., Elgchresmm, E¥F P, Sapp. MO0, B85, 004
[8.0.H.¥, 1884) [ause, vhere defendant's sepresentatives reqetisted
wgreamant in the 05.]. Herecver, thera B aviderce n the recesd
be sugpest that Guangihsn may have  gent aome of  these
cammanicat lons dlceckly to Seagos by fax fres Chine. Seg Eeslfdf
Rulkers, Ine. v, Bugehdls of Armenls, 945 F. Supp. W1, 15 (D.D.C.
i857)  (perwenal  Jurledlsklen  where  defendssk  gsed 005,

telecansunicatioes Systees to correspond vithk plalntire); Habelichy

fnngly_Ing. v, Swnaneeh Bark ol Blaerls, 0% F. Sepp. €00, 90
[8.0.0. ¥, 1906} {vea), lccordingly, Susrgeben®s cosbacts with the

Bille pladntifr bears the bueden of esteblbahing the Coirt's
persshnl jurledletlen over the defendanl, CubCe Indes.. Les. ¥,
Buighan, §O% Foid D61, 365 (34 Cir. 1408}, plaintlff meed caly
sake & prios Pacie sheuleg that jorisdiction exists vhere, us Rere,

fiodoy uonenigqry jeuoneusdul S A JT SN

thars has besn b ovidantiary hearing. Mabreos]ibap Clfe Ins. o,

1. Balsrhaen-Ceco fogp,, W F.34 560, 80 EiE. ), "

117 . Ct. S04 (1994), e dmfed Stades
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_lﬂ-llmll and [Titan],* Lstarnktlens

Ualted States are sulllelent v establloh porsonal furisdictlss |n
thln petlan. By sppodntley & repeasaptatlve In Commacticet ta
nepetiate b charter party ot [osue o this gase, Geamghod

“tsurpenlilly avall[ed] Qteelf &f the privilege af eerdseting

wchlvlties with the (Unibed Stabec).® Peliowes, SO0 U5, &k 61
[k ey HanEen ¥, DESCKIY, 157 0.5, 215, 250 [155K)) (ulberstlons
In selglnal). Ciangihes may nob avadl iteelf of 0.5, clients, by
directing comsenicaklons ko Bk 0.5, wilhewk baing held
reapeanlile for Ehe conteal of thess coesunications [n bhe 0.3.

bossed Suallfb, %68 F. Sepp. at W,
Susrgrhos shesld ressonably huve expected Ehat It could bo haled

Glven iz eonduct,

Inte court barw, weme L to break off megetlstlesn, becarse [4
directed tha megetistions here, threugh Sedges, and becaws Titan,
the terget of Its negatletbons; Os Nocabed here. Bog Worldwls

Tolbowesen Coew. v, Moeddsan, 044 U5, 206, 197 [1900); Hanll Sask,
190 WL YMN, ot o pes ale Bupes Medical, 955 7. Sepp. ot M2-

11 ["[deferdant] camrat nov . . . cssplale abeot n mult cerceenim

Uha effect of reqotistions In the fueledictien ls vhbch some of
thaen megotiatiors ocourred®),"

U]

¥g [ind wsavalilng respasdent’s argoaent thel its cos
ewnect be Aoasined by tha activlibles of Qte brober. |
Maply Wew, ok =0} Gusnguhey maleRaieed o pelutd
Sedged vhereby Beages woeld “parfore]| the umal br
ol lecking hire on o charter & . . o [by)
Porkh etween Uhe parkfes 0o & Transack P
amaeth st treuble spots,®  (Cham Reply ARE.
Fengon played an “scklve rels s o fetecwediary
I Bgusing, 191 F.1 at 13,

be taken into accousk whes deteraining jerisdicilon,

sf of vietber Sesges [z deemed Coangthou's Fhroker,*
ar "ripressabaiive.”  fag

rtrﬂ
"agenk !

1

T
We wlio Bald What veese la preper In Ghis Cooct ander M

08.C. § 1(H,
Jurisdietlon s aot Fousded solely on the diversity of zitizership

a oo BNy, eneept in elheruiee provided by Low, be beosght only In
oo b fudichel district in vhich @ sebeSantinl part of the averks

Grder this mectlen, " clvll] actiom waeriln

or anlssions glvlsg rlee to the claim occupred. Despite iu&
Linlting Larguage, courts have revtinely bald that § 390(0) ﬂ%

veroe in pecw thia eng district, Seg fate

P 0ES, 060 [ Cr. 1993] ("the edeonltlon aq

riltiple verues bas been disapproved®}) LLJE%ILLEEL.

Lic., Y67 P, Sapp. 733, 781 (DY, I: pae |5 proges s

each digtriet that lo the situs of {6l park of bhe averts
et cmissions qiving rise %’]

tnee an ih‘_llﬂlQ has been rileed, the plalntint
bears Lhe bur Lshirg that veece i@ peoper. ['Raten

52, 17 F. Svpy. IM, JH [ERA.Y.

@

kel TTan: i Hedum Coupan Srgt L

(4]t s Isnaterial that [the Intersediary] Mheught of hinsell a8
& "beckmr! amd mot an "agent® . . . oor thab [defendart] 44 et
Ilutd te make [hla] an lli-ll'ﬂ.'l. Ruirgibs daes nab ampiene
quistlon feagoc's authority to broker the arrangesent at lssme

hart. Gfo
o B 95 tlv, 963, 1997 WL 621048, at 41D
(5.0, Ocko M, 197) (comidering vhether sigmateries to

pronluscty nabed had wctual or appicest sothorlly [rom defeadant];
u.n‘:luu.ln.m. T65 F, Bupp. 10, B3k (5.D.H.V. 1991}
(i krdling t8ax beroker d1d not b aulbarity to *[ix vessely withogt
fdatundusk's] appreval®).

1%

Bupp. 13, M0 {E.DET ES9N]. TiEEn therefore beary the basdea of

wikad] lohleg thak WI@IL ol the svents givisg rlse to
khe Lavwult secunred wrn Dlatrlect of Wav Yotk

Tlten o [& proper hare beciuse the wrftings at
lawoa vera Begotlabed by seans of facslnlles and telephsne calls
18

N, Mo vock aed Blasford, Cemaechloub. We iqred.

peflect s ssbelantlal park of the events® glving rlse
Ehg présest eliln biciess the ictlen illeges the creation of 4
birding charter party through these writings. Gen Sagody Tech,,
Iag, . Myaph, Qne,, 061 F. Sepp. [0S2, D097 (5.0.0.N, §90d] (e
riguirenents "pay be siblifled by 4 coasunleatlon transaftbed to oc
frem tha distrlct |n whdch the cause of actlen van flled;, glwem 2
wifliclent celationship between the cosaunlcation end the caasse of
bcblen®)) woe wlsg Constibutlos Feits. Corp, v, flopewall {ps. 0o,
W1 T Sepp. 1Y, 12%0 (5.0.K 7. U] (vemie proper 1s biesch of
casttact Action wvhere coatracts were regotiabed through telephons

eills and fames beRveen New Vark and Tempd),

V. fumsary Dutwrelration of the Makips of o Charter Pacty

How Rhat the Court his debarnbned that jur {sdiction usd wemin
ere peoper, we fusk detwrnles whather the parties kv agresd to
arkiteate i formaklen of the charter pathy. W hald Uhat they

dld mot. Heowner, ke pecties did entar inls & bleding charter

uoneEniqyy Jevonewsalul < Ao v H 0

paety; by vhick they sqrend to arhlbrate dispotes In Loadas, vpon
the electlon of alther party, Becouss Thians hin pabitiensd this
Court be ovder arbltration, we soder such arbitration “l’hﬂéﬁ St

poday

ALeS
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the pirtles® clghts wnder the charber parly, parsussd e Shal] Tiae

&l Bec dpconmant 03 Aeblrats Exfatsncs of Chaxter Pitly

Connqthod arques Ehat the parties agresd te ackibrate the viry
exhiberce of bhe charber party and, stcecdingly, that Tika's
aotiem mush be dbmissed. e dlssgree. Gives the evidmee, w
cotclude Lhak the parkles dld mek enter Onbe e il boc®
arbltration sgrersent sdvecsbed by Curngibes,”

Becimie "erhbteal furladiction §s rected in the consent of tha
porties,” Thews Vo) leve Bun. Water Dlst. v, E.F. Betbos § 05, 434
P04 1000, D040-41 [Beh Clr. J090), Bhe eelsterce af i sjdeement
o arbltewts [e o Rhreshald questlon for @ court te resolwe, absent
0 clear aed psnletakable delegation ef that autherity te an
arhtrater.  Ligst Ogkions of Chicsss, Inc. v, Eaplas, 50 1.E,
¥, M40 (1995) 1 DAY Tech., Inc. 9. Communicetions Worbers of fa.,
W15 W 603, @ (YW Eablees] Wniod Fipd Isg. €3, % Jelcy
Pebpaleus Corg,, 086 P34 109, 139 (M cle. 1996); pee aleg Maye v,
fnlth Bapaey Rng., W97 . Bapp. 180, 00 m, 1 [5.0.0.1. 193] ["the
quettlon af vielher the parties ever made an sqresesst to arbltrats

i . o . o beodechded by the coere®). Wl dee regand musk

Whlle Sectlon & of the PRk directs the cou
wildmkliry hsaring vhare the exleberce of an

s |edlapute, pit
F.id 519, 422 (3d clr. 1996, oo such hearing L3 requieed bere
becwns the partlen agree te the maberial fasts ot fwee. Qg O3

o Wo. BF Elw, 139, D803 WL QIR oL 8

(5.0.0,0, Feb. 0, 1909,
il

glwan bn Pederal pellcy fiverleg arbitraties, Eesipsboses v,
Emceon Labedn Wetten, [eg,, %34 0.5 %2, 63 (109} Balk Isfa,

¥

4% T8 a8, 475 [199)) Hpaes Ho Coce Een'l Rowp. v, Mercery
Sanmbr. Corm,, 400 W5, 1, $4=13 (1963}, vhare the prkies contest

the formatlon of s bgremsest, ®any silerce or asblquity sbest
wiether wich & metim b wbitnble vevwroe the wal

Sangea, o beba Ll of Codsprtion, delladtivaly ended negotistloss ea
thy "0d hoe pgresuent " ¢
ihiese negak ik lans Ly

wii Gunngihoo®s [ntent to erd
peak|nleg corpespardenee, which
Mptben “purssant te the Small Tiee i clam;
Cogm., 100 . Bupp.

HE.Q LOHE 190 ("agresmint Yo acbbEsike, saparate and
K thak coskained in the chacter party,® vas foreed viere

3
LYELHE LA

prensmpilen kit loses shoeuld be resslved In [uHﬁﬂlu'-E&mﬂ deastded erbltestlon "ler dassges cauied by jdedendint's)

Fovar.® Bhras Laedan Bead Cxtabe v, Besgen, 133 P08 @

Cir, 197 [eltiog Eirst Optises, SH W.5. ot $03). The

ol the formstlos of the charter party, Like %jim gkher

cantract, [ o quaation ol Dederal commen )

S 0.8, ot WYy ¢ 115 1 R,

M5 (10 clr. 180,
Fean Lhe evldeses;, | "

mgatiating 1 ' by @

Eifferant kb priglaa] charkir party.

Pt Les,

that the parties did begin
fon agremeant thal eoetaleed terss
hecosding e Lhe
I Seagon prepased schitratlen to “resalve e

whikbar the parties had made @ binding charber; That

s Tltan proposed arblirstion befors o pasel of three
ickiratars in Bov York, Sewwwer, 18e evidence alsa ruspests that
i Fovesbar 1, Gosegehed cub off eegetinbbems mn the @ bes
spreement Rhroogh Sedges, which, §n resperee 09 Tibes, skated that
Eba "ghall Thes 4" 18 vary clair oo the [ferm of arbitraklen] shich
b besh igreed by 0.5, Titan. There b5 po peed for & separite
arkitratlen sgreesent.” bn find this lasquege contrelling: vith I8,

n

pemperfermares of the chirter,® ned defendint sccepted 1hat
dimitd|. Becwise bhe partles’ megobiaklons with respect fo the “id
Boc® sgrerment A0d ot comp to fruition, v comneh opder arkitriticn

& the [soe of uhelber Whe charlar party was [8 fact Pegaed.

B Thi Charter Pacty
Wp 3, Bovever, scder arbibrabion with respect to Guargrho's
i leped bresth of the charter pacty, because v concluds that a

Wi ure wparsinded by Conrgebed's wugpent lon thet |t relereed
to ke "Bhell Time 4" and “Coasee pro focme™ becwwse the partles
werd fenilior vith the terme of wich sgressents, and set beckind
the parkies vere [n [ect bound by those agreesmsks, (See Chen A1,

My bexp. Beply Mew, b 15-04.) ks delendant cencedes, o parky
B beoad by te siters] emaing of Its wseds.  Teea tA0s
coqren o Titan coold ealy concledy ‘thab Cutagibes g
refoering be the arbitrotion clewine |n the charter pacty, whilch had
been Suly egabioted by Sesges and Seabrokers. Thus, vr do mct
apren R0t by referring ta th “ugeerssst,* Titan feiat the "ad
Bos® agreisand At Dwwes e, (Bia RBesp. Mem. af DL M
anythlrg, cenfunien an to vuleh agressent won Beley celerenced
during eageklations cuts In Thtua's laver, that sa ad Bec agreshent
ta rbltrate vap formsd. Where pictles sladd ds sol mest o Lhe
wiiklng of an esaeatlal term;, o esforcesble cosbract i farced,

Bt tf,, Bafflea ¥, Richalhins, 1 H. § €. 93&, 140 Dag, U’"{“
fEx. Legh) (the Famsus “Peerless® cuse]. nited St
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chartar party previdieg for arbitratiss was loroed.  Fhether o
gharter purty bas bean formed Is o questlon of foct. fun [nb'] Bds

- Pl (- - T L
ourt, kv, mip feteraice viethes B harer puoty anied 1 e
wrderlydng saterial Facts are sel in diggets. Zoy Grmik Gircls
Llzes. Ltd, v, Hitheson k Ca., €00 £.34 031, 020 (M clr. 19430,
ba with amy cther conbract, o chacker parky Ls forsed vies there is
Lrgregean
flpning Co. v, Hakloes) Shippirs & Tradieg Cocp.. 162 128 670, €%
[ clee 0N} RLE Costosfia w. [eanle [es"], Ome., 563 F.34 3N,
N0 [ Cdr. 19040, I dn rot mecessary Uhal the preposed charter
be algned by elther party, |4, sl eves i oral charter party |6
erfarceable by o eouet of low, Gread Cleels Lisss, G0 F M ot 100

i "meeting of Ghe slnds® on Dka essential tens,

["bledley charter emgagueents have hlstoriesily Been asdssd o
rothleg waee forml (ks o pod of o head'),

e way case, [t Lo undenlable that chirter pirtles cin be aad
mere ofken than ot are Deemed by way of oceimlle oo telew, gop
18 Inte d. famglbaen Als, Po. B4 Clv. D78, 1986 WL L0041, ot 2
(85N, Juse 5, 1806}, Tals ln becouse *[t|he saipping Lndustry
Bnoi Past woedrg . o o busleess, sbece duillege bakueen the parkles
o oo bre usselly cendectid o o . onder severe Elee restraleba.®

sonak Cirele Rings. 601 F-3d o% 3% To arreage expedit|oesly
weald othemiles be compllested sl blse copsual

[custoairk]y] secwive ind cond Uelen |or Dix) Leal
vorld," 14, on the facts before us, Qe
chirter party is clear. The pirties iqﬂ‘_hl:l! i charter threogh

i

thelr respectlie brohers, which vas coallmaed by [acalsils en
Sephmaber 36, 0% by Geages, vhich “recap|ped) Oerars ard
Dirtarers' agroamest,® A "recip® conmmication, er *fleture,” s
pecoqeived throughout the shipping [eduskry aw an aqgreessnt in a
curtar prty's essantial teren, oy Ersad Circle Efess, 601 F.d
at 124 § n.3; Macithee Yantsres fat'l, fsc. x. Ciribbess Tradie §

[hfelity. LEd.. §0% P. Swpp. D000, NMS [S.DOLE. 19RN); gan klsp
Ha.

36 Clv. 2006, 1390 WL OJSAION, Ak 02 (0 La. dum 34,
(] Cixture pressppases w final caniract with nals ter
Elnal debalin Ra be resolued®| (ciling
it 12% n.2]j Inre terlofson Mest. KOS, TEY F.
{80,085, 1O8L)|®* 0] "recap belex" pe e berrn of (4]

Elstord Ehab Dive besa agresd i ¢ he "recig® fix

represented an sgressent lu% peety's maln terer, which

Be noe aqual]y o by respondest's anqumend that Joke
Raby's aff davit Refading industry custon abould be [gnared. *Ib
Is wall wat 2 that teekimeny copcaralag trade practlces asd
cubens | 5109 e amakle the Comrt "Eo evaluils the coaduct

¥ L
[ Fogp. 1005, NBOS (E.B.KT. 100B) (qeeting Pagrd go.,
ﬂr:-rln A r:;;ulﬂ!. 509 (1 elr. LIT7)), W,
L P £ and oo ol § s principals.
pereanal keewledqe mab only of ke -T.:m{n n!Hl.h
ber party ab lesie, byt the shippieg [adustry aw & vhele.
¢ "[efartain long-standimg custons of the shipplng Iadustry
l:-:h &8 the precedsra for brekeciey charter partles| are oreaial
tors b by convblered when deelding vhethir thire bis baen @
weebing of the ainds o2 2 mirities centract.”
AL P08 ok 134, Thes, hod Titen sst jebuiiled b ctatomest an to

Industry practlee In Whis casn, we would neverthuless conslder it

hare, fag 0. peealeg mwu%m
W6 P Bupp, A0, 638 (B0LNT. D9SE) [Pestablisked practices msd
o

custens af the ehipplng Industry lafers the cosrt™s asalyais®
Uhe making of o eharter party).

vars i accerdance vith the Snell Thae 0, 2 stisdard forn chirtar.

Accardingly, the partles bad entered [akg & bleding agreesent as af

fagtamber 20, 195, valch gtod anch of the Saell Time 1%
bares.  EL. ERENID F, b AL (oreghe Degal effect ol

n Ineweapaile®]; Fegetase Shipphi ™ 9

, Ba, BN Clw, 1620, 996 WL J00BEN,
Yo July LY, 1998 (flvuee nzerparating faem charter
where 1t "esbodl|ed)* foma),

X

mat comw Leka wflect becausa of the alleqed Pallure of cae af (LT

oretvar, ve 82 rot aqees vith defusdial that the charter did

Spbijscts,¥ the apgrowal of Ehe charber by Tilsa's beard af
direcbary upon recelving the final laspectics report of the EIN B
Pirat, ele arqeened directly contrudicts the walghh of the
evldesce, which sugpests bhal kha Bzaxd 414 approve the BIN HE
within the sgrewd tlee peelod,  Secosd, even Bad this “subject®
falled, [k dld mot vitlabe the charber Bhat hod already Besm formed,

it ls well established that a "subjeck detall® dees eot creste 2

cendition subsequart to @ charter party. Set greal Clrcle Lings.
00 P2 a% 136D Dnope Pollux Marine dgercles. ez, 055 F. Supp.
0L, R (58T 0], Ieose eplelen, there exinbed o Blading
chicter party between Titas ind Cobcgtbou, & the forn of "Shall
Tien 1" beglmadng September 24, 1995, 0. LA5.T.. [pe. &f

baplapd v, WY Alpks, €7% P Sepp. TR, B0B (L0, La. LOND
|exartor nak cond{tioned an plaintilf's socegtance af wensel becante

H uonenqiy [Beuclewiagu] < ) S0
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!

chagter foreed wpan aqresseat of miln Germa], gL, V76 134 1160
(5th €lr. 193],

Bezquie thars enlste o charber batnes tha partles, Titan rswl
arbdteate 1te dloputn |n Lendan, nocendieg o the Shall Ties 4, £,
lobereceags 323 B3 ok 511 (forn charter's arbitration clicss bowd
parting vhers fintwra telex sdopted *Mabiltiss foem charbec"];
Eevaloge, 1949 WL 184ErN, st 0 frospelling sebltration shere
fhitaen provided that vapage be qovareed ®per fares and coaditicnn
af the Worth heesican Gridn charter parly (pro forms 1883)." whick
eontalsed ari{tration clemse]; In og Pellus, 454 1. Sapp. ot 2RI
feame, wherw defendant conllreed “hivlng fled the fell . . .
achiect detalls of Dldece Tiea.® and aforesaid fore chirber hsd
arddtratlen cloms]. The parties égreed to thls forn charker; a O
well ae ko the |sclusies ef an arbitration clesse, uabil well after %
thin disputn arcan, B4 boAB parties vare fasiliar ve Gts form, it Q~
estrole. Ses LD Bilsming, 1907 6L 330000, at 41,

Horeaver, v [ the absente of o hlsdis charter

would coder arbifrablen bn londan under % Ebell Tlae a4,

tha partles sgrend to srddtmation In that lare by
fers charber shile ragetlatisg thelr ewn % - B
bpagm, 916 P, Bupp. ak LEE 'L cele o Fhmilinr chapber

ik

Far do we agewe B wcted the EIF HE by jbs fox of
Dekuber 19, 1M, aten ondy Rhat It had “concerm®
regardleg the conditlen Bk 1IN W that Caamgeben bad almesly
bess worklng oa, In any evend, beciuse ve havi debernined thal Lhe
pirties antered [sbo o binding charber party on Sepbeaber 2, 1933,
m-mlnthhﬁhhm-llhnnﬂhﬂnlh

n

pucty farm vhilch previded Cor arkitratles . . . hlsdi (8 piclie
te arbitrate any dispates (Ia the fore provided) . Qu—m
L I et o

fl1)%). Mespoadest *was pliced e rot
that dispetes a8 to the charter po
ool b arhitraked iz oo, by erdiring acbltoatlen

ilmthfle\ the bermfit of [ts bargaln,

K\

Far [og reasera, wo grant petikioner's metion for a

rt o8 &6 ta the foreation of & chirber party; desy

*s cross motion te dismies for lick of farisdiction wad

ey diny pedpardart’s applicilion Der atemney’s Feed|

i grank pespesdet'n petles Mo atey lhide proceedlogn to the

exterd cossisbest with thiz Oginion and Order. The porties are

dbewchad be wchibrate dn Londsn any oldar dlaputen aclolng ender the
tlae charter pursuinl 19 She provisiess of the Shall Tles 4.

Bated:  Wlte Pliles, Bew Tark
gt 5, 1900

h{Eﬁh £, Lowcss

Senfer nited States DIRTrict Jedge
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a
. g
g
:
:
|

United States
i Page 61 of 95



BAOE "OLE L] oA "vd wrenig po Jury ) SONEN|Gh Lamagy

TITAN
Cemmns, Boblse 0.0,5

WEITE: STATES BISTRACT (OAWT E@P?
,,,,, ulmlr_rqrml'm:_t fhis sase was pecestly before the Goert on Ehe sethen of
5. TITNY, TS, | petltiosar 0.8, Thiam, nc. ("Titan®) for o summary datersinitio
B Civ. Q04 [NIC) af the makisg of & bindlrg charter party syt batvess Titas

MeLLEbnnaE,
) and respandert Ceangrhou [hen Bus Skipping 0o, Lbd, |"Susngrhoe®),
= WghLnag - 1 CHIFIM

T s ol o cougl. wrkitakion m Piben's wlals Sor bosech of costniet,

(RNWGLECE LM HUM BHLPPING 0O, LTD., - purwmast b the Pedersl hrsikeaklen het [t *TAAY), § 0.5

Reapondest. 1 Geangihen cooni-moved o dimbie kb sitlos for

BE ed 0RgEIEN, er. In the wit stey the
APFORRANCEN preceadlegy porosast to 0 0.5 § 1 Carvantioa &0 ilka
PIFE & WGGERT L.L. P, -I'Fﬂl“m il Wafarcennt of 'm andn; 7 AL §
hreeeneys fop Fetiticonr o )
1350 Avwmas of ke Aesricw M it WY
Kew York, Bew Tork DIG-1H0  of the Pedend fnlm eeedure and Local Civl] fale &9

&'I Opinien wed drder daked dopaik §,

===, IFW WL WSEUTR [the “dplnieat),’
fch ju anmueed.

U0 0. NATIAS, ESG. ¥ig alter and
EARCL M. FISOEL, £5).

i, == F

0f Comnel Fanld m
FUFLENGEMN (STERNCOD LLP @

Mtaornapu for Reagondeat
Dee Battery Fark Flam

Bew Toek, Bew Yerk Q0004-JLB4

WICHAIL MALXS COWDN, £30. °
WITAEETH L. MRPELL, Ef.

BAZRINCOSD

In kbe Gplades, thi Coust Bald that Uhe parties had antered
late & Binding charter garty sqremssst, by which petitiooer the-
@ cxariared the K1Y HE, ceapendents scanregaleg Chinese-Llag bashir,
WOl $ b whlch rugulind arbliration of thalr dlugstas in Lerdin; grastad
patitionar's woten to cospel arbitratiss |n Loafon; ard demisd
' Tan dplnien ver entered on heguat 7, 1950

1

<

TeNpEadiEt'y CroEEeas {smiss o stay the attlen.' dar
Dpinken waa Bazed ey e Comct's conclpmios LWt B

binding bean fermid on Septeabap 16, 9% shan

; to Instructioas fres Seages and)ar Gusngiten, '
:;tlu recapping® the parties” agresssnt, Swplts

s alleged falles te miisly oon of thi Ehres

jacti," or condltions® to tha chirter, mamily that Ttus's
beard of directogs approve the charter withis thres (3) dapy of
retalving in Lespectios repart on iha HEN HE,' Opinlen ot 1, M.

J fhe Coart aiaged khe achlen ko the axtent that It
ordered arblteatlon of Gousgrkou's alleged Ereach of the charter
pirty. Ok 418 nat, Bowsver, stay the action with tespect to Eha
wunaary determlnation of the charter party,

' hs discussed {n the Opixion, Srabrokers brokared the
ATTREGERARES t5 chifter the WIF HE on Rbebald of petitlensr Tikm,
whils Seges acted s Guangabou's Brober bk the tremsectiom. fig
eplalar ot +3, 1 & AL

! fae Court comcluded that "ide charter coptained thews
‘mabijacts, " or comditlena: (] Titen's matlafictary I af
the MIN ED; (1) the palease of the vesse] Irea lw
chartarer, ‘Camico’; and (1) the approval af tha chacter party by
Titan's boird of dipectors within thres doys of the band's
receipt of e ., . Owpectlon oepest.® Gpinion &t 3. The Court
baand {ks conclesion oo the "recap® facsinlle, or *floture,”
which provlded, wmeng othar thisgs, the Lollevisg:

ck-
BEELLTING | 7T, WITH EDBS TO FRESDNT TORNS AS SRElD.

FUTECEE-

CF DET'LE, MATISTACTONT INIFLCTION GF THE WAL AT B0,
FELEME IT WD MO CNUGG T, THERCE T3 TITAN BOD
AFFROVAL WITHIM B DANS POLLOWIEG REZEDPT OF THEIR
DB IRIFECTICON AERGET.

Tet'r Eah. 1.
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Om duguak ON, 190N, respondint Cusmgebou brosght dhis miiom
to *wlter and ssend® the pinfes, claimieg that Dt did *eet fully
Edentlly the Lovwes Left cpen far consfdoratisa by the arbitriton®
in Lenden. Mesp. Men. of Lav In Swpp. ol Mo, ts Alter or Maend it
1. Spesitheally, vespondamt clufeed thnk *it jurld) ot be clisr
te [tha axbitrators) vhadbar or ek the Court's ruling has B
affect of foreclonlny thes frem dechilsy . . . tat . . .
[Gunnqaben Buj rellavied) of Its ebligutions under tha chartar."
I ab 3. Petlblonar, an the other heed, wges the viee tat th
Conrt's Dplelon wnmhlquesniy and corvectly Dlaited tha soops af
the ‘irhltritors® authority. The plvetal [oms (5 siatber Ehe
e trators nay wncuse tha parties fros ‘talr okl lqetiom usder the
chirtar In the avenk that ene of the "'wibdects,’ or cond]tlpea®
by =2k bais wntlatied,

[df [ § e

I sl Stadacdy

& wstlen "o alter o amend® o judgment ueder el B Gl B,
Hinl, or w watlen for reconaldarwtion ar coorqement mder local
Elrll Rule 4.3, provides the Court with in ogportenlty to carmect
manifest errers of D ar Qe bear sevly discsvered avide
caealior o chirge In the applicsble Iw o provest m
Infustlce. Maziog v, Wnited Statas, We. W0 Elv.
BLRRSN, b o) (6.0, deg. 10, 1954) fallp
Wtihl Peued.. [nc. ¥, Eare Brow.. Ing.
MLOLRY, 1990 faem.); gae e L, C0w. B, 0.0 [sevant *shall .

. menf] . .
cestpuiling decisions which coensel Pelloves thn court das
evac]pcked®]; gf, Mol § Co, Poshlsgs, Inc. v, Bankers Toet G2,
Ve LB 11, 1) (60N, 197) (aetien te pergie say be
qranted cally vhure *Lhe court averiookad the contrellim declaion
er factanl mattery that wire pliced Bafore the court®) [citakicas
eultted)) haalo dn. (on, Gregg. Bb.C. v, Called Inga, 906 F. Bgp.
I, B57 (B.NLT. 0996] (wavisg party "must presssk sattars
esntrelling desinlons the court everlosted that wiget wst
have laflueeced Ite mapiler desislon] |puabimg

Infe. Byw.. T4 F. Gegp 56, 817 (RDAT

+ & wisarandon matting dorth the matterm or

, 5y

F. Sapp. ML, W9 [B.DNLY.) o, to wekien o altes
or wmued onder Bule 13[a)),
Tt parties, bevevar, m

ot prevboealy

19, M4 [o.be. 1, ser "reargin them Lewsen alresdy
&n Hobimnt. lsg., 034 1. Supp. W93, ME1

[8,0, LI%6].  Weather ta grant or Gy 0 asthen for
eutien of Fonpgowint U5 bn e “soowd discretlon of a
%‘ﬂﬂmm-ﬂﬂllﬂhmrﬂnlmumtn
¢ abuiw of dlveretion,® Broacthy v, Mangss. P00 RO DR, DM (M

elr. 1903) [hade S0 ); povnd Bevdo . Ssshtas. Ing., e 01
chw, 1301, 190 WL wRRTY, et el (EBuRT. Feb. 15, 1590) [Lecal
Bula .04 [eltationn embtied).

caruld

1@- qovralng forear Lezal Rulw 3090, g b Clv B 635
«mﬂmﬂﬁm“lﬂ Cafm,. ¥o,

fwipoaluat belegn It meblsn te "wlter and apind the Omrt's
fgait 8, 198 oplalen = purisast to fed. B Civ. B ¥E)
wnd Leead Clwil mal ‘Qulh. o sstlon made pormunnt o
le=n] Bule £,
b maklen Lo

far "recensidarntion or reanjumird,® rot
er agand.® Bowver, the legal standipd

*
o netiew aee amsantlally Eha osemi, 03 oame th

06 Chv. 1340, DNAD WL STMEG, 0% 03 (BDNLT. Seph. 3, B8 [allp
eopy]7 deeks ¥, Trap, %70 F. Bapp. THI, T8 n.d gE.DULY. 19NT);
Dok v, Gids, ™3 P Sapp. 0, 0230 4 onod (BJRLELTC) (EDE),
Al ¥ P w8 (0 Clr, 3993, The matioes are diffemest in
e respect That o metfen mede under Bale Mje) Do oo mble to
"wlter o amaid @ judguant,® vhich Is *u deczen and any soder (i
wiich om appaal Llen,™ Ped. B, Siv. B S0j0), vheress 3 esilm
mede poramiet bo Lecsl Bule €, eay ek revisdon of & uling that
In not ut fhnal.

In thls casa, the Court bk mot peb antered judquent, T,
w et esraider respondmat's metlon ae o mcifoa B3 alber o
sand o Judmant wder Rule S90n). Se0 BR¥IIlage And'n. Ipe. v,
RApRE SEUND CEEm., K00 P34 1O9D, nRRe=1 (M €lr. 180T) ™
[Elaal] erder dinpemitg of w wotlon v met effectlen wntl] ot
lorth &0 o sepamits decument®; flanl ®evdiv that | oot of o
dlatrict coart oplnlen . . . doen mot mtinfy® sepasate-Socumint
roquiraant) ; of, Befowan v, Bears, Bosbock apd G2, 308 F.M 199,
ied 14 clr. 19905 [wppanlable Ietirleegteey eeder *la ro less &

cjpaoday uoneiqly |euoIjeusagul < Lo

} United State
Page 63 of 95




e
"

BEOL D18 C] 1B W Tmsnig jo Bury “2uf uoTEdigng Lamapy

- |

Judgmant beciise o "Separate doousmat” wid
hovewar, "assemad] withest declding, that
the requiresssts for sn affectlve Jodquest st forlh In Rale 00

Plled papsaant to Fed. Sectlen 4 of Bhe T provides, *[Q)0 the wikitg of fuaf

K. Eiv. P, 5Ij Court, arbltration agressant or Ghe Pallure, ssgleck, or refusal to
parfern tha sawn [Is o%] Lusge the court shall precesd smsmarily to
the trdal tharsel,® and wectien 3, “the eourt . . . upen bairg
wtisfiad that [an] fosue Devslved In (o] sult er procesdlsy la

pafsrabla &8 arblkraticn wder . . . 88 dgemsesd, dhail &

mat generally b4 satlefled before Coort's jerfedictio i b
Irveknd®), kecordingly, we carsidar cesposdint®s netlon usder uls
b, Gl ¥iesls Atheotle Adresys. L4, v. Sailoeel Eedistlen B,
i o o, g (W glr. 19W) (district ceest pregerly
eeraidamd dafundunt's *resubaltied® patlon to dlonien a5 2 maliom tha wgressnt
for recossbderitlen wder formar Local Bale 1(§1)."
dgrassant ‘to arkiteate; (1) whether oo party te kb

1. Fecesniderabicn veder becal Bule 4.1 -uiind, eeqlested s celuned te amblimate,
Wt cespondent actwlly seshs Lo *clariflotio® of the Buink, L P04 1083, E08W (R4 Elr. 14R).

Opinlon, slainleq that it will be wcleas to the ashlbmatoos Ehn remilndar of Ehe procesdings Lo 11 nomn of tha
whathar thay may excuse bhe parties peclermarce under the charter prrties’ elales e mbject u@m P Wlteer Bovpgles,
If resposdant ean prove that the *subfects® cr condfbiora vere st Loge ve Dymds 000 0.5 3 | Twns); Headin S, 0o bl s
mtdafied.  Wa grast cesposdant’s motlen o the evtmst of Q: (38 e 1990} ) Gamach, Ing. ¥,

apecifyley that the partles st arddteate |s Londes ail diupites
arielrg usder the charter pirty, Thus, the acbltrstors mp
dekurmine whathic thi actioes of aither party, wbaegiant te the
vitlated tha aqreesest, Moy
pertd of ser prier Opladem which suggested ethervles ape her

& p.d mig, B0 (3 e INOT) ke Alia
1 0.5 188, ddi

aboudd bear enly *Losuts ralatieg te the sskisg aed

|
QAH&MHNWI. Therw li & streeg

pellcy favorieg arhltration. Naves B, Cong Mes'l Nosg. ¥,

forsatios of tha charter party, have

wlthdrave, { MRy fonahy, CRpp., V0 W8, 1, BE=35 [1000) [*[% )N Medtratim
$ det wnbsiladan iaR, wi & matber of Dedernl Daw, any dechia
1 tencarning the meops af arbdtrabds lasces sdould be resaiwed @n
The Courk potes that Lozl Mule i anding, it
H'I.'I'I'il nlmrhnm.hr.tql tha ariry fwver of arblirwtion®) .

-
e

mllrﬂ'tln#nlﬂmmmmﬂlﬁhlllﬂltlﬂﬂ&

e ad DOEE §5 0, 4. T, under tha TIA,
court myy Maberadma (1) eethar (b partles embered

Rere, U charter party, o8 reflectsd by the flvturs reesy,
strengly mggeats that 'I:ll
chartar pirty wam
Iixtars state ’ ¥ or charter party; In the "Hhall Tind
i, vty bn presant terss g agresd,” Encluding 0P dukufls,
nt

vhithir the “Eabjects® to tha

I.l ufesable to ardienatien. Tha

Inspectlon of ihe WEL ai B0, relosss by ovmers f5od
8] o o o HEEn 30 agpreval withda 3 ryn Falleving
alpt of Denholm Imapectlon meport.” (Pet'r Edh. 1.] The
Plvtars recep thas by Ltz teras |scocporated the Ball Tiee 4 and
tha webjects ot Bewss bars, ond accecdingly, both Becamn part af
the wgreesast af Septesker 36, 1903, Spq Gpdnfem ok 0@ {*The Shall
Tlow & Oharter contabsls] an arbitration cleess, providing for
arbltratisn In Lenden, ot the alwctlon of either pacty.”); Bellicee
D5’ Ion, Co. v, Selsmle Riek Ine. Services. Ing., W61 1. Sujp.
05, 190 (B0Y. 1897) [vhere sqressent “[ojn lla et
Incorporated whossd agremaant cortalaleg wrkltmatles climm,
dirputen undar Clrst agresteat wern covared by mech claoee].

Toa arbitratins clouse ot Jssoe, elense il of the Stall Tie
A Lo broed; [k covern "[ejny dlspute arlsing ender thla chaetar,*
(Resp. Wab. § to L MEE. 9 40 (B, (ebiO3indit)le gl Enadltsn
Alfy Taw, Co. of Wew York v, Begshiic Mat'l Life Iny, €0, 391 T
fapp. I8, 10 (E.DNY. 1M1 [*Indesd, Bt woeld be hard Go
Eonglee an arblbrablen clouns maving greater scops thes the ome
befere wa'™), fI'd, 400 F.0d 606 (34 Clr. 196 (qestisg halect
Lexceice Co. v, Sewerablre Pabelca, Isc., 170 P04 46, 13 (M
elr. 1990), geghe dlomlesed, M0 U5, WEL (196D}, Where s

i United Sta
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arbitratlen clvame |3 beoad msough to encempass the Elaputed
qenstice, Ehe eourt Was no chojce bak to refer Uhe eestmeversy th
arkitratien In the agresd masesr, g8 Pulosbsbbas, W1 FM ot
129¢; Eclonsmll Dovalus Pls, Core. v, Pemnavivesls Fover § Lioh
Eia 050 P04 025, 0 (14 cle. 10400 Dngleon] B3 Pagaesqes
Carp. v, Boaten & Malss Cogm,, W50 P8 TSP, THD B2, clr, VIR
eth Ao Bechiale Vlllase lac. v, Publlc Serv, Daplevare loled
RSl o B0, 400 P30 L0M, 1195 (M Clr. I00E) (UCDQ0 0 et
Pleds that the partien Bess agresd to sebelt to arbitmetien . . .
Yuny and all dimputes,' . . . ta céuet WlLl have eshausked [k
Purctlen, sxowpk te ecder ., . asbltratien®); Sermollfated Ball

GaEm. . Matresslitan Triasg. uth,. Ms. O5 Clv. I3, 19W WL
T80, at V10 (S.D.ALY. Waech 12, LW} (*[1)0 the arbltraties

Clovan ot bomon [w brond [w.q., providieg fer erkitretion af all
dlaptan ‘irladng sder® tha contmact), then courfs susk prewia
Rk It wan Eba pactlon’ |stent to srblieets desablen aad direct
that Lowuw t0 the arltrators®), Aesscdingly, o fectunl disgute as
e vhethar ara of the stated condltlens bas been satisfled, wsd the
afbect of soch fallure, are Doswen for the srbitzatocs, rot the
Court. Gf, eldance WuL'1 Ing., 962 F. Sepp. ot 109 [chause, "iy
diagetn wrlaing oot of this Dgresmant,” i *'elestic
uemgpenn'® dlipeta arlalng Pron releted agresssit
centingent sper® that aqreensat),

Todewd, It his besm repaatedly te
reqareileg the aatintaction of 4 ceodltion
WL be weterred te arbitratlen LY 1t say eonseeably ba mald ko

v dlipute
nt be o postract

L 4

comg withis the scope of an ackitration clense. §ou, pog., Taplfl
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Conner, Senior D.J.:

This case is currently before the Court on petitioner 0U.S5.
Titan, Inc.'s ("Titan") motion for a summary determination of the
making of a binding charter party agreement between Titan and
respondent Guangzhou Zhen Hua Shipping Co., Ltd. ("Gua "), and
to compel arbitration on Titan's claim for bru@: contract,
pursuant to the Federal Arbitration Act (the " s 9 0.8.C. § 4.
Guangzhou has cross-moved to dismiss @tinn for lack of
jurisdiction and improper wvenue under fe R. Civ. P. 12(B){1).
12[{b)({2) and 12(b)(3), or nltarnntiz&;/ to stay the proceedings

t

pursuant to 9 U.5.C. § 3 and tha ion on the Recognition and

Enforcement of Foreign Arbitr ards, 9 U.5.C. § 201 et seg. (the
"Convention"). <:)

For the reasons sed below, the Court finds that the
parties have enter o a binding charter party agreement that

requires arbit E n nf their dispute; grants petitioner's motion

to compel a tion; and denies respondent's cross-motion to

dismiss nr the action.

Thu Court will "stay" the action to the extent that it orders
arbitration in London concerning Guangzhou's alleged breach of the
charter party. See 9 U.5.C. § 3. It does not, however, stay the

action with respect to the summary determination of a charter
party.
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BACEKGROUND

The facts, according to plaintiff, are as follows. Titan is
a corporation organized under the laws of Texas, with its principal
place of business in Pelham, New York. Guangzhou is a state-owned
corporation organized under the law of the Pecple's Rulaghlic of
China, with its principal place of business in Cantnnﬂ\&qj}m. At
all plrtin:nt times, Guangzhou owned and operated {Eﬁq;“;J;IT BIN HE
{the "BIN HE"), an ocean-going Chinese-flag tag_ﬁ?__;ﬁ;?

On or about August 22, 1995, the parti‘:‘z'ﬁl‘: ﬁyﬁan negotiating a
time charter’ of the BIN HE, through thg:iﬁ__fispectivn brokers --
Seagos Company, Inc. ("Seagos"™) of Sta_j;“&iiﬂ, Connecticut, on bahalf

of Guangzhou, and Seabrokers, {ni‘: ("Seabrokers™), also of

_._.:' y 4

Guangzhou claims that (itydid not own the BIN HE and merely
chartered it from Zhu Hai ing Enterprise Ltd., its true ownar.
(Chen Reply Aff. 9 9.}~ \Whether Guangzhou was BIN HE's owner,
however, has little iﬁ;.j-'nﬁ:hing to do with its obligations under
the alleged charter pafty. To the extent that ownership of the BIN
HE may be relevant,|IM _g£an be determined by the arbitrator, who, as
we conclude, musgf~decide all disputes arising under the charter
party. See 8, ., 148 F. Supp.
206, 209 (5. 7&!‘;-“ 1957); see also Tarstar Shipping Co, v, Century
i ., 451 F. Supp. 317, 321-22 (5.D.N.Y. 1978) (charter
parties that negotiated agreement, even though
. « «» was not mentioned whan the vessel was fixed and

by telex™), aff'd, 597 F.2d B37 (24 Cir. 1979).

existed

"owner"
conf i$

charter party is "a contract by which an entire ship or some
ipal part thereof is let to a merchant . . . ." Jhirad &
+ 1 Benedict on Admiralty § 225 (7th ed. 1%81). In a charter
rty, the terms and conditions of the lease of a vassal by an
owner to a charterer are set out. Gilmore & Black, The Law of
Admiralty § 4-1 (2d ed. 1975). With a time charter, "the owner(]
- «» continues to navigate and manage the vessel, but her carrying
capacity 1s taken by the charterer for a fixed time for the
carriage of goods anywhere in the world (or anywhere within
stipulated geographic limits) on as many vovages as approximately
fit into the charter period."™ JId.

.
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Stamford, on behalf of Titan. The charter contained three
"gubjects," or conditions: (1) Titan's satisfactory inspection of
the BIN HE; (2) the release of the vessel from its preavious
charterer, "Camaro"; and (2) the approval of the charter party by
Titan's board of directors within three days of the boar receipt
of the final inspection report.' (See Pet'r E rb.y on
September ?:, 1995, Guangzhou offered to charte BIN HE to

Titan for 12 months at $15,250 per day, uif.%‘ option for an
additional twelve months at $15,750 per da Ourinq the next few

days, the parties negotiated different 6\0&5 and rates, as well
as saveral other terms. Ultimate §Slptimher 26, Guangzhou
responded with a "firm counter " as follows:

®. « « Accept/Except:

Period - 6 mos. pla f@.\: 30 days at CHOPT
N

CHOPT next

Rates - 515.25@ st period
Optio $15,750 second period."™
(Fet'T Exh.
Tha day, Titan informed Seabrokers that "Charterers are
in n@.m: and accept Owner{']ls last ocffer.® (Pet'r Exh. 19.)
5$ ars then sent Titan a fixture telex "recap[ping] Owners and
!

Defendant, on the other hand, takes the view that the board

was to approve the proposed charter party within three days of the
actual inspection of the BIN HE.

erers' agreement." ([Pet'r Exh. 1.} The agreepent was based
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on the "Shelltime 4 Time Charter,"” a standard time charter, and
contained the above subjects. (Id.) The Shell Time 4 Charter
contained an arbitration clause, providing for arbitration in
London, at the alection of either party. (See Pet'r Exh. 4.)
Thereafter, the BIN HE was dry-docked in Hong Kong and
inspected by Denholm Ship Management (Overseas) Ltd. 'Ggﬁhnln']+
On October 1%, Titan received Denholm's initial re (Warfield
Aff. § 1E.i On October 23, Titan informed Seygs?tq 8 that it had
concerns about the seaworthiness of the EIH(E). but that it was
awaiting Denholm's final inspection rapnv&\(];g_h Y 18 & Exh. 30.)
Then, on October 25, Titan informed S ers that it had received
tha full Denholm report and thatwééfggﬁ "lift[ed its] inspaction
subject." (Pet'r Exh. 34.) ‘i3§.alsu stated that Titan "now
lock[ed] to [the] Owners to s::>their Camaro withdrawal subject .
« =« - [and that] the Ti ard will make its decision within . .
three working day the lifting of this subject per [the]
8726 aqreement."{ 4 On October 26, 19%5, Seabrokers informed
Titan that th HE had been withdrawn from Camaro. (See Pet'r
Exh. 20.) i thereupon replied that it would respond with board

¥y close of New York ([business] Monday Oct. 30." On

7. 1995, Titan notified Seabrokers that its board had

ved the charter. (Pet't Exh. 21.)
Guangzhou presents a slightly different version of events.

According to Guangzhou, Titan rejected the BIN HE by its October 23
telex, which informed Seagos that the vessels' machinery spaces

were "in terrible condition,” and that the vessel was not "up to an

Fi
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acceptable trading standard.™ (Chen Aff. ¥ 10 & Exh. 5.) 5Seagos
informed Seabrokers that inl view of Titan's rejection of the
vessel, the conditiens to which the charter had been subject had
failed to occur. (Id., ¥ 10 & Exh. &.)

Additionally, Guangzhou maintains that on October 24,
Seabrokers confirmed that Titan had rejected the vess ®d that
the nuhjentll had therefore failed. (Id. 9 11 & Exh. Moreover,
according to Guangzhou, on October 25, "Titan ra@ its position
and attempted to assert that the wvessel @ not failed the
inspection." Guangzhou claims that en terminated all
negotiations with Titan. (Id. 9 123 . 9.)

On November 1, in a ta:simidA Titan, Seagos suggested
arbitration to resoclve the dis - (See id. 99 16-17 & Exh. 12.)
Later that day, Titan propog@d at the parties submit the matter
"to three arbitrators in *&‘fu‘r}: who would have 45 days . . . to
issue a ruling on Q threshold issue of whether the parties

entered into a h.;k

conditions tha e subsequently fulfilled.” (Pet'r Exh. 19.) On

g agreement on September 26 subject to

Hoverber 2.%{“1:}:::5 responded that the "Shell Time 4 Camaro
L

proform very clear on the simplified arbitration which has been

*

agre U.5. Titan and is agreeable to Southern Shipping as well.
i= no need for a separate arbitration agreement at all."

et'r Exh. 40.)" Titan then sent "formal written notice of

Titan claims that Seagos did not understand the reference to
"Southern Shipping," and to have believed that the reference to
"Shell Time 4 Camaro” referred to the charter between Guangzhou and

Camaro, which, in part, was to be assumed by Titan. Guangzhou

5
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Arbitration" te Seagos, advising it that arbitration was to follow
"the Shell Time 4 clause 41(c) of Camaro/Titan Charter Party."
(Pet'r Exh. 41.) ©On November 7, Titan sent a follow-up fax to
Seagos, requesting confirmation that arbitration would be held
under clause 41l({c) of the charter party. (Pet'r Exh. 42.) Seagos
replied, "London arbitration in accordance with Cla 1{E) . ™
(Pet'r Exh. 43.) on Movember 9, Titan once agai <:EE:Sanaﬁ,
asking fnr‘?nnfirmatinn that "arbitration prﬂcﬂegs;as in London are
to [ba] . . . in accordance with Clause 41{1:@ the Shell Time 4
Guangzhou/Titan Proforma, which is based t ‘Camaro' Charter."
(Paet'r Exh. 44.) Seagos replied that parties" had agreed to
London arbitration "to ascertain thgggi/ihﬂre is a charter between
Guangzhou . . . and . . . Ti (Pet'r Exh. 45.) Titan then
sent another fax to Eeagn5,<:f) ng that "arbitration in London is
acceptable per the aqreeg{rt‘“ (Pet'r Exh. 46.)

Following these hanges, the parties attempted to select a
London urhitrntn:‘l\ one such communication, sent directly from
Guangzhou to 5 kers, Guangzhou reiterated that it had agreed to
submit the er to arbitration "pursuant to the Shell Time 4
Clause - {(Resp. Exh. 18.) HNo agreement was reached as to the

iden of the arbitrators.

Qqss& On February 7, 1996, Titan agaln wrote to Seagos. Among other
i

ngs, the fax stated that Titan would "pot agree to arbitration

explains that the reference to Southern Shipping was a
typographical error, due to the fact that Seagos also represents

Southern Shipping in brokering charterers. (Sae Chen Reaply Aff. 9§
8.)
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outside of the binding Titan/Guangzhou charter." (Pet'r Exh. 47
{(emphasis in original).) Seagos did not reply. Instead, Titan
received a fax from Guangzhou, which stated that Titan was "not
allowed to be in breach of the ad hoc arbitration clause which is
actually running.” The fax also referred to an "alleged C/P."

(Resp. Exh. 20.) Titan responded that since the part 1ld not
agree on whether a valid charter party existed, i s "frea to
initiate this issue here [in New York]." [Pix@.ﬁf!. q 12.)

O

n:ncus:xun

Titan now petitions this cnurt uant to section 4 of thae
FAA (1) to determine summarily @ exists a binding charter
batween the parties and (2) pel arbitration for breach of

that agreement. For thel T ons discussed below, the Court
declines to dismiss t Q{s&s: for lack of jurisdiction or for
improper wvenue, an ds that the parties have entered into a

binding charter. .* ermore, the Court will compel arbitration in

London to E@@the agreament.

$ a motion to dismiss for lack of subject matter
risdiction, the Court must accept all factual allegations in the
Complaint as true and "refrain from drawing inferences in favor of

the party contesting jurisdiction." Serrano v. 900 5th Ave. Corp.,

=== F. Supp.2d ---, MNo. 97 Civ. 5829, 1998 WL 241621, at *1
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(5.D.N.¥. May 13, 1998) (citing

Maclaine Int']l Ltd., 968 F.2d 196, 198 (2d Cir. 1992)). The Court
is not confined to the Complaint, however. It may consider
"evidence outside the pleadings, such as affidavits." Antares

i 948 F.2d 920, 98 (2d
cir. 1991), vacated on other arounds, 505 U.S. 1215 (1962 accord
Kamen v. ATET, 791 F.2d 1006, 1011 (2d Cir. 19551.‘Q evise, the

Court may Ennnider affidavits in deciding a Rude (b) (3) motion

2

for improper venue. See

F. Supp. 419, 422 (S.D.N.Y. 1998). \
~N
N
>
. O

, 995

Thus, the standa r deciding a motion to dismiss for lack
of subject matter j tion is akin to that for summary judgment
under Rule S56(e). 6(e) provides:

Suppo and opposing affidavits shall be made
an nal knowledge, shall set forth such facts
a d be admissible in evidence, and shall

affirmatively that the affiant is competent
astify to the matters sated therein . . . .
2 Court may permit affidavits to be
+supplemented or opposed by depositions, answvers
to interrogatories, or further affidavits. When
a motion [] is made and supported as provided in
this rule, an adverse party may not rest upon the
*:SSS mere allagations or denials of his pleading, but
his response, by affidavits eor as otherwise
provided in this rule, must set forth specific
facts showing that there is a genuine issue for

eriad. . G .

Rule 56(a) requires that the non-moving party coppose the motion
with any cof the evidentiary materials listed in Rule S&6(c). Ses
v , 477 U.B. I17, 324 (1i986).

B
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B. Motion to Dismiss Under Rule 12(b)(2)

In determining a motion to dismiss for lack of personal
jurisdiction, the Court also looks beyond the pleadings to
affidavits submitted by the parties, considers the evidence in the
light most favorable to the plaintiff, and resclves all doubts in

its favor. . , 103 F.3d 11 &ua {2d
cir. 1997);

, 763 F.2d
55, 57 i_'zd..t'ir. 1985). Prior to discovery, "thé\[plaintiff] need

persuade the Court only that its factual all@ ons constitute a

prima facie showing of jurisdiction.®

Overpelf, 5.A., 902 F.2d 194, 197 il%

II. Jurisdiction ‘i?‘
Titan claims that thQQists subject matter jurisdiction
o

under § 9 of the FAA, Gn*gz
i Qﬂ'

is immune from sui er the Foreign Sovereign Immunities Act

u, on the other hand, argues that it

("FS5IA™). The  Court concludes that it has subject matter
jurisdiction 28 U.S5.C. § 1330(a), because Guangzhou waived
its immuni der the FSIA.

.
A\
@I‘hn FSIA provides that "a foreign state shall be immune from
& jurisdiction of the courts of the United States and of the
States except as provided in sections 1605 to 1607 of this
chapter.” 2B U.S5.C. § 1604. A defendant corporation that is owned

entirely by a foreign state is also immune from the jurisdiction of
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the Court. See id. §5 1603(a), 1603(b)(2), 1604. If the immunity
provisions of the FSIA are applicable, the Court is divested of
subject matter jurisdiction over an action. =
Fund v. Garuda Indonesia, 7 F.3d 35, 38 (2d cir. 1993}.

It is undisputed that defendant Guangzhou is whnlbnmd by

the People's Republic of China. Therefore, in order 2 e Court

to have Jjurisdiction over Titan's motien, th st ba an

applicable exception to foreign sovereign immu ander the FSIA.

sSee v a e 461 U.S5. 480, 498
{(19813) . The burden is on Titan "to ﬁs\ rward with evidence
showing that, under the exceptions t SIA, immunity should not
be granted, although the ultimat of persuasion remains with

the alleged foreign ED?ErEi';‘Q%ﬂﬂLuLl_E-E- v. M/T Pavel

Pyvbenkeg, 991 F.2d 1012 d Cir. 1993) (internal citations

omitted). If an excep npplil:, the Court has subject matter
211:!1.1

jurisdiction over G under 28 U.S.C. § 1330.

.

The Cou ds that Guangzhou has waived its immunity under
5§ 1le05(a) of the FSIA.' Sectien 1605[a) (&) (B} provides an
cept n ko immunity in cases where a foreign state or sovereign

en has agreed to arbitrate a dispute and the arbitration

Although Titan has not raised § 1605(a) (&) (B} as a basis for
subject matter jurisdiction, the Court may consider it sua spente.

See American Centennjal Ins. Co. v. Sequros La Republica, S.3., No.
91 Civ. 1235, 1996 WL 304436, at %15 n. 23 (5.D.N.¥. June 5, 1996);
. n Found. of Iran, 151 F.R.D. 250, 255 n.8

(S.D.N.Y. 1993) (citing Yerlinden, 461 U.5. at 493 n. 20), aff'd,
(24 Cir. 1994).

10
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agreement is or may be qnvarn_ud by a treaty signed by the United
States calling for the recognition and enforcement of arbitral
awards, such as the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards. “"An arbitration agresment . . .
arising out of a legal relationship, whethar :Q;Qunl or not,
which iz considered as commercial, in:lu@ a transaction,
contract, or agreement described in s&:tl%ﬁf this title, falls
under the Convention.™ 9 U.5.C. § 20 O:nngrlll has authorized
the district courts to compel arbi on under the Convention in
accordance with the agru.mnnt@%udlng arbitration at sites
outside the U.S. JId. § 203.

Here, Titan alleges %t entered into a charter party with
Guangzhou that pr @ for arbitration in London, which is
enforceable under %

Convention. Guangzhou contends that the

charter party l:r formed, because Titan never completed the

subjects pr ent to the agreement. The U.S5. and China are both

parties e Conventlion.

1l International S.A. v. M/T Pavel Dvbenko is on point.

» the Second Circuit Court of Appeals considered whether

istriet court had subject matter jurisdiction to determine

&amer a charter party, which contained an arbitration clause
applied in a particular case between a sovereign-owned company an
A plaintiff that was a third party to the charter. The Court hal
that the district court had "jurisdiction to datermir
jurisdiction," and directaed the court to consider "whatew

evidence has been submitted" by the parties. 991 F.2d at 10
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&

{citations omitted). The Court reasoned that regardless of whether
there existed an agreement to arbitrate that could be enforced by
the plaintiff -- the alleged beneficiary of the agreement -- the
Court had Jjurisdiction to determine whether " arbitration
agreement in the Charter Party was intended .;Qn-fit [the
plaintiff]." Id, Of particular importance t Court was that
"the Conventicon should be broadly int-rpré," "when . . . read

together with the FSIA[]." Id, at 10 It is significant that

Cargill was not seeking to anfn@n arbitral award, but to

determine whether it was a b iary of the contract and to

enforce the arbitration agre

Compare jd. at 1017-18 with

98% F.2d 572, 577-79 (2d cir. 1993)
(enforcing arbit award while distinguishing cases where
plaintiff sou @ have award enforced from cases in which there
had been n ﬁlrdl s

is applicable here, where the parties have allegedly

ent ntc an agreement to arbitrate which is governed by the

$&n ion and which is enforceable by the Court. See 991 F.2d at
0

(*if [the plaintiff] is found to be a third party beneficiary
0 the Charter Party, it may be proper for the district court to
enforce the arbitration agreement against [the defendant]™); see
also 9 U.S5.C. § 206 (allowing court to order arbitration under thi
FAA). According to Cargill, the FS5IA must be read with the FAA t
give the Convention a broad interpretation. Accordingly, the Cour

concludes that it has subject matter jurisdiction to determir

12 United States
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whether the parties entered into a binding charter party agreement
that required arbitration in London.
2. cCommercial Activities Exception
Alternatively, the Court has subject matter jurisdiction over
the action pursuant to § 1605(a) (2) of the FSIA, which provides, in

relevant part: 0

A foreign state shall not be immune
jurisdiction of courts of the Unites sta

case . . . in which the action is ha:E . 2 . upon

an act performed in the United States<iniconnection
with a commercial activity of th@ aign state

alsewhare; or upon an act outsid territory of
the United States in :nnnnctiup%h a commercial
activity of the foreign state\elsewhere and that
act causes a direct effect @ United States.
The Court concludes that Guangzhow actions, taken in China,

caused a "direct effect"™ in the % and that those of its broker,

Seagos, were taken "in :nm@ with a commercial activity™ of
Guangzhou in China.

In order for an aken "in connection with a commercial
activity" to provid exception to foreign sovereign immunity, it

must be a "1&@ significant act." §See Hanil Bank v. PT. Bank

, === F.3d =---, No. 97 Civ. 7961, 1998 WL 334342,

ir. June 24, 31998): Antares Ajrcraft. L.P. v. Federal

» 960 F. Supp. 734,
[(5.D.H.Y. 1997). "[Aln effect is '"direct"' iIif it follows 'as an

immediate consegquence of the defendant's « « activity.'»

504 U.S, 607, 618 (1992}

13
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(quoting
(2d cir. 1991)).

» 941 F.2d 145, 152

Here, Guangzhou negotiated a contract with Titan, a U.5.
corporation, by faxes sent to .'Ti'l:ll'l and both parti brokers in
the 1U.5. The act of making and directing this c ndence was
"an act [taken] outside the . . . United Sta.t@ "in connection
with a commercial activity . . . ulumhn%’ﬂut caused Titan
allegedly t.;: suffer a "direct effect"
in the U.5. 3See

-\ million in damages —-

 No. 390 3
(5.D.N.Y. 1993).

That Guangzhou was " acting business" with Titan in the

1993 WL 541226, at =8

U.5. and directing neg I@)iunu in this country is enough for it to

have waived immuni

formation of th@\

under § 1605(a)({2) with respect to thes

rter party at issue here. See Gibbons v.
; 549 F. Suapp. 1094, 1113 [(S.D.N.Y. 1982); B8

r 955 F. Supp. 374, 382 (E.D. Pa.

gufficient "intenticnal communications with

ding

p tiff] giv({ing] rise to the underlying suit"). Titan's

§ ity as a U.5. corporation further strengthens this conclusion.
@ ous v 8931 F.2d 8,

11 (2d Cir. 1989) (fact that plaintiff is “"a U.S. corporation .

. -« is ralevant to whether [its] financial losses . . . constituted
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a 'direct effect'"); Note, Effects Jurisdiction Under the FSIA and

the Due Process Clause, 55 N.Y.U. L. REV. 474, 512 (1980) I
Because we find a "significant, legal connection" with the

U.S5. giving rise to Titan's claim, which caused a direct effect in

the U.S5., we have subject matter under the FSIA with res;e@tu the

formation of the charter party.’ Q~
*

B. Personal Jurisdiction

For the same reasons, we conclude that

jurisdiction over Guangzhou. See Sha

930 F.2d4 1013, 1020 (2d Cir. 1991) ions omitted); New York

y 3 Civ. 6073, 1994 WL 369406,

at *4 (S.D.N.¥Y. July 12, 195@ e a

.9 488 U.S5. 428, 434 n.3 (1989)

subject matter jurisdiction, exists

("personal jurisdiction 2

The :asesg';‘d en by defendant do not dictate a different

rasult. In fa in two of these cases, the Court of Appeals
suggested t he actions of a broker could be sufficient to
r.'.un!ir j gddc J.un. over a foreign sovereign defendant. Seeg EIIILI

: : 2, 923 F.2d 180, 389 (Sth Cir.
: ja, 871 F.2d 1515, 1527-28 (9th cir.
e E:uurt rlec:llned to find subject matter jurisdiction in
hm.rzver, h-&:auﬁa th.! r&leva'ﬂt facts either had not

It is net entirely relevant that Guangzhou did not initiate
negotiations with Titan or selicit its business in the U.5. While
a defendant that regularly does business in the U.5. will more
easily be amenable to the general jurisdiction of this Court, with
respect to the legal cbligations arising out of the negotiation of
the charter party, Guangzhou's communications, and those of its
broker, are sufficient to establish subject matter jurisdiction.
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only when one of the exceptions to foreign sovereign immunity .
. applies"). This is because under the FSIA, "subject matter
jurisdiction plus service of process equals personal jurisdiction."
. apub , G647
F.2d 300, 308 (24 Cir. 1981). Since the Court has Euhj matter
jurisdiction over the action and there is no dispute t fr_-_nd,ant
Guangzhou was properly served pursuant toe 28 TU. 5-@ 1608, the
statutory requirements for personal jurisdieti re met.

The FSIA, however, "cannot create pers urisdiction where

the Constitution forbids it."™ , 647 F.2d at 308.

Conseguently, "[e)ach finding of pe 1 jurisdiction under the
FSIA reguires, in addition, a du cess scrutiny of the court's
power to exercise its authur:.t r a particular defendant."™ Jd.;
Bccord Ssetransport, 9895 at 5B0. Due Process reguires that
the foreign sovereign %}r have "minimum contacts" with the
United States “EUI'-"I'I@ maintenance of the suit does not offend

'traditional no s of fair play and substantial justice.'"

Co. v. Washington, 326 U.S. 310, 316 (1945)

{:itnt:.nn? ad). In a case brought undar the F5IA, a court may
consid coritacts beyond the forum state. See Max Daetwyler Corp.
, 762 F.2d4 290, 293 (3d cir. 1985) ("the proper inguiry
$ ermining personal jurisdiction in a case involving federal
rights is one directed to the totality of a defendant's contacts
throughout the United States"); see alsg Graham €. Lilly,
Jurigsdiction Over Domastic and Alien Dafendants, &9 Va. L. Rev. 85,

130 (1983) ("it [is] reasconably clear that national -- not state --
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contacts are decisive"). Moreover, "actions relevant to the [case]
by an agent on [a) defendant[']s behalf" can support perscnal
jurisdiction over a defendant. Texas Trading, 647 F.2d at 314."

The Court concludes that it has personal jurisdiction over
Guangzhou because Guangzhou hired Seagos, which is ln-t:ﬁted in
Connecticut, to broker the BIN HE, and which the ﬁ\giieﬂtad
communications at issue to Seabrokers and to Titan tiate the

charter party. See ' W ; 866

F. Supp. 750, 755 (S.D.N.Y¥. 19%4) [uuarnisinqlpﬁrﬁﬁhal jurisdiction
ovar foreign sovereign defendant where dlfgﬁiﬂﬁt had appointed U.S.
bank as "advising bank" for letters %féifﬁﬂit at issue); Crimson

c. v 1~ %29 F. Supp. 903, 905, 908
[5.D.H.Y. 19386) (same, where du:piﬁ@ﬁf's representatives negotiated
agreement in the U.S5.). Hurfﬁ#@!ﬂ there is evidence in the record
to suggest that Guaq;}@a& may have sent some of these

communications diru:tlyﬁ{@d5=agns by fax from China. See Sealift

Bulkers, Inc. v. RegubTic of Armenia, 965 F. Supp. 81, 85 (D.D.C.

1997) tperﬁ:_:gﬁg jurisdiction where defendant used U.S.

talecummuniaifiﬁm systems to correspond with plaintiff); Hatzlachh
, 649 F. Supp. 688, 691

(5.D ﬁﬂh‘iaﬂﬁ] {same). Accordingly, Guangzhou's contacts with the

™=

While plaintiff bears the burden of establishing the Court's
personal jurisdiction over the defendant, CutCo Indus.. Ing. Vv,
Haughton, 806 F.2d 361, 365 (2d Cir. 1986), plaintiff need only
make a prima facie showing that jurisdiction exists whare, as here,
thare has been no evidentiary hearing. Metropelitan Life Ins. Co,

- », B4 F.3d 560, 567 (2d Cir.), cert. denied,
117 S. Ct. S50B (1996).
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United States are sufficient to establish personal jurisdiction in
this action. By appointing a representative in Connecticut to
negotiate the charter party at issue in this case, Guangzhou

"purposefully avail(ed] itself of the privilege of conducting

activities with the [United States)." We ver, 504 U.F.at 620
(quoting Hanson v. Denckla, 357 U.S. 235, 253 (1958)) Qﬁarntinn:
in original). Guangzhou may not avail itself of U. clients, by
directing .cnnnun.i.:ntinns to the being held
responsible for the content of these co \an: in the U.5.
Accord Sealift, 965 F. Supp. at EE- Given its conduct,
Guangzhou should reascnably have e that it could be haled
into court here, were it to brea egotiations, because it

directed the negotiations hsre@ ough Seagos, and because Titan,

+ is located here. See Worldwide

., 444 U.S. 286, 297 (1980); Hanil Pank,
1998 WL 334342, at SI Supra Medical, 955 F. Supp. at 3182-
ot now .

the target of its nﬂqatia

83 ( [dufandnn@ . complain about a sult concerning
the effect @ otiations in the jurisdiction in which some of

those neg

\ .
N

ons occurred™) .’

find unavailing respondent's argument that its contacts

t be measured by the activities of its broker. (See Resp.

ly Mem. at 2-4.) Guangzhou maintained a relationship with
agos whereby Seagos wWould "perform|[] the usual broker's role of
collecting hire on a charter . . . . [by] passing messages back and
forth between the parties to a transactien . . . and trying to
smooth out trouble spots." (Chen Reply Aff. 99 2, 5.) Thus,
Seagos played an "active role as an intermediary between
[Guangzhou] and [Titan],"™ International Housing, 8931 F.2d at 12,
that can be taken into account when determining Jjurisdiction,
regardless of whether Seagos is deemed Guangzhou's "broker, "
"agent," or "representative." See Interocean Shipping Co. V.
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III. YVenue

We also hold that venue is proper in this Court under 28
0.5.C. § 1391(b). Under this section, "a ecivil action wharein
jurisdiction is not founded solely on the diversity of citizenship
« « « may, except as otherwise provided by law, be br &n_l]r in
« =« «» & judicial district in which a substantial Fll@%a eveants
or umiﬂ.siur.m giving rise to the claim nccur%". Despite its

limiting language, courts have routinely held@ § 1391(b) allows

venue in more than cone district. See Batgs\ & 5

F.2d B865, 867 (24 Cir. 1952) ("the u% tion against recognizing

multiple venues has been disapprov

Inc., 907 F. Supp. 752, 757 ({ LY. 1995) ("Venue is proper in

each district that is the siftua f a substantial part of the events

or omissions giving ris \#~thi claim.").
Oonce an uhjac:'Qgtu venue has been raised, the plaintiff

bears the burdnn.ck gtablishing that venue is proper. D'Anton

, 937 F. Supp. 120, 321 (S.D.M.Y.

1996) ; , BS8 F.

, 523 F.2d 527, 537 (2d Cir. 1975)
is immaterial that [the intermediary] thought of himsalf as

oker' and not an 'agent' . . . or that [defendant] did not

nd to make [him] an agent"). Suangzheou does not anywhere

stion Seagos's authority to broker the arrangement at issue
here. Cf. i = i j

Storr v, Natjonal Defence Sec. Council of the Republic
of Indonesia-Jakarta, MNo. 95 Civ. 9663, 1997 WL 633405, at #*2-3
(5.D.N.Y. Oct. 14, 1997) (considering whether signatories to
promissory notes had actual or apparent authority from defendant);

t 5, 765 F. Supp. 78, 85-86 (5.D.N.¥. 1991)
(finding that broker did not have authority to "fix vessels without
[defendant's] approval®).
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Supp. 22, 24 (S.D.N.Y. 1994). Titan therefore bears the burden of
aestablishing that a substantial part of the svents giving risea to
the lawsuit occurred i1in the Southern District of New York.

Titan argues that venue is proper here because the writings at
issue were negotiated by means of facsimiles and telephone calls
between Pelham, New York and Stamford, Connecticut. <Eg>nquu.
These faxes reflect "a substantial part of the eve iving rise

to the present claim because the action alleges e creation of a

binding charter party through these Hriting\! Sacody Tech. .

Inc. v. Avant, Inc., 862 F. Supp. 1152, 1 4(\{ .D.N.Y¥. 1994) (venue
requirements "may be satisfied by a c itation transmitted to or
from the district in which the caugés action was filed, given a

sufficient relationship betwee communication and the cause of

action"):; see also Constitu &

B72 F. Supp. 1247, 1250 QJ:H,H.?. 1995) (venue propar in breach of

contract action uher<;:ZI ntracts were negotiated through telephone

calls and fau«:u$b*.r

Mew York and Texas).

Iv. rmination of the Making of a Charter Party
Hao t‘ t the Court has determined that jurisdiction and venue
are ar,

we must determine whether the parties have agreed to

n‘gssintl the formation of the charter party. We hold that they
d not. However, the parties did enter into a binding charter
party, by which they agreed to arbitrate disputes in London, upon
the election of either party. Because Titan has petitioned this

Court to order arbitration, we order such arbltracion to determine
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the parties' rights under the charter party, pursuant to Shell Time
4.

A

Guangzhou argues that the parties agreed to arbitrate the very

existence of the charter party and, accordingly, itan's
motion must be dismissed. We disagree. Given L@ idence, we
conclude +that the parties did not enter +the "ad hoc"

arbitration agreement advocated by Euangthﬁsg)

Because "arbitral jurisdiction is r n the consent of the

parties, "
F.2d 1136, 1140-41 (9th Cir. 199

925

to arbitrate is a threshold qu n for a court to resolve, absant

arbitrator.

938, 943 (1995); A

475 U.5. 643, 6

C F.3d 129, 135 (2d Cir. 1996); gas also Mave v.

 B97 F, Supp. 100, 106 n. 3 [(S.D-N.¥. 19958 [("tha
qunﬂﬁigS&F whether the parties ever made an agreement to arbitrate
Li:SSS

to be decided by the courts"). While due regard must be

While Section 4 of the FAA directs the court to conduct an
evidentiary hearing where the existence of an arbitration agreement
is in dispute, see McAllister Bros., Inc. ¥v. A & S Transp. Co., 621
F.2d 519, 522 (2d Cir. 1980), no such hearing is required here
because the parties agree to the material facts at issue. See In

1 , Bo. B7 Ciwv. 1371, 1989 WL 11409, at *4

{(S.D.N.¥. Feb. B, 198%9).
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given to federal policy favoring arbitration, Mastrobucno v.
Shearson Lehman Hutton, Inc., 514 U.S5. 52, 62 (1995); ¥Volt Info.

#

489 U.S. 468, 475 (1989): Mo '

Constr. Corp., 460 U.S5. 1, 24-25 (1981), where the partias contest

the formation of an agreement, "any silence or ambj about
whether such a guestion is arbitrable rever the wusual

presumption that issues should be resolved i;h [arbitration's]

favor." mwmw@ F.3d 69, 72 (2d
Cir. 1997) (citing First Options, 514 UG&& 943). The guestion

of the formation of the charter p ike that of any other
contract, is a guestion of feder on law. See First Options,

514 U.S. at 943; , B1S F.2d 840,

845 (24 cir. 1987).

From the evidence \b.:.s_ clear that the parties did begin
!Qarhitratinn agreement that contained terms

negotiating an "ad h

different than r.thQiqinal charter party. According to the
parties, on Nav r 1 Seagos proposed arbitration to "resolve the
dispute" é% ether the parties had made a binding charter. That

same day, \Titan proposed arbitration before a panel of three
*

ors in New York. However, the evidence alsoc suggests that

vember 2, Guangzhou cut off negotiations on the ad hec
&ltm!nt through Seages, which, in response to Titan, stated that
the "Shell Time 4" "iz very clear on the [form of arbitration) which
has been agreed by U.5. Titan. There is no need for a separate

arbitration agreement." We find this language controlling; with it,
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Seagos, on behalf of Guangzhou, definitively ended negotiations on
the "ad hoc aqunnunt,"” That it was Guangzhou's intent to end
these negotiations is clear from its remaining correspondence, which
called for London arbitration "pursuant to the Shell Time 4 clause

41." Cf. Northern Tankers Cyprus Ltd. v. Lexmar Corp,, 7 - Supp.

289, 290-91 (5.D.N.Y. 1992) ("agreement to arbitrate arate and
distinct from that contained in the charter party, " @ formed where
plaintiff demanded arbitration "for damages c ’:.r [defendant‘'s]
non-performance of the charter," and R ant accepted that

demand). Because the parties' negotia ith respect to the "ad

hoc™ agreement did not come to fruitiow w~e cannot order arbitration

on the issue of whathar the cha% arty was in fact formed.

O

We do, however, arbitration with respect to Guangzhou's

B.

alleged breach of !c@chartar party, because we conclude that a

%@Erﬁuaded by Guangzhou's suggestion that it referred
to the " Time 4" and "Camaro pro forma" because the parties

were f r with the terms of such agreements, and not because
the ﬁl were in fact bound by those agreements. (See Chen Aff.

¥ 1 esp. Reply Mem. at 15-16.) As defendant concedes, a party
nd by the natural meaning of its words. From this
espondence, Titan could only conclude that Guangzhou was
arring to the arbitration clause in the charter party, which had

en duly negotiated by Seagos and Seabrokers. Thus, we do not
agree that by referring te the "agreement," Titan meant the "ad
hoc" agreement at issue here. (See EResp. Mem. a2t 156.) i & o
anything, confusion as to which agreement was being referenced
during negotiations cuts in Titan's favor, that no ad hoc agreement
to arbitrate was formed. Where parties minds do not meet on the
meaning of an essential term, no enforceable contract is formed.

., Raffles v. Wichelhaus, 2 H. & C. 906, 159 Eng. Rep. 375
{Ex. 18&4) (the famous "Peerlezs" case).
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charter party providing for arbitration was formed. Whether a
charter party has been formed is a gquestion of fact. Sun Int'l Ltd.
¥: Terrabo Petroleum Co., 747 F.2d 108, 110 (2d Cir. 1984). The
Court, however, may determine whether a charter party exists, if the
underlying material facts are not in dispute. See

Lines, Ltd. v. Matheson & Co., 681 F.2d 121, 124 (2d 1982).

As with any other contract, a charter party is fm*ne@ n there is

a "meeting of the minds" on its essential @9 Interocean

Emmwwwmm_:q@ 461 F.2d 673, 676

(2d cir. 1972); o , 503 F.2d 318,

320 (2d cir. 1974). It is not necess hat the proposed charter

ﬂ\&' n an oral charter party is
, 681 F.2d at 124

be signed by either party, id., a

enforceable by a court of law,

{("binding charter angnqumnn@ ve historically been assumed on

nothing more formal than of a head"”) .

In any case, it© deniable that charter parties can be and
more often than n are formed by way of facsimile or telex. See

, No. B4 Civ. 8704, 1986 WL 13441, at #2

(S.D.N.¥. § , 1986). This is because "[t]he shipping industry
is a fﬁ’ ing . . . business, where dealings between the parties

usually conducted . . . under severe time restraints.”

s, 681 F.2d at 125. To arrange expeditiously what
l1d otherwise be complicated and time consuming, "brokars
[customarily] receive and send telex [or fax) traffic all over the
world."™ JId. On the facts before us, the existence of a binding

charter party is clear. The parties negotiated a charter through
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thair respective brokers, which was confirmed by facsimile on
September 26, 1995 by Seagos, which "recap[ped] Owners and
Charterers' agreement." A "recap" communication, or "fixture," is
recognized throughout the shipping industry as an agreement to a

charter party's essential terms. 35ge

, 681 F.2d

at 125 & n.2;

Eidelity, Ltd., 689 F. Supp. 1340, 1345 (S.D.N.Y. l@ ; 2ee also

96 Civ. 3136, 1997 WL 358118, at +2 n.1 [qu::yﬂ. June 24, 1997)
("[a)] fixture presupposes a final contra main terms set and
final details to be resolved") (citing = Lines, 681 F.2d
at 125 n.2); 78, 1l n.3J
(S.D.N.¥. 1991)("[a] ‘recap te

fixture that have been agpée pon®).'" Thus, the "raecap* fax

represented an agreament a{u the charter party's main terms, which

We are equa

Qgrsuadgd by respondent's argument that John
rding industry custom should be ignored. "It
that testimony concerning trade practices and
ible to enable the Court 'to svaluate the conduct
gl : p s A
1015 (S.D.N.¥. 1988) (quoting Marx & Co.,
, 550 F.2d 505, 509 (2d cir. 1977)). HMr.
‘axperienced ship broker and one of Seagos's principals.
personal knowledge not only of the negotiation of the
cha r party at issue, but the shipping industry as a whole.
ver, "[clertain long-standing customs of the shipping industry
ch as the procedure for brokering charter parties] are crucial
ctors to be considered when deciding whether there has been a
meeting of the minds on a maritime contract." Great Circle Lines,
G6B1 F.2d at 125. Thus, had Titan not submitted a statement as to
industry practice in this case, w2 would nevertheless consider it
here. See id.; see also Samsun Corp. v. Khozestan Mashine Kar Co.,
926 F. Supp. 436, 439 [(S5.D.NMN.Y¥Y. 19%8) ("established practices and
customs of the shipping 1ndustry inform the court's analysis®™ of
the making of a charter party).

1003,
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were in accordance with the Shell Time 4, a standard form charter.
Accordingly, the parties had entered into a binding agreement as of
September 26, 1995, which incorporated each of the Shell Time 4's
terms. Cf. Samsun, 926 F. Supp. at 441 ("[tlhe legal effect of
adopting [form charter) is inescapable”);
Compagnie Marocaine de Navigation, No. 89 Civ. lﬂEE,QGHL 104029,
at #4 (S5.D.N.Y. July 19, 19%0) (fixture incorpora form charter
is binding l.;hnre it "embodi[ed]" form). :
Morecover, we do not agree with defe that the charter did
not come into effect because of the d failure of one of its
"gubjects,”™ the approval of the ter by Titan's board of
directors upon receiving the f L@-

First, this argument dire:@ contradicts the weight of the

spection report of the BIN HE.

evidence, which suggest t the Board did approve the BIN HE
within the agreed t ried. Second, even had this "subject"

failed, it did m:uj ate the charter that had already been formed.
11

It is well E@ hed that a "subject detail" does not create a
condition ﬁ; uent to a charter party. 3See GCreat Circle Lines,
6Bl F.2 3 je ;. 455 F. Supp.

z:u.@‘{s D.N.Y. 1978). In our opinion, there existed a binding

er party between Titan and Guangzhou, in the form of "Shell

@m 4," beginning September 26, 1995. cf. EAET.. Inc: of

v ia, &71 F. Supp. 796, B00 (E.D. La. 1987)

(charter not conditioned on plaintiff's acceptance of vessel because
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charter formed upon agreement of main terms), aff'd, 876 F.24 1168
(5th cir. 1989)."

Because there exists a charter between the parties, Titan must
arbitrate its dispute in London, according to the Shell Time 4. Cf.
Interccean, 523 F.2d at 531 (form charter's arbitration clause bound
parties where fixture telex adopted "Mobiltime form €E§rt-r"];
EKeystone, 1990 WL 104029, at +*4 (compelling ar tion where

fixture prn*idnd that voyage be governed "per F;EE;; d conditions

of the North American Grain charter party (p 1%82) ,"™ which

contained arbitration clause); ;J'l_r_e_r;c_llu&\ﬁ F. Supp. at 213-14

(same, where defendant confirmed "h fixed the foil

L - L]

subject details of Eldece Time," a foresaid form charter had

arbitration clause). The pnrtilisiquid to this form charter, as

well as to the inclusion of itration clause, until well after
Qa

this dispute arose. As hQEF.

controls. Ses

rties were familiar to its form, it

« 1997 WL 13158118, at w]}.

Moreover, e the absence of a binding charter party, we

would order agESﬁ{Ft on in London under the Shell Time 4, because

the parties d to arbitration in that forum by refersncing that
Eir‘

form ch while negotiating their own charter's terms. See

E F. Supp. at 441 ("A reference to a familiar charter

is

Nor do we agree that Titan rejected the BIN HE by its fax of
October 195, 1955, This fax states only that it had "concerns"
regarding the condition of the BIN HE that Guangzhou had already
been working on. In any event, because we have determined that the
parties entered into a binding charter party on September 26, 1995,

any communication by Titan in Cctober would have no effect on its
terms.
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party form which provides for arbitration . . . binds the parties
to arbitrate any disputes [in the forum provided] . . . even though
the formal charter party is not executed until later (or not at
all}*®). Respondent "was placed on notice, one way or the other, "
that disputes as to the charter party -- including formation --
could be arbitrated in London. Id. Thus, by ordering ation

in London, the Court gives Guangzhou the benefit of bargain.

CONCLUSION
For the foregoing reasons, we grant nnar s motion for a
summary determination as to the fum a charter party; deny
respondent's cross motion to d;st lack of jurisdiction and
improper venue; deny respondent' lication for attorney's fees;
and grant respondent's mnt'QQ stay these proceedings to the

extent consistent with B*L

directed to arbitrate don any other disputes arising under the

pinion and Order. The parties are

time charter pursﬁh o the provisions of the Shell Time 4.

SO ORDERED. @&
Dated: $ Plains, MNew York

mugust 5, 1998

Senior United States District Judge
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