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fanf. as amended, provided [or binding arbi-
tration in Tampa under the rmbes of the
American Arbitration Association and under
Flodda law, The district eoierl ordered arbi-
tration purseant to this provision in July of
1HET.

In December of 1987, Nitram amended it
compiaint to state clome directly agminst
MAN GHH. Nitram brooghi tort asd
bresch-of-warranty claims alleging that the
expander was defectively desipned and man-
ufactured by MAN GHH., and demanding
indemnification in case Nitram was held lla-
ble to Barmard and Burk. [R], a8 MNitrap
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tram, and with TR, lepving Hieekrbitrators to
determine:
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o wWrecks were caueerd by MAN GHH's
cxpander or by Barnard and Burk's design
and piping.  The arbitration panel heard tes
timony in Jamanry and Morch of 1956

Adsn i March of 1HEL while the artitra
tiop procesdings were pending, Barnard and
Burk moved for Hale 1] sanctiors agsinst
MAN GHH, arpuieg that MAN GHH had
improperly attempied to relitigaie the ==ue
if the arbitrul venus i w bl Nl & |'|-l,|||_l\. Fvi st
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[n .‘-.r.._-. il 19509, the arbitrators retorned
an award o faver of MAN GHH, concluding
that Barnard and Burk's design and piping,
g I||1'|,""\.- |.H,:|'\- Bl s -l'\.lﬂrll-l"" |.,|||
causes] the bao wrecks. The panel als
awarded MAN GHH costz and conversion
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Barrsird and Burk then moved the distrie
court o vaeste the srbitrstion swards, on
grounds that the principal arbitral sward was
“wrbitrary and capricious™ and that the arhi
tration panel impropesty and prejudicialy
pdmitted certain tesfmat) and evidence, and
that the costs #ward™fhd conversion rate
eompersation. gavdd shookd be vacated along
witk the principill dward. The district court
dended the metdn and confirmed the panel’s
awangy, e Nitrem, B8 FBapp. 162 Bar-
marvhiind Burk siow appeals the dental of that
motiogd. asking four questione:

1. Whether the arbitrators’ faifure to con-
tiet the arhitration in striet sopformdty with
the apreement of the parties required the
district court to vaente the prinelpal arbitral
award;

2. Whether the award shoald be vacsted
becaase of the panel’s sdmission of 1) 4 tech
nical report that was proffersd st o relativaly
lutp date in the proceedings, and ) the test
TRy ol =n expert who kad been pm'iu}.n-'.:.
retained by THI and who provided opinions
arainst Barnard and Burk's interests:

& Whether the distrist court abuased it
diseretion in delermiming that the sebieeso
awnrds were not “arbiicary and eapricious;"
e

i. Whether the conversion rube and cost
fudirds should b vacsted slong with
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[FUBLISH]

[N THE UNITED STATES CCURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

keSS u.tm'chPm
D.C. Docket No. 85-1770-CIV-T{17( CIRCUM
MAY 2 2 1998
INDUSTRIAL RISK INSURERS, EARNARD THOMAS K. KAHN
& BURK GROUP, INC., BARNARD AND CLERK
BURK ENGINEERS AND CONSTRUCTORS./ZINE..

ISI, INC, AMERICAN HOME ASSURANCE 00.,

Defendants--Third-Party-Plainciffs--Appellants,

wersus

M.A.N. GUTEHOFENUNGSHUTTE GmbH,

Third- Party-Defendanc--Appellee--Cross-Appellant.

He. F4-2530

D.C. Docket Na. B5-1770-CIV-T-17

HOLLAND & ENIGHT, MARK E. GRANTHAM,

Appellancs,

vearsus
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INDUSTRIAL RISK INSURERS. SARNARD

& BURK GROUP, INC., BARNARD AND

BURK ENGINEERS AND CCIMSTRUCTCRS, INC.,
ISI, INC, AMERICAN HOME ASSURANCE CO.,

Defendancs--Third-Party-Plainciffs-- laan,

O

*

Appeals from the United States Dis §Euu.rl:

for che Middle Distcrict of a
(May 22, 19%1%
Before TJOFLAT and EDMONDSON, Ci: Judges, and NANGLE*, Senior

District Judge.

O

*Honorable John F. Nangl ior U.S. District Judge for the
Eastern District of Mi i, sitting by designation.

N
g &
N\
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-— S I eep— -

Tewl mid s =iEQULT Judge:

Industrial FRisk Insurers, Sarpard and Burk Group, Inec.,
Barnard and Burk Engineers and Conscructors, Inc., ISI. Inc., and
American Home Assurance Company" appeal from the district court's
denial of cheir motion to vacate an international cawqug%;&il
arbitration award. On cross-appeal, respondent M.ATRN
Sutehoffnungshiicte GmbH ("MAN GHH") challenges Eﬁjkﬁihtrlct
court's danial of pre-judgment intarsstc. In,?'ﬁiparate appeal,
MAN GHH challenges the district court's ifpgsition of sancticns
under Federal Rule of Ciwvil E:n:edure_-.l;i.__ "We affirm che districe
courc's danial of the metien to ?*;Eﬁl%fhl award. We vacate the
district court's denial of p:g;déﬁ@hnt interest, however, and
remand for reconsideration ?f”§hd: issue, We also reverse the

district court's impositiQh-of Rule 11 sanctions.

I.
This cum§Lg$4:unm=rtinl litigation began cover a decades ago,
in 198s5.° Nigram, Inc., a Florida nitric acid manufacturer,
:nnnraand:kith Barnard and Burk Group, Inc., a Texas
:n:pu?éﬁidn.'fnr the provision and installatcion of a cail gaa
u@&ﬁq‘ur in Nitram's Tampa, Florida nitric acid manufacturing

N\

! The only interest of American Home Assurance in this
appeal is that it is among the parties againat whom costs were
imposed by the arbitral panel. As stated jpfra part I.C, we
affirm chat costs award. We omit any further refersnce to
American Home Assurance for claritcy's sake.

1

Wa recite only those facts and prior procesdings |
necessary to an understanding of the issuess raised on appeal.

3
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oclanc. darnard and Burk Group then angaged Barnard and Burk

Sngineers and Constructors, Ine., a Louisiana corporaticn, Co

r -.— 51 - 1 | - ¥ | 10 % £ :-... & b
parform che design enginearing work for cthe installaticon, and

L]

angaged IS5I, a Louisiana corporation, to perform thes constructicon
-’

work.' (We refsr hersinafrer to the Barmard and Burk qpqﬁgz
Barnard and Burk Engineers and Constructors, and IS\ &
collectively, as "Barnard and Burk®). BSarnard add Surk Group in
turn concracted to purchase tche tail gas u:gjﬁ&@ﬁ from M.A.N.
Maschinenfabrik Augsburg-Nirnberg AG, a Gj}n;ﬁ turbine
manufacturer. MAN GHH., ths hppullu.ﬁfinnl-hppnllan: in this
appeal, is a spin-off :nrpnrathﬁﬁpi;,and the successor-in-
interestc to, M.A.N. Mal:hizenﬁzb*ik”Augﬂburgiﬂﬁ:nbnrg AG.
MAN GHH was responsible for(designing, manufacturing, and
delivering a functicnal,r.nthh'gu axpander and for providing
technical guidance rpgnéﬁiﬁg ics installation; Barpnard and Burk
was responsible ﬂpﬁ;ﬁﬂi piping required to put the expander inco
service.
= The %ali“'ﬁmu expander was installed in the Tampa plant in
lace l%%ﬁsgﬁd early 1985. On January 1§, 1985, during start-up

8, moving and stationary components of the expander came

AN
\3§F§ tact with esach cther. This caused a "wrack® of tha

' A tail gas expander is essentially a turbine which generaces

electricicy from waste gasses given off in the nicric acid
manufacturing procesas.

' Barnard and Burk Engineers and Construccors, Inc., and
ISI, Inc., are both wholly-owned subsidiariss of Barnard and Burk
Group.
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machine, deforming ity rotor, SCArring LCS sStator casing and

descroying seals. Parts of tha axpander were raturnad co Germany

L]

or repair and the piping was modified. On March 23, 1985,
during a second attempt to start the curbine, the sxpander

guffered a second wreck. ZSas

= st al,, 848 F.Supp. 162, 164 (M.D. Fla. 136M\\ The
machina was rebuilt again and after further pipiﬁ&tmaﬁifi:ntinnn,
it ran successfully; the two wrecks, however,(had resulted in
months of down time and millicns of dollar® iR damages.

Nitram had purchased business r;;h?iﬁhﬂran:n from Induscrial

Risk Insurers ("IRI"), a Hartford, E_énﬂ&c:icut. consortium of
insurance companies thac prw%ﬁ{’bﬁhin&u risk insurance to
cercain large manufacturinggy p?ﬁthasing, and induscrial
concerns.® IRI refused tqjpay ¥itram for the losses caused by
tha firsc wreck unde;»#ﬁ#?im': business risk policy with IRI,
arguing that the Hgi&hs ware caused by Barnard and Burk's poor
design and defective piping, and that the losses due to che
:wruckl :hlrifﬁtl were not covered by the policy. IRI
acimuwlud?eﬁ Ehat the policy did cover some of the losses due to
the H(hdh‘wrich and made payment for those losses under the

NN
B . In October of 1585, Nitram sued both IRI and Barnard and
in Florida state court, arguing jpter alia cthat gpe of tham

! several other companies were parties to the litigacion i
the district court in various capacities, but were not parties to
the arbicral proceeding that gives rise to this appeal, and are
consequencly not parties to tchis appeal. We omit refersnce to
them for clarity's sake.
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had z3 pay Zor.th= remaining losses: if Barmard and Burk was ac

fFaulr for che wrecks, MNitram argued, tchen Barnmard and Burk was
liable; if Barnard and Surk was not at fault, then the loss due
the wrecks was covered by Nitram's policy with IRI. IRI, as
Nitram's subrogee, cross-claimed against Barnard and QHikgng cthe
amount of the parcial payment IRI had made t£o Hit:apﬁﬂﬁéif its
policy. Defendants IRI and Barnard and Burk cifp Femoved the
case to the distcrict court on grounds of dif,fiiﬁ?. and Barnard
and Burk counterclaimed againat NitEram, qyfgging variocus bresaches
of contract by Nitram.

Barnard and Burk proceeded :uﬁgﬁgifa third-party claim
against MAN GHH, asserting ':':':al; ;g!‘-‘GHH'E faulty expander, and
not Barnard and Burk's duig’nf‘::_m-»tuping* caused the two wrecks,
and that MAN GHH was thgﬁ:.:g}nii required to indemnify Barnard and
Burk for various cuuu._;a@er*‘:ar lost business. WNitram then
settled with IRI, and“#ts claims against IRI were dismissed. As
a result, IRI waysSubrogated to Nitram's claims against Barnard
and Burk.

In A,p:t;{fnf 1387, MAN GHH moved to compel arbitration of

S\

Barna Burk's third-parcy claim against it, pursuant to an

tion provision in its contract with Barnard and Burk for
design, manufacture, and purchase of the expander. That
provision, as amended, provided for binding arbitration in Tampa
under the rules of the American Arbitration Association and under
Florida law. Tha district court ordered arbitration pursuant to

this provision in July of 1587.
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In Cecember of 1387, Nitram amendsd irs complaint =5 scate
claims direccly against MAN GEH. Nitram brought tort and breach-
cf-warranty claims alleging cthat the expander was dafectcively
designed and manufactured by MAN GHH, and demanding
indemnification in case Nicram was held liable to Eamm;ii__é.ﬁd
Burk. IRI, as Nitram's subrogee,; added a cross-clajim ifém.r.s: MAN
GHH for good measure. In August of 1988, MAN GHH mﬂved for, and
the district court ordered, arbicration of chése)Zdlaims as well.

Barnard and Burk then sactled with h:‘,ij:'E:;rﬂ-. and with IRI,
leaving the arbitrators to determine:

1. Barmard and Burk's thirdjpgrgg”ﬂnmglaint againat MAN GHH;

2. Nitram's complaint .l.gli;ﬁ MAN GHH; and

3. IRI's cross-claim agaAicse’ MAM GEH as Nitram's subroges.
All of these claims turned len whether the two wrecks were caused
_hr:,i* MAN GHH's expa.nder-ﬂr by Barnard and Burk's design and piping.
The arbitration papsal ‘h:‘ea.:"d. tescimony in January and March of
1993.

Also in;ﬁ;ﬂh of 1993, whilea the arbitration proceedings
wWars pu;:d{.nﬁ, Sarnard and Burk moved for Rule 11 sancticns
againac MAN tﬁ:ﬂ. arguing chat MAN GHH had improperly atctempted to
re gate the issus of the arbitral venue, which had already

n decided by the district court. Tha district court agreesd
and imposed sanctiona upon MAN GHH's counsel in July of 1993.
Ses s , 149 F.R.D. 662

(M.D. Fla. 1993).

In May of 1393, cthe arbitrators returned an award in favor
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ng that Barnard and Burk's design and piping,
noc MAN GHH's cail gas axpancder, had caused the two wracks. Thas
ganel also awarded AN SHH ~o=rs and conoversion raca
~ompensacisn.

Barnard and Surk then moved the district court :;wﬁlﬁi:a che
arbitracion awards, on grounds tchat the prinlc1palvifﬁ¥tral award
was "arbitrary and capricious” and thac the arhi®gacion panel
improperly and prejudicially acdmitted :=r:15ﬁktﬁitxmnn? and
avidance, and that the costs award and :g&iﬁfﬁiun rate
compensaticn award should ke vu:t:ud)‘iﬁ@ﬁ with the principal
award. The district court denied Lhe Wotion and confirmed the
panel's awards, See Nitram, E‘HE",-'-F}"EL:;I;:. 162, Barnard and Burk
now appeals the denial of thSc'mbtion, asking four gqueations:

1. Whether the arbityacors' failure to conduct the
arbitration im strick cqnformity with the agreementc of the
' parties required the'district court to vacate the principal
arbitral award;

2. Hl'“mcq‘&w tha award should be vacated becauss cf the
panel's admission of 1) a technical report that was proffered ac
a4 e ‘:%ilr:lncn date in the proceedings, and 2) the cestcimony
o expert who had been previously retained by IRI and who

ided opinicns against Barnmard and Burk's interescs;

3. Whether the district court abused its discretion in
determining that the arbitration awards were not "arbitrary and
capricious;" and

4. Whether the conversion rate and costs awards should be
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vacaced aloog with the principal award.
On cross-appeal, MAN GHH challanges che district courc's
refusal To award to MAN CHH prejudgment interest from the dace of

the lastc arbitral award through the date of the district courc's

V&

judgment confirming che arbitral award. MAN GHH also q;i;" a
saparace appeal challenging the discrict courtc's 1m?ﬁ:§t;un of

Rule 11 sanectcions,

L.

As a threshold matter, we must dgp@f?fnu the source of our
jurisdiction. We must inqQuire ;un{lgﬁﬁjh into the source of ocur
jurisdiction whensver it might béﬂfﬁé&u:a:iun+ oeE Miscobt Corp.
¥, Zaremba Walden Co., 248 Fﬂ&_;{aﬁ. 1192 (11* cir. 1588). The
district court proceeded ia cHe belief that its jurisdiction was
grounded in divﬂrﬂityr.ad&'ihat its creacment of the arbicral
procesdings was thtg;iatu controlled by Chapter 1 of the Federal
Arbitraticn Act {ikmiﬁl, 9 U.5.C. §8 1-16 (1994), which covers
domestic I:hq%:niiprucuiding:. ¥We conclude cthat the district
COUrt was_‘i:i';_errar, and hold thac cthe case is controlled by
Chapt ﬁ.«ﬁg"af the FAA, 9 U.S.C. §§ 201-208, which covers
in Ilx“::l.a‘:n:mll]. arbitral proceedings.

The instant case presents an issues of firstc impressicn in
this court: Do the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the "New York
Convencion®), and thus cthe provisions of Chapter 2 of the FAA,

govern an arbitcral award granted to a foreign corporation by an
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arbicral pamel sigcting in che United Staces and applying American
fadaral or state law? We hold chat they do.

The Hew York Convention was drafted in 1358 under th
aggpicas of the United Nacions. Sg¢ Conventicn on the
Recognition and Enforcement of Foreign Arbicral Awards,
cpened for sicpacurs June 10, 1958, 21 U.5.T. 2517, R X.A.5. No.
€997, 330 U.N.T.S5. 3. Tha Unitea States acceded<«fo Ttha treaty in
1970, and Chapter 2 of the FAA was passed tha€f jwame year. The
purpose of the New York Convention, and ¢}1fhi United States'
accession to the convention, is to "epgdforage the recognition and
enforcement of internaticnal arbitral ‘wWards,® Bargessn v. Jogsaph
Muller Corp., 710 F.2d 328, 332 Eiépéir. 15831), to "relisve
congestion in the courts and-tQ provide parties with an
alcarnative mathod for disput® resolution that ([is] speedier and
less costly than li:ig;ni&n.' Ultracashmers House, Ltd, w.
Mever, 564 F.2d 1176\ Y178 (1lch Cir. 1981). See also gensrally
Lecnard V. Quiglep, "Accession by the United States to the United
Naticns Cunynpﬁ;nn on the Recognition and Enforcement of Foreign

b e, Awards,* 70 Yale L.J. 1049 (1961) (recounting the
d-liht%iéinnl of che New York Conwvention and describing
acteysion's benefits for the U.5.). The Convention, and American

rcement of it through the FAA, "provide(] businesses with a
widely used system chrough which to cbtain domestic enforcementc
of internmaticnal commercial arbitration awards resclving contract
and other transacticnal disputes, subject only to minimal

standards of domestic judicial review for basic fairness and

10
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consistency -With national public policy. G. Richard Shell,
"Trade Legalism and Inrerrmacicnal Relaticns Theory: An Analysis
of czhe World Trade Organizarc:ion,® 44 Duks [L.J. 829, BB8 (1995).
The Mew York Convention is incorporated inte federal_ law by
the FAA, which governs the snforcement of arbicracion ";:?ﬁpﬁ_a'.l.nn::.
and of arbicral awards made pursuant to such ax;rrlul'q'!,msﬁ:i~1 in
federal and scate courts. Saes Al -Bruce Termag ¥~ I
¥, Dobson, 513 U.S. 265, 269-73, 115 S.Ct. 8y \MN7-35, 130
L.Ed.24 783 (1995). Chapcer 2 of ths Acty ?"U.S.C. §§ 201-208,
mandates the enforcement of the New Tﬂ:ﬁmntinn in United
Scates courts. See 3 U.5.C. § znl -ﬁapur 2 generally
ascablishes a scrong pr-t:umgl::.:rr '::ﬂ: fun:rr of arbitration of

international commercial disputss, gea Mitsubighi Motors Corp, v,

" heS7 473 U.S. 614, 638-40, 105 S.CE.

3346, 3353-81, B7Y LEd‘iﬁ"Hi (1985), and creates original
faderal subject-macter Aurisdiction over any action arising under
the Conventicn.(\J3se 9 U.S.C. § 203; H.R. Rep. No. 91-1181, atc 2
(13701, ugm ig 1870 U.5.C.C.A. H'. 2601, 3602 ("Section 203

gives orig jurisdiction over any action or proceeding falling
unde fanﬂntinn ta the discrict courts of the United States
T ess of tha amount in controversy."). AS an exsrcise of

Congress' treaty power and as federal law, "[t]lhe Conoventcion
must be enforced according to its terms over all prior

inconsistent rules of law." 3Zadgo, Inoc. v, Pecpoleos Mexicanos
'] , 767 F.2d 1140, 1145 (5™ Cir,

1585) .
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The Ccavemtisn by 1cs Cerms appliss CO only two sorts of
arbitral awards: 1) awards made in a councry other chan chac in
which enforcement of the award i1s sought, and 2} awards "not
considered as domestic awards in* the councry where enf:;:emunt
of the award is sought. It is apparent thac the ar‘.:u.;zg"k Award
atc issue in the instcant case does not fall wichin AR Sirsc
category. We hold, however, that it does fall yi{hﬁn';ha sacond
category. Section 202 of the FAA provides ;ﬂ#t}ill arbitral
awards arising out of commercial rtlutiﬂnﬂﬁiﬁl fall under the
Convention, except for those awards thab “hris(e] cuc of . . . a
[commercial] relationship which iq;qafituly between citizens of
the United States . . . ." 32 u-!,r: § 202.° We read this
provision to define all arbjrral’/awards not "entirely between
citizens of the United Stakes” as "non-domestic® for purposes of
Article I of the Coriyeg€ich. We join the First, Second, Seventh,

f The en:;rﬁ"iintinn reads:

An a tion agreement or arbitral award arising out
af a al relatiocnship, whether contractual or not,
‘Ax considered as commercial, inecluding a
action, contract, or agreement described in
iecn 2 of this title, falls under the Convention.
agresment or award arising out of such a
$‘ relactionship which is entirely bectween citizens of the

United Stactes shall be deemed noc to fall under che
Convention unless cthac relationship involves property
located abroad, envisages performance or enforcement
abrocad, or has some cther reasonable reslation with one
or mors foreign states. For the purpose of tEhis
section a corporation is a citizen of the United States
if it is incorporaced or has its principal place of
business in the Uniced Staces.

? U.5.C. § 20a.

12
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and M:nth Circuits in holding thRAt arbicracicon agre=aments and
awards "NOT Considered as domeatilc" in the United Staces ares
chose agreamants and awards
which are subject to the Convention not because [chey
ware| made abroad. but because [they were] made wicilhb

the legal framework of another country, e.g., \
pronounced in accordance with foreign law i = =
' 1

this hruld[] conacructlion because it 1S mu:in;n ins
wich che intended purpose of the creaty, wh{tﬁ'wnl
antered into to encourage the recogniticfi apd
enforcement of internacicnal arbicracignNawards.

Bargegan, 710 F.2d atc 932 (emphasis ldd!d},fin:lrnal cicacion
omicced) ; sss also Yuguf Ahmed Alchap{p/s Sons. W.L.L. v, Tovs
"B* Ug, Ine., 126 F.3d 15, 18-15-(3dSir. 1997); Jaip v  de Méré,
S1 F.3d €86, 589 (7th Cir. 139%) \sracing that che New York

Convention and § 202 "mandatie () that any commercial arbitral
agreement, unless it iagﬁfﬁiﬁnn two United States citizens,

. involves property 19#5&&3 in the United States, and has no
reascnable relatignship with cne or more foreign states, falls
within the Comvedtion®); Ministrv of Defense of the Islamic
Egpuhl.H_nﬁmifih_xi_ﬁgulﬂ_Ln;* B87 F.2d 1357, 1382 (9th Cir.

1983) Ehd}ding that New York Conventicon applies when arbitral
qih . « . arise(s] ocut of a legal relationship (2) which

nmlr:ul in nature and (3) which is not sntirely domestic in
scopa®, and that the award ac issue was "cbvicusly not domestic
in nature because Iran (was] one of the parties to the

agreement®); Ledee v. Ceramiche Ragno, 684 F.2d 184, 186-87 (1™
Cir. 1582) (scating chac Chapter 2 mandates anforcement of a
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Writ-en Sommers:ial arbicral agreement when one of the parties co
tha agresment is not an American citizen). Specifically for
purposes of the case gyb judice, we hold that an arbitral award
made in che Unitsd Staces, under American law, falls within the
purview of the New York Convention--and is thus gnvurn;;ﬁﬁﬁ
Chapter 2 of the FAA--when one of the parties to thy” Fpitratisn
is domiciled or has its principal place of bu:;qE!q«Eﬁtuide of
the Uniced States.

MAN CHH is a Garman corporation. Thgéggﬁi::nl award granced
to it by the Tampa panel is th£r=fnrtjn§ifﬂﬁm¢utlﬂ wicthin the
meaning of § 202 of che FAA and arcicleVl of the New York
Conventicn.’ We tharefors hnld.l__ﬁ.‘-iﬁﬁll subject-macter

jurisdiction over this appeal’

N\ II.

Having e::ahl;;_.i‘hi!ﬂr' the source of ocur jurisdiction, we move
co address thuikpial on the merits. The Tampa panel's arbicral
award must hg:“«a@;nﬂmd unless appellants can successfully assert
one of thg huvan defenses against enforcement of the award

inumlﬁ}dhd'in Arcicle V of tha New York Convention.' See

appellants argues cthat the award at issue does not fall
r the Convention because MAN GHH's American subsidiary was
also a party to the arbitration. The presence of the subsidiarcy
does not, however, take the award cut of the purview of the
Convention, 3o long as the foreign parent was a party to the

procesding.
* Article V reads:
1. Recognition and enforcement of the award may be

14
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refused, At the request =f the party against whom it is
invoked, only if chat parcy furnishes to the competenc
authoricy where che recognition and enforcemsnt is
sought, proof that:

la] The parties to the agreement . . . wers nder
the law applicable to them, under somes incapacic{/~er
che said agreemenc is not valid under the law @\Which
the parties have subjected it or, [ailing any \_
indication therecn, undar the law of tha cougeyy whers
the award was made; cr N\

(b} The party against whom the awdgd-1is invoked
was not given proper notice of the afhoihtmenc of the
arbicrator or of the arbictracion progeddings or was
otherwise unable to present his gabg; or

(e} The award deals with.a\d¥Iference not
contemplated by or not fal;i#q'ﬁithin the terms of the
submission to arbitration, OF 1t contains decisiona on
matcers beyond the scope (of\the submission to
arbitration, provided pfa®y/ if{ the decisicns on matters
submitted to arbitratian fan be separated from those
not so submitted, chak.parc of the award which contains
decisions cn mactgrs submitted to arbitration may be
recognized and safdrced; or

(d) The compésition of the arbitral authority or
the arbitral\ pPocedure was not in accordance with the
agreement af\the parties, or, failing such agreement,
was not/ip™accordance with the law of the country where
the ar{ization tock place; or

~\ le) The award has not yet become binding on the
és, or has been set aside or suspended by a
centc authority of thae country in which, or undar

T

the law of which, that award was made.

S

2. Recognition and enforcemesnt of an arbitral award
may alsc be refused if the competent authority in the
country where recognition and enforcement is sought
finds that:

(a) The subject matter of the differsnce is not
capable of sattlement by arbitration under the law of
chat country; or

(b} The recognition or snforcement of the award
would be contrary to the public pelicy of that country.
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see alsg N
Syg Oil Co., 733 F. Supp. 800, 813 (D. Del. 1590). Tha
appeilants Tear the burden of proving chac any of these sayan
defangag 12 applicable. 3Saa ;mng;;g;_ﬂ;h;;g;an_:gg;;,;ﬁjs;?}:d
at 336.

Only two of the seven snumeraced defenses mighteapply to the
inscane casa, The firsc is thar found in Ar;i:li’?tl?#d], which
provides that a court may refuse to ﬂﬂnfiqm-ﬂﬁfin:lrnntznnal
arbitral award if "the arbitral procedds® was not in accordance
with the agreement of the parties.’~ Th¥ second is thac found in
Article V(2) (b)), which pruvidequ£$dt"a court may refuse to
enforce an arbitral award if/™che’ recognition or enforcement of
the award would be contrasy-ee the public policy of" the counrry
where snforcementc i:t;uQEhE. :

The appellan;aggigﬁa that the procedures of the Tampa pansl

were not in acogiBance with the parties’ arbitration agreement,™

Comvenci nﬁﬁgbth' Recognition and Enforcement of Foreign Arbitral
Awards, . 5., opened for sigpaturs June 10, 1958, 21 U.5.T.

2517, , 330 U.N.T.S5. 3, rsprinted in 9 U.8.C.A. § 201 note
(Weas . 1997). The New York Conventcion's enumeracion of
de against enforcement is exclusive. ZSgg part II.C, infram.

In Bopper . Cltv of Dricharg, 61 F.2d 1206, 1209 (1llth
Cir. 1981) (=n banc), this court adopted as binding precedent all
decisions of the former Fifth Circuit handed down prior to
Cccobar 1, 1981.

“ The appellants make this assertion in support of their
argument that cthe arhitration procesdingas did noc conform to the
requiraments of Chapter 1 the FAA. The nonconformity of arbitral
procedures to the agreement of the parties "is a defense under
both the [FAA] and the New York Convention. The wording is

15
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and t=at tas award chersfore should not have Deen confirmed.
They argue that the panel should not have considered the contencs
of a cechnical reporc on the wrecks provided by the German
cechnical institute Rhein:sch-Westfilischer Technischer
Oberwachung Versin (the "TOV report®), because that repogs/was
provided to the appellants at a relacively lace dagf)\ wery
shortly bafore tha procesdings began. In :nn:igﬁg}ﬁﬁ that
report, the appellants argue, the arhi::a:igﬂ'ﬁgﬂtl violated the
rules of the American Arbitration Associa€igm} which were the
agreed-upon rules of procedure for :%p?i&ﬁitrntinn. The
appellancs alsc assert that the pgq;; yhould not have heard the
testimony of Donald Hansen, a_;q%&ﬁﬁ expert who had previcusly
been retained by Respondent TRI}-Lo inspect the tail gas expander
cmsite at the Tampa plans afrer the first wreck and who was
direccly involved in Eﬂi;fidnnign of the expander before the

. second wreck. Allowing this tescimony, the appellants argue,
violated "the wall\-established public policy protecting .
;undamnnnnlupt;ﬁ&iplau of fairness and professional conduct.®
The lpg,@iéﬂii'llsn assert a defense that is not snumerated by

the H%uﬁférk Conventisn: that the arbitral award should be

\ 9

\ﬁhtly different but there is no reason to think the meaning
differsnc.” Lapder Co. v, MMP Igva,, Inc., 107 F.3d 476, 481
{(7eh Cir. 1997) (intermal citcatcion omitted). We therefore creat
the appellants' argument that the nonconformity of the arbicral
precedures to the agresment of the parties violated Chapter 1 of
the FAA as an argument that that nonconformicy was a violacion of
the New York Convention and Chapter 2. Likewiss, wa creatc tche
appellancs' argument that the admission of Hansen's testcimony was
a viplation of public policy warranting vacacur of the award
under Chaprer 1 as an argument for vacatur under Chapter 2.

17
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vacaced oo the ground chat it is *arbicrary and capriciocus.*

We review de povo the district court's detarminacions thae
the procedures chserved by che arbitrators were in accordance
with the agresment cof che partcies, that the admission of Hansen's
tescimony was not viclacive of public policy, and chat ghe Award
was not "arbitrary and capricicus.” Seq Firgtc Cotioffia e

h I v, K , 514 U.S. 938, 947-49, 115 5.Tt. 1920,
15328, 131 L.Ed.2d 3385 (1555) (requiring de povo yeview of
gquastions af law involved in a district cotxt™a rafugal to vacate
an arbicral award). We hold chat the admi®sion of the TOV repert
was in accordance with the AAA rules and therefore with the
agreament of the parties. We ﬂl;;-ﬁﬁld that the admission of
Hansen's testimony was not arvialation of public policy of the
sort required to sustain q |defense under the New York Convention.
We further hold that po“defTense ajainst enforcement of an
" internacional arbitfad-award Under Chapter 2 of the FAA is
available on che\'ground that thes award is "arbitrary and
capricious, \ef on any other grounds not specified by the

Conventign.\

A.
# -
“xg Rule 3 of the AAA's Supplemsntary Proceduressa for

Internacional Commercial Arbitration provides thac

[alt the request of any party, the AAA will make
arrangements for che exchange of documentary evidence
or lists of witnesses betwean the parties. 1In
international cases, it is important that parties be
able to anticipate what will transpire at the hearing.

18
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Sy sssSperating in an exchange of ralevant informacion,

The TUV report was provided to the appellancs on Jan. 8, 1991--
the FriZay tefors the Monday when the arbicration proceadings
bagan--and was notc admicted into evidence by the arbitrabtors
until March 2§, 13953. The appellancs cbjected to ifM\Mdmission
ar that cime and wars allowsd £o cross-examine Hgnqln’lbnu: Ehe
insticute's report and about his cun:lus;ung baded on ic. The
appellants also rebutted Hansen's tescimgedw with cescimony from
axperts of their own.

MAN GHH did produce the TOV repor® very shortly before cthe
commencement of the arbitraticn pr‘::ﬁi:eedingu. Sut arbitracion
proceedings "need not follow™al~the “niceties' of the federal

courts; [they] need provide-cnly a fundamencally fair hearing."'t

" The appellants-rely on this language from Grovner as an
independent grourld for their argument that cthe arbitral award
should not be gAfdpced: they argue chat, because the TUV report
was admitCed Anby the arbitral proceedings on such short nocice,
and because Hanpen's cestimony was admitted, the procesdings ware
fundamentally Yinfair, and the awards arising from that procseding
should be vacated. As a threshold macter, we note that this
argumens \assumes thact a defense against enforcement of an
inte ional arbitral award is available on cthe ground thac che
arbisral proceeding is "fundamencally unfair." This is an open

icn. Sea ipfra part I.C (discussing exclusivity of the New

Convention's enumeration of defenses against enforcement).

need not decide this question, however, because it is apparent
that thes admission of Hansen's tcestimony and the relatively lace
provision of the TOV report did not render the proceedings
fundamentally unfair. The appellants had ample opportunity to
rebut the report and Hansen's testimony, and in fact did so with
expert witnesses of their ocwn. Any undue prejudice caused by the
admission of Hansen's testimony and of the TUV report was
therefore cured sufficiently to ensure that the proceedings ware
not rendered fundamencally unfair by cthe admission of these
materials.

19
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ZLQVner . GeOESId-Pacific, 545 F.2d 1289, 1190 (Scth Cir. Unic 8

1980) . "An arbitrarer enjoys wide lacicude in conducting an

arbicration hearing., Arbitration proceedings are not conscrained
by formal rules of procedur= or svidence.' Bgbl ¥. Day. 954
F.2d €79, 8§85 (llch Cir. 1992), gv s ] il ;;
Xaplan, 514 .8, 938, 115 S.Ce. 15920, 131 L.Ed.2d 935, ]
Arbitration rules, such as those of cthe AAA, arE:gp:jﬁ::nnally
written loosely, in order £o allow arbi:ratqrq'ﬁg‘:esulvu
disputes without the many procedural requ;ﬁgphncs of litigacion.
The AAA's Rule 3 is a prime !Kﬂmalf;_: ‘It does not require
parties to provide all dn:uments_by ?g?#bertain deadline; rather,
it notes the importance of prediﬁ{;ﬁulity in the procesdings and
of the efficient axchange of realstant information, and provides
cnly that “the AAA will make Irrangements for che exchange of
documentary evidence.® zﬁlre is thus no notice requirement in
Rule 3 thar MAN GHH|ceuld-have viclated; instead, arbitrators are
left wide discretiln to require the exchange of evidence, and to
admit or enga evidence, how and when cthey see fit. This is
the rulg. e‘tn‘*ﬁ:ﬁch the parties agreed, and we therefore cannot say
thac N}%iuiﬂlf late provigion of the TOV report, and its
agﬁ&?nn by cha panel, conscituted a failure of the panel to

R\

“ In stein v, Revnolds Securities, Inc,, 667 F.2d 33 (llth
Cir. 1382), this court adopted as binding precedent all decisions
of Unit B of the former Fifth Circuit handed down after September
id, 1981.
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agdhers -2 TRE partisg' agreamERT.™

H.

The appellantcs also argues that che award should be vacaced
on the ground that the arbitration panel improperly heaph
tescimony from Hanssn, a piping e&xpert who was ru:q{ﬁﬁﬁ:hy
appellant IRI to inspect the tail gas expander ;ﬁ};ﬂ&jnnli:t ac
the Tampa plant after che first wreck and who{ was' directly
involved in the redesign of the ixplndlrJgiq;ﬁg before the second
wreck. Tha arbitration panel call:dlﬂgﬁigﬁ to tescify sua
sponte, after the appellantcs nhqugga.ﬁﬁ MAN GHH's actempt to
call him.

The appellants assert fMab-[f]ederal and Florida cases
uniformly prohibit 'side-gwitching,'” that is, testimony against

a party's interest by-af expert witness formerly retained by that

L¥ N

Respo £s\alsoc argue that the admission of the TOV repert
at a relaci 'ylate dace viclated che panel's own prehearing
order, Th%n; ar provided chac

[ side shall submitc ics sxpert witnessss' reports,
ss depositiona, or excerpts, to be relisd upen,
expert witness summaries/affidavicts, which shall
include che axperts' backgrounds and hiscory, in
$ plicace, to the Association, for cransmiccal co
the Arbicrators, by June 12, 1993.

The admission of such documents after June 12, 1952, in
contravention of the panel's order, might or might not violate
che agreemsnt of che parciss. We nesed not reach that questciocn,
however, because the TUV report was an exhibit, not an "expert
witness[]' report(], witness deposition(] . . . excerpt(] s
sxpert witness summar(y,] [or] affidavit(].” Its production was
therefore not regquired by the prehearing order, and that corder
was not violated by its late production.
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party.”' Such testimony, they argue, violates “the well-

ascablished public policy proteccting . . . fundamental principlas
of fairn=as and professicnal conduct." The appellancs cite no
rule of procedure or of avidence, and not 3 single case,
ssrablishing tne purported "rule against sice-switching.V

Rather, the appellants cite cases prohibiting attorpey$ from, or

disqualifying attorneys for, contacting counterpagti®a'’ experts

in violaticn of: 1) Fed. R. Civ. P. 26, sea GixMNincer v.
Artiles, 727 F.2d 888 (1oth Cir. 1984); 2)yN\athorney-cliesnc
privilege, see Rentclub, Inc. v, Transamirica Rencal Fin, Corp.,

" As an initial matter, we doubt whether Hansen was in fact

an "expert witness" for IRI, apd wmot merely a professicnal
consultant who in this case happened to be a fact witness.

Hansen never had an exclusivity-¢r confidencialicy agresment with
IRI and was never asked to/serse as an expert witness in che
litigation in district cgure~ These facts alone suffice to
discinguish the instant gase from the Middle District of

Florida's holding in h?:ww
Corp,., 811 F.Supp. §§1 JM.D. Fla. 1552), upon which the

appellancs rely. .Most important, however, Hansen directly
ocbserved the redesign and reconstruction of the expander after
the first wreck,\2hd consulted with the parties during that
process; in phis“regard his status in the arbitration proceeding
_was. much the Samde as that of a consulting physician in a medical
nllp:l:tlﬁ‘*ﬂlll Neverthelesas, wa assume arouenco that Hansen's
consulting work for IRI gualifies him as IRI's "expert witness®
for purpases of this discussion.

A!! \Rule 25(b) (4) (B) provides:

<
. “« A party may, through interrogatories or by deposition.
discover factas known or cpiniona held by an sxpert who

has been retained or specially employed by another
party in anticipaticn of litigacion or Eﬂpultinn for
trial and who is not expected to be called as a witness
at trial, only as provided in Rule 315(b) or upon a
showing of exceptional circumstances under which it is
impracticable for the party sesking discovery to cbtain
facts or cpinions on the sama subject by other means.
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311 F.5upp.-£51 (M.D. Fla. 1992); or 1) the confidencialicy of

work product or litigacicn stracegy, zge MMB/Wallace Power &
712 (D. Conn. 1991);

609 F.Supp. 1%L (D.

Colo. 1385). The effect of these rules, taken '_::-gl:t"a.':.' {g chac
parcies will rarely be able to avail themselves of che\services
af the other side's expert witnesses--but that is mefely che
affect of these rules and not a ruls unta icgalf® In the absence
aof any precedent, wa decline cto recognize/en blanket rule or
policy against "side-switching.”

Moreover, none of the :cncerns ivthe cases cited by
respondents are implicated by hht<ﬁrbitrlt1nn panel's admission
of Hanzen's tescimaony. Rulf-zi dces not independsntly apply to
arbitration proceedings, .and attorney-client privilege is not a
concern because there dd To allegation that Hansen divulged any

" informacion properly‘pfotected by che privilege. Concerns about
the :nn.fidnn:il‘h'.:.:.r.nl work product and litigation strategy are
pﬂ:.impltcaﬂid,be:ause Hansen was called by the panel, not by MAN
.GHH. anﬁtﬁiéipue his testimony before cthe panesl neicher relied
upan@ng; confidential work product of IRI'a attorneys nor

=

i ad any information about the respondentcs' litigation
<
Finally, even if such concerns were implicaced by the
admisgion of Hansen's testimony, we could not consider vacacur of
the district court's order confirming the award unless that !

admisaion fell within ocns of the New York Convention's seven
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grounds far.zefusal co enforce an award., Sge M G C Cozxp, v,
37 F.3d 844, 551 (8" Cir. 1996)

(" [T]he Convention ligsts the exclusive grounds justifying refusal
to recognize an (incernaciconal] arbitral award."). Even if che
purporced "rule against side-switching® did esxisc, for g.ns;_;n:::
it would not control arbitracion proceedings unless ,Iti\gf,partieu
agresd to be controlled by ic. Sas ﬁmu_.{hjgmw
Ing,:, 931 F.2d 830, 831 {(1iEh Cir. 1991} Enuti“ri&_bhac power and
authority of arbitrator at arbitration proggeding is dependent
upon the provisions of the arbicrat tan Afgt_'ﬂ!mm= under which he
was appointed). Nor have che appellancs/established chac the
admission of Hansen's tescimony -ﬂ‘l a violation of public policy
of the sort required to sustasm\a d:efmn under articlas V(b) (2)
of the New York Conventicm. W& have held that domestic arbitral
awards are unenforceabla/6% grounds that they are violative of
public policy cnly whan/the award vioclates some "explicit public
pelicy® chact is ml-dnlined and dominanc. . . [and is]
_al:urtained V‘G{ reference to the laws and legal precedents and

not from Q_Eﬂgrnl conaideracion of supposed public interests.'"

\

Wﬂnﬂﬂ 748 F.2d

L 1495 (1lch Cir. 1984) (queoting W.B. Crace & Co. v, [ocal

Plastic Workezs, 461 U.S. 757, 766, 103 S.Ct. 217 2183, 2183, 76
L.Ed.2d 298 (1983)). We belisve that rule applies with aqual

force in the context of internaticnal arbitral awards. 3Sas
Earsons & Whittemore Overgeag Co.. Inc. v, Soclete Cepezales o=
24
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508 F.2d4 863, 374 {(2d Cir. 1974)

(holding cthat “the Convencion's pu

b
[
e
ik
Tl

[r

licy defense should be
conscrusd narrowly”). The appellants cite no laws or precsdencs
in support of their invocation of "the wall-astablished Q:hli:
policy protecting. . . fundamental principles of fairpagh phd

professional conducc.® We

(Rl

herafore hold chac che Aohéllancs
have not estcablished a wviolacion of public pnii:g*;&ffi:lnntly o'
sustain a defense under article Vib) (2) of the NMew York

Convention.

Finally, the appellants a;:ﬁ3éfgut that the arbicral award
should be vacaced on the groffid-fhat it is "arbitrary and
capricious." Sgs, =.9., Lknigg;;n_gi_ﬁhu;nigﬁ, 960 F.2d 339, 541
{11th Cir.1992), cert~Jenied, 507 U.5. 915, 113 S5.Ct. 1269, 122
L.E4.2d £55 (13%3).| WE reject this argument as well, Under che
law of this cizcydt, domescic arbitral awards may be vacaced for
Six differenc\r#asons; four are snumeraced by the FAA and two are
nnﬁ-ucgﬁﬂpd}y defenses against snforcement, derived by the courts
£rom the, statutory list. Ses Baiford v. Merrill Lvnch, Pierce.
e . 903 F.2d 1410, 1412 (11*™ Cir. 13%0). The

non-statutory defenses againsc enforcement of a domestic

award are 1) that the award is "arbitrary and capricious*** and

¥ A domestic arbitral award may be vacated as "arbitrary
and capricious® if it "exhibits a wholesale departure from the
law [or] if the reasoning is so palpably faulty that no judge, or
group of judges, could ever conceivably have made such a ruling.®
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2} shar e he award would be contrary co public
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policy. 268 1 L+ L2B F.3d
1456, 1458 (11 Cir. 1397).

As discussed gupra, the seven defenses againat enforcsmentc
of an incternaticnal arbicral award that are Enumt*atedlbn;ﬁht New
York Convention include a public policy defense. Thlgﬁunventinn
does not, however, include a defense against ¢n£ﬁi;gﬁﬁn: of an
award on the ground that the award is 'arhitnpr? and capricious.*
The omission is decisive. Section 207 of Thapter 2 of the FAA
explicitly requires that a federal coych "Shall confirm (an
international arbitral] award unlegs\i% finds cne of the grounds
for refusal or deferral of . . !fgﬂ!nrcamnnt of the award
specified in the [New ank].Eﬁpnin:inn-' 9 U.5.C. § 207 (1997
supp.). Tha Convencion #;quf provides thart "enforcemant of [an]
award may be rnfu:ldF a¥ the request of the party against whom it
is imvoked, goly jif\ theat party furnishes . . . proof that" one of
the =num=rate§_dgﬂ¢naen is applicable. Convention on the
Recognition, 8dd Enforcement of Foreign Arbitral Awards, cpened
for sig-mr.ﬁ:u Juns 10, 1558, Z1 U.5.T. 2517, 2520, T.I.A.S5. Ho.
5591 ;s;;.u U.M.T.S. 3 (reprinted ing 9 U.S.C.A. § 201 noce (West

“@Ft 1997)}) (mmphasis added). In short, the Convention's
umeration of defenses is exclusive. See Yusyf Ahmed Alghanim &
Sgpa, 125 F.3d at 20 (holding that "ths grounds for relief

enumerated in Article V of the Convencion are the only grounds

, 994 F.2d 775, 781 (11*
Cir. 1993).

United States
Page 44 of 57



available f£3r secting aside an arbictral award"):; M EC Coro.

.3d
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44, 851 (8™ Cir. 1596) (same).
cherefore hold that no defense againstc enforcement of an
incernacional arbitral award under Chapter 2 of the FAA is
available on the ground that the award is "arbicrary apd
capricicus," or on any other grounds not specified w Che
Convention. The appellants® atcempt to invoke such X defanse
thus fails.

We therefore decline to vacate the arkifral award granted tao
MAN GHH by the Tampa panel. Because wa\Fffirm che award, we also
decline te vacate the derivatcive awayde/of costs and conversion

rate compensation.

IT.
on :{Gll-lpp:nl;-ﬁiﬂ“ﬁﬂﬂ complains of the district court's
refusal to award td MAN GHH post-arbitral-award, prejudgment
intersst. MAN GHE moved the court to enter judgment on the
}rbitrnl awaxd and to grant prejudgment intere=st from the dace
the last, akbitral award waas made through the dace of the Court's
entryaf the amended final judgment. The court encered judgment
unpqgi award but declined to award such interest. The court held
\igit ita jurisdiction was grounded in diversity, and that state
law therefore would control the award of prejudgment interest.
The court then concluded that Florida law does not authorize the
granting of post-arbitral-award, prejudgment interest. Becauss

wa hold cthat the district court hald federal guestion
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jurzsdictica over the case pursuant to Chapcer 2 of the FAA, see
part I, SWEIR. and thac federal law allows awards of pastc-
arpicral-award, prejudgmentc intersest, we remand for a
deacarmination wheacher, in che courtc's discreticn, the
circumscances of the instant case wWarrant sSuch an awarge

Unlike most other countries, the United Stat355ﬂ3§1nn
federal statute governing awards of prejudgment 15;2?5:: on
international arbitral awards. gSee John Y. GétdpHa, "Awarding
Interest in Internacional Arbicracion,® 90R@mMJ, Ine‘'l L. 40, 45
(1996]) . Instead, awards of pre:udgm:g; iﬁftrtnt are egquitable
remedies, to be awarded or not awarded W the distcrict court's
sound discretion. See Osterneck CE.T. Bazwick Ind.. Inc., 82§
F.2d 1521, 1536 (1ith Cir. 126'N./ Hateraida Ocean Wavicacion Co.
WW, 737 F.2d 150, 153 (2d Cir.
1984) . Under the law gf(EHis circuit, *[plre-judgment interesc

' is not a penalty, but‘“ecOmpensation to the plainctiff for che use
of funds chat were\rightfully his." gee Insurance Co. of W. Am,

m;ﬁpm 301 F.2d 934, 942 (llth Cir. 1990), and absentc
- W W

any rﬂilﬂpsis.thﬂ contrary, it should normally be awarded when

L | ¢

dnmagﬁ}dgﬁﬁu bean ligquidated by an inrernational arbicral award.

s 737 F.2d at 153-54 ("Absenc

suasive reasons to the contrary, we do not see why
pre-judgment interest should not be available in actions brought
under the (New York] Conventcion.®); ges alsco Fort Hill Builders,

Inc. v. National Grapge Muc. Ins. Co,, 866 F.2d 11, 14 (lst Cir.
1989) (holding that, under eicher federal or Rhode Island. law,
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SOSC-award, -grejudgment incerest should be awarded on domestic

srpitral award); su ; T M Vavimars=
F.2d 55 (34 Cir. 1388) (holding that confirmed domescic arbicral
awari bears intersstc from dace of award, not from dace of
judgmenc confirming award).®

In the absence of a contreolling stacuce, [edezah Wwourts'
choice of a rate at which to determine che amounf\ of prejudgment
interest to be awarded is alsc a macter for ghelr ﬁiacruticn.
That choice is usually guided by printipl{! of reasonableness and
fairness, by relevant stace law, and bg‘tﬁi relavant fifcy-two
week United States Treasury bond rach,“Ahich is the rate that
fadaral courcs mustc uss in awa:ﬁing:;g;;—judgment intersat. S8%
28 U.5.C. § 1961; Gotanda, ZugEa; ac 45 and n. 63 (citing cases).

Bacause the district coUrt below held federal subject-matter
jurisdiction under 9 U&iﬂtﬁ § 203, tha decision whathar to grant
prejudgment intersst ‘wis a macter for the court's discreticn and
was not :nn:rq;ﬁ.&,ﬁy state law. The district court declined £o
award puat—;ﬁﬁizfal—awa:d. prejudgment intersst on the grounds
that i:'géia only diversity jurisdiction, that stace law
ther ng;cnn:rnllad, and chat Florida law prohibited such an
aﬂ§§g the circumstances. Because we hold that federal law

\%Eﬁ:ml: both the entitlement to and the rate of post-arbitral-

'" We note that intermaticnal arbitrators often award posc-

arbicral-award interest. g8, 2.9.,

Corp., 548 F.Supp. 650, 651 (5.D. N.Y. 1982); Lamipoirs-
Irefileries-Cableries de Lans. S.A. v, Southwire Co,, 484 F.Supp.
1063, 1069 (N.D. Ga. 1980).
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award, prejudgment inceresc, wa find that the discrict courc

failed €O SX&rcize its discretion. We charefore remand for a

decermination wnecher, under the circumstances, MAN GHH is

entitled Eo post-arbitcral-award, prejudgment interest.

III.
In a separate appeal, MAN GHH's counssl :;lildhﬁu che

district court's imposition of Rule 11 sanctfions’.'” The decision

" We also note chat, while che distEitt court may chocse to

be guided by Florida law in determipQpy Whether te grant postc-
award, prejudgment interest, it app&a¥d to have misread Pharmacy
Mapagement Serva,, Inc. v. Parchog \§22 So.2d 75 (Fla. 2d Dist.
Ct. App. 1993). That case heldNEhbL a court may not grant pre-
award interest on a final arbdckal award that states that it is
in full settlement of all cldalos. Perchopn did not hold that a

court may not grant post-award., pre-jydoment interest on such an
award.

* Rule 11 provide®™in ralevant part:

(b) Representacions to Court. By pressncing cto the
court (whetf#® by signing, filing, submitting, or later
advocatingh@ pleading, written metion, or other
paper, AmMNattorney or unrepressnted party is certifying
that to/Lhe best of the person's knowledge,
informarfon, and belief, formed after an inquiry
reasogable under the circumstances--

{1) it is not being presented for any improper

b purpose, such as to harass or Co cause unnecessary
O delay or needless increase in the costc of
\ litigacicn;
‘\Eﬁ' (2) cthe claims, defenses, and other legal

contentions ctherein are warranted by existing law
or by a nonfrivolous argument for the extension,
modificacion, or reversal of existing law or the
establishment of new law;

(3) the allegaciona and cther factual contentions
have evidentiary support or, if specifically so
idancifised, are likely to have evidentiary support
after a reasonable opportunity for further
investigation or discovery; and
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Whether ©O Tpose Rule 11 sanctisns 1s left Co che districe

cayre 's sound discrarian.

MeGzeal, 87 F.3d 1253, 1254 (i1°" Cir. 1996). An abuge of
discreticn occurs when the court makes a clear error of %;w or
fact in decermining whecher co impose sanctions. i==¢23§§!t_§
G V' ItTarx C , 496 U.S5. 3184, 405, 110 S5.Cc( 2937, 2481,
110 L.Ed.2d 359 (1990].

Sanctions may be imposed under Rule 11 fqr tilir.gs that are
presanced to the court "for any improper ﬁu:gﬁii. such as to
farass or to cause unnecessary dealay vr,ﬁtiﬂlﬂﬂﬂ increase in the
cost of litigation.” Fed. R. Civ. ®\1Y¥(b) (1); zee also
Pellecsisr v, ZTwisfal,K 321 F.ld,k{ﬁg. 1514 (11* Ccir. 1991).
"Improper purpose may be lhnpﬁjh?':xceslivu persistence in
pursuing a claim or difq;ii Eﬁ.thl face of repeated l#vlrau
lingw . . . . Hulqwtilis intended t& raduce frivolous claims
and to deter costle mritleu mansuvers, thereby eliminating

delay, and redyéi?@ the cost of litigacion.* Pierce v.
i 1t y 142 P.R.D. €87, 530-91 (M.D. Fla. 1592).

—

F?\ v
“\ (4) the denials of factual contanticns are
\»‘\‘ warranted on the evidence or, if specifically so
idencified, are reasonably based on a lack of
informacion or belief.

(c) Sancticns. If, after notice and a reasonable
opportunicy to respond, the court determines that
subdivision (bB) has been viclaced, the court may,
subject to the conditions staced below, impose an
appropriate sanction upon the attorneys, law firms, or
parties that have viclaced subdivision (b} or are
responsible for the vioclacion.

F‘d- Rd- :i?l F-l- lli
il
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In order foF .sancticns to be appropriace, however, Che filing for
which sanctions are imposed must be frivelous, that is, it must
enjoy no factual and legal support in che record. Sge Davig v.
Carl, 905 F.2d4 533, 538 (11™" Cir. 1990) ("Rule 11 is intendad to
decer claims with ng factual or legal basis at all; :rgu.t;ira
claims, coupled even wich ambiguous or inconsequentySh facts, may
merit dismissal, but not punishmentc." (emphasis ih original)}l.

In order for sanctions to be imposed for excefisiye relitigation
of an issue already decided by the court, /Ahe ‘disputed issue must
have been clearly decided by the court’s\eidrliesr orders, and
counsel's relitigation of the issus _mus¥ clearly offer no
meritorious new arguments. igg,?gigk; Mariani v. Doctors
Assoc's, Inc,, 983 F.2d 5, 8 {1&/Cir. 1393) (imposing sanctions
for "virtually verbatim" tearcumentation of an issue--dismissal
of the ncqinn-—:l=an& already decided by the court) (emphasis in
eriginal) . .

The facts undarlying the instant sanctions order are as
follows. MAN\GHH provided che expander and various services to
Hn:nn:dhapdﬁaﬁrh pursuant to one contract for the design,
m;nu£€§§g¥i, and sale of ths expander ("the design contract”) and

*h§ A

u_gi*iﬁwinu contract; MAM GHH also provided spare parts and
WY\

“services to Nitram under two separate service contracts.’” The

# gpecifically, MAN GHH 1) provided the expander to Barnard
and Burk Group under ths design contract; 2) provided engineering
services to Barnard and Burk Engineers and Constructors under a
second contract; 3) provided engineering services to Nitram under
a third contract; and 3) provided a spare rotor to Nitram under a
fourth contract. We refer to these latter three contracts as
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TIZansactions Setween MAN GHH, Nitram, and Barnmard and Surk that
ware the subject of the arbicral proceeding thus arose cut of
four separate contraccs. In the discricc court, MAN GHH firsrc
moved for arbitration of cha chird-party claima asserced Against
ic by Barnard and Burk, and lacer, after Nicram and IRL.hiﬂ filed
tort and breach-of-warranty claims against MAN GHH, Tewed for
arbicracicn of those claims as well.” At the Cime chat MAN GHH
moved for arbitration of Nitram's and IRI's cladms against it,
only one contract--the design :nntrn:t--h;&.hi!ﬂ entered into the
record below. Nitram and IRI ware nq;vﬁifties to this contract
and argusd that they therefors cught \not to be crdared to submit
their claims to tche lrl.'r:l.l::ll::-".'_':,:T MAN GHH contendesd--and the
district court concluded--that“all of the claims involved in che
case at that time were [0 elosely related that they all should be
submitted to the Tampa panel. The district court referred to the
- arbitracion clause in“rhe design contract and ocrdered

arbictracicn, in Tawpa, of Nitram's and IRI's claims against MAN

TN
'hgfgﬁir?icl contracts® for brevitcy's saks.

% As the district court noted, Nitram's and IRI's claims
against MAN GHH were arbictrable sven though they were castc as
tort and breach-of-warranty claims, rather than contract claims.
See Cenesaco, Inc, v, T, Kakiuchi & Co.. LEd., 815 F.2d 840, 846
(2d Cir. 1987) (helding chat, in determining wheather particular
claim falls within scope of arbitration agreement, court focuses
on factual allegations in complaint rather cthan legal causes of
action asserted, and if allegations underlying claims "touch
matcars® covered by parties' arbitration agreemant, then claims
must be arbitrated, whatever lagal labels are attached to them).
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F=2, Alsang with =meage of Barnmard and Burk.™

Bafore Che Tampa arbitraticn began, MAN GHH returned to che

discrzict court and moved for 1) a preliminary injunccion limicing

LB

the scope of the Tampa arbitracion and, in the alternmative, 2) an
order compelling arbicracicon, in Eurcpa, of some claimsyOhat
Nitram and Barnard and Burk intended t£o raise in thp'ﬁimpa
arbicral procesding.’’ MAN GHH argued that Sarnard and Burk and
Nitram were raising new contract claims before Eh& Tampa panel,
claims arising from che thres service confracts not referred to
by the district court in its earlier ptﬂt:ﬁ compelling
arbicraticn. These new claims, MAN.GHH  argued, were due to be
arbicrated in Paris and zurlchip&:iﬁln: to arbitracion clausss in
the service contracts. Sarnfrd-dnd Burk and Nitram contended
cthat chey had mades clsar t&-she court chat claims under chose

contracts might well axige during the arbitral proceedings, and

. In 199Q,\while tha arbitral proceesdings were scill
panding, thn,d}iﬁti:t judge who had presided over the case, the
Hon. George ¢ Carr, passed away. All subsequent district court
‘proceedinge- ‘anrad to in this opinicn were presided over by the
Hon. Elizabech A. Kovachevich.

wxgﬁi: moticon was legally proper; the district court had
the r to enjoin the arbicration of the newly-asserted
- .

t claims. 3Zes
*gigih"lni“ 985 F.2d 1087, 1068-8% (11 Cir. 1993) (helding
t federal courts have power to enjoin arbitration of state

common law claims in cases in federal court); gee algo Sggjistce

el - = = Wl W o = [l ~Y. b LAY LC RSSO SUIQDEall I llaC e
and Svs, Co., 6543 F.2d 863, 888 (1™ Cir. 1981) ("To allow a
faderal court to enjoin an arbitracion proceeding which is ot
called for by the contract interferes wich neither thes letter nor
the spirit of this law. Rather, to enjoin a party from
arbictrating where an agreement to arbitrate is absent is the
concomitant of the power to compel arbitration where it is
present.") (emphasia in ocriginal).
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in ics orders compelling arbitracion in Tampa. The districet
courc agreed, and held chat i1ts earlier corders compelling

arbicracion had considered the venue of claims arising under che

chose claims proceed in Tampa.” The court thersforg Sehied the
preliminary injunction.

Barnard and Surk cthen moved for sanctions pﬂfuulnt ta Rule
11, arguing chat MAN GHH's motion for prelidindry injunctcicn
constituced an improper actempt to reljtigate an issue--che venue
of tha arbicral prnc!eding--alruadf.iaﬁfﬁnd by tha courct. The
court agreesd, and awarded ﬂun::;anh} Ses Nitram: Inos., v,

Industrial Risk Ingurers, 14y F W/D. 662 (M.D. Fla. 1993).
Enforcement of the sanctioghs- order was stayed pending this

>

appeal.
MAN GHH's counsel“fiow l:ﬁﬂi that the district court clearly

erred in hnldipg_@ﬂnt there was no support in the record for MANM
GHH's altnrtigd that the claims asserted by Nitram and Barmard

"~

Ihe digtriet coure's crdear danying tha prsliminary

on merely stated that a preliminary injunccion would be
riate" under the facts of the case; it also incorporated
gerence, however, che opposition to the motion for

liminary injunction filed by Nitram, IRI, and Barmard and
Burk. That opposition argued that the earlier order compelling
arbitracion of Nictram's and IRI's claims against MAN GHH included
the claims arising under ths chres ssrvice contracts. In itcs
later order imposing sanctions, the district court specifically
verified its intention to incorporate that particular argumenc
into the court's denial of the motion for preliminary injunction.
We noce in this context that the judge who reviewed the earlier
orderas compelling arbitration and, we believe, misread them, was

not che same judge who antersed those orcders. See Supra note 22.
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and Jurx under the chres service contraccs were not coversad hy
the distriet court's earlisr orders compelling arbicration, and
that those claims were due to be arbizraced in Eurcpe. Thus,
counsel argum, cthe district court abused its discretion, and the
sanctions order should ba vacaced. We agree.

The initial suit brought by Nitram against IRY iﬁ& Barnard
and Burk was a suit in contractc, based on the conhracc batcwean
Nitram and Barnard and Burk for the inscallation of che expandsr.
Barnard and Burk's third-party complaint @guinst MAN GAH sought
indemnificacion on the basia of the dzgijn contract batwesn MAN
GHH and HBarmard and Burk. Furth@:nqﬁn. the court's order
compelling arbitraction of Ear:;ﬁﬁ-aﬁd Burk's third-party claims
againat MAN GHH was wholly gurgwant to the deaign contract; che
order compelling arbicrafion-of those claims mentioned and ciced
only the arbitration,cliuse contained in the desicn contrace.
Indeed, the three.ser¥ice contracts had never even been sncered
into the record et\the time that the court entered its orders
compelling l%ﬁ;lrltlﬂﬂ. #When cthe court later ordered arbitracion
of Hin;gm'a;aqd IRI's tort and breach-of-warranty claims againstc
HHH'_E@-. it d.:Ld. o on the ground that those claims ware
i Q"l|‘§,l:1:w‘.i.:|:lnd. with and grounded in the design contract between MAN

and Barnard and Burk, and on the ground that Nitram and IRI
weare third-party beneficiaries of that contract. In short, the
discrict court's orders compelling arbicration committed to
arbitracticn only the arbitrable claims chat were before the court

at the time: Barmard and Burk's third-party claims against MAN
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GHH and cthe-tort and breach-of-warranty claime brought by Nitram
and IRI against MAN GEHH.

The court could not hawve done more. Thara had bean nso
concract claims brought on che cthree service contracts; there
were thus no arbitration clauses before the court mangeySod
arbicration of any such claims, and the court therafoke had no
jurisdiction to compel arbitration of those clajlmd, « Chapter 2 of
the FAA, like Chapter 1, "does not require partles to arbitrate
when they have not agreed to do so, . . Jigr does it prevent
parties who do agree to arbitrace frop gxcluding certain claims

from the scope of their arbitratign agresment.” Yolt Tnfo.

Sciences, Inc, v, Board of Truscses of Leland Stanford Junior

Upiv., 489 U.S. 468, 478, 105 3+vCc. 1248, 1255, 103 L.Ed.24 488
{19859) (citations cmicted) "It simply requires courts co
anforce p;jvltul? nggﬁtiated agreements to arbitrate, like ocher
contracts, in accecgarce ﬁith their terms." Id. Like other
contracts, an agr®ement to arbicrate dispuctes may not be enforced
by the courta{urdcil the agreemantc has besn brought before the
court by\a proper pleading. See Prima Faipt Corp, v, Flood &
;;m._;g_” jas U.5. 395, 404 n. 12, 87 S.Ct. 1801, 1806 n.
\féﬁ L.Ed.2d 1270 (1967) (stacing that che FAA was designed "to
inm;m arbitration agreements as enforceable as cther contracts.
but not more so®). In cthe instant case, the parties had placed

contract claims arising from che chres sarvice contracts under
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contract claims arising from the service contracts had been pled
to che discrict court. The court thersfore could noc have
ordered arbitracicn of those claims.’®

Tharafore, when the arbitrators agreed to hear ciaims
arising out of the three collateral service contractd, they did
so cutside of their charge by the district :nﬁrt:v
Consaquently, MAN GHH's counsel's motion £O6r & preliminary
injunction limiting the scope of the Tampa-arbitration and for an
order moving arbitration of these claimy to Europs clesarly
enjoyed support in the record. Tht district court's

determinacion that che motiop~did not enjoy any such support was

¥ gpecifically, claims arising under MAN GHH's coatract

" with Barnard and Butk\Eagineers and Constcructors (gee supra note
20) were due to be™sgbitrated in Zurich, and claims arising under
MAN GHH's spare ¢Qtor contract with Nitram were due to be
arbitraced in Papyis. MAN GHH's contract with Nitram for
enginesring services contained no arbitration clause, and the
‘digtrict cgustVtherefore very likely could not properly have
compelled axbitration of claims arising thereunder at all.
Consequeantly, it certainly may not be said that claims arising
under «hede contracts were clearly due to be arbitrated in Tampa.

2\ As noted gupra, we conclude chat tha court's orders
np@gnlling arbitration did not purport to commit to arbitration
*‘QE contract claimas arising out of the chree service contracts.

# Ik also seems that they did so ocutside of the agreement
of che parties to the arbitracion, since MAN GHH did not agree to
have those claims arbitrated in Tampa. As noted sypra, however,
MAN GHH prevailed on those claims at arbitracion and therefore
did noc make chis argument to the district court, and does not
make chis argument on appeal. The appellants do not actempt to
make this argument either. We therefore deem che argument
waived.
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cherafare clearly erronecus, and its imposicion of sancticns was
an abuse of discretion. Accordingly, we reverse the order

impesing Rule 11 sanctiorns upen MAN GHH's counsel.

CONCLUSION 0
For the foregoing reasons, we AFFIEM the distri Qﬂ'ﬂr:'a
denial of the mocion to wvacate the arbicral award VACATE the

*

districet court's danial of prejudgment intars REMAND the
case for resoluticn of that issus. We alsoc E tha discrict

court's imposition of Rule 1l sanctions éﬂ.ﬂ: MAN CHH's

. — &
>
O
&
&._
N
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