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IN THE UNITFD snﬂ:a.!nmmcr CoUrT
¥OR THE DISTRICT 0¥ COLORADO

Civil Aetion No. 96-WY-1290-WD .
| r
MANGISTAUMUNAIGAZ OIL PRODUCTION ASYOCIATION (KAZAKSTAN),

Plaintiff

V2.

UNITFD WORLD TRADE, INC, (USA),
Defendant

unnmunmqm MOTIONS

mmﬁ-mpmmﬁmmmulmmmmmﬂmhwm
of Arhitral Awasd pursusat to 9 US.C. § 207, T4 Cour, having careully reviewed the e, the
parties’ memotanda, and being fully advised inthe premises, FINDS and ORDERS as follows:

Pluintf (hereinafter “MOP"%, parsact to|9 U.S.C. § 207 has filed a motion seeking
confirmation of an arbitral wward (ih the smount of $7,133,195.68 plus 83,860 pounds pluy intersst
pursusnt 10 28 US.C, § (961) sgainst Defendu, Unlted World Trade (hercinafior “UWT").
Dofendant has objectéd 4 the confirmation of e arbilral award, which wes entered by the

International Coart 6f Arbitration of the | Chambor of Commarce, Case No, 7822/BGD.
In oppasition to Plaintiff’s Motion Defeadant has sssertod (hree defenses: (1) nbsence of the ariginal
uiteemont to arbitrate; (2) the awwnd is coatrary t pblle palicy of the United States; and (1) UWT
was nol permitied to participats fully in the proceedings. In sappart of its asscroed
dofenses to the acbitral award Defendant sought and this Court granted an evideatiury hearing.
Defondant has also asserted four “counterclaims” to PlaintiF's motion for contirmation, whiek
Plaintiff has moved ta strike.
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BACKGROUNUL _

The fuctual underpinning of this dispute descrve o limited review, MOP b3 @ stote
orgaalzation of industrial cnterprises that ls whally owned by the Republic of Kazakhstan, See
United World Trade, Inc. v. Mangynhlakneft ONl Production Assaciorion, 821 FSupp. 1405
(D.Colo.) qffirmed 33 F.3d 1232 (10th Cic. 1994) cirt denied 1158.C. 904 (1995). MOP iseignged
hhm@lﬂwﬁﬂhnﬂuﬂwmﬁwmﬂﬂmhhuﬂ.lm"rhtm
incorpovaisd under tho laws of the stwie of Colorado. See Mangistaumundigas Oil Production
@  Astociation v. United World Trode, inc., Case No, T822/BGD (Intemitional Count of Arbltration
“ICC™ Al 4, 1996), atachod as Exhibit No. | to PleintilF's Motfoxr for Conflrmation. The source
of this dispute iz a contruct for sale of crude oil entsred into by MOP ns the seller ond UWT as the
mw.{smmm.zm Plaintifl's Motion for Qonfirmiation). Pursuant to this contract MOP
delivered oil in four shipments o UWT in Novorgssiysk. The ofl was then scat to an Ttalian
mm.:sai_hsdlymmﬂﬁu;;wﬁm [SAB, for the cil, was then sent to UWT"s
mum@nmwmmnmaﬂ.ww.mnlm. UwT
tiven paid MOP for the oll by pasting an irevocable letter of credit in favor of MOP with the Landen

branch of the Son Packe Blark Pursuant to the Lstter bf Credit, upon presentatiod of a bill of lading,
. ﬁ:ﬂml”m‘lnmﬂhmldEnnnmfurp-ymmm:mmuuthﬂmmwmwufumin
Paris, ifince. I:I'.-_:nt 1407. The bill of lading for the third and fourth oil shipments wes allogedly
stolef fhom & KCFEA, (Kazalehstan Commeres Voreiga Lcemomic Assoclation) represeniative. ‘This
missing bill of lading ereated potential Hihility for ISAL, As a result 1SAB allegedly required UWT
to issue & contracluul guarantes to indemnify [SAB flumi:_-,-un for six million dollars. MOP has

claimed that it never reccived payment Eoe the third shipment oad enly recvlved partiol payment for

i
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the fourth. (See Plaintiff's Exhibit No. | at 5.) |
mﬁmmulmmmmwr:nmmmmummmmm for
the Distriet of Coloradn sssening various clums arising out of the alleged vialation a December 17,
1991 Preliminary Agresmnt between UW' and MOP. Munglstsmunaigaz, supra. On Feboury
16, 1993, pursuunt to Clause 15 of the Jonwwry 23, 1992 Contract,! MOP filed & requcst. for
arbitation with the [CC. (Sco PlaintifPs Fxhibit No. 2 st 2) UWT declined to eppolit & 60-
arbitraker ot tn pay its share of the 1CC's sdvance on id. UWT, through eamespondence with
the ICC Secretariat, claimed that the Jumury 23, 1992 contract did ool siatain & binding agreement
to arbitzate. Furthermore, mwﬂﬁﬂwinnmﬁmum pending &
resalution of its sult in the District of Colorado. On May.21, 1953, United States District Court
Judgo Spur, granted MOP's metion to dismiss for laek of ublect maer Jurisdiction. An appeal was
taken by UWT 10 the Teath Circuil Court of Appeals. | On August 29, 1994, the Tenth Cirouit Court
of Appeals affirmed the District Court's@ecition, See United World Trade, Inc. v. Mangyshlakne!
Olf Production Amociation, 33,143d 1232 (10t Cir. 1994). The United States Supreme Court

refused certlorar! an Jamuary 17, 1995,

T the meantishoyop Pobruary 25, 1994, MOP filed an sction ks the Commerclal Court of the
@® uigscoun m%wma;.m@hunrmumhrm 23, 1992
contract dohttined a valid end binding contract 1 arbitrate. (Decision reported at 1995 | Lioyds
ﬁlﬂl DﬁpluﬁWL‘lmﬁm to the comtrary, Justice Potter, by decigion issued February 11,

' “hls prevision prevides “15) Dther terms:
= FOB incotermma Bdest [siue.
~irhiallan, i eny, by 10T rules in London,
Fnglish low s mpply. '

4
o
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1995, found:

the contract bevween inter alia Mungistsumunzigez Of] Production Association snd
United World Trede Incorporated dated the 23rd of January 1992, incorporates &
valid, effective and binding sgresment t9 urbitmute, in tho following terms:
“Arvitation, if any, by [CC Rules In Londen

(See Pitf's Exhibit No. | at §) Justice Polter further ardered UWT to pay MOP's coats of fhe
procesdings in the Commercial ﬂumumlnﬂmn&yhﬂ:mdmﬁd:
that the motivation for [LUWT's) resistance g urbiiration was ... simply an éffort to

wrd off the ovil day rather thun to pursuca defence and countooglalm orseck
any genuine or bona fide advantage in h the mattor tried befire the US or

the 1CC wen! forward with the arbitration
despite UWT"s resistance. UWT refised to sign the August 21, 1995 Torms of Reference and
F.Tmﬂ!. 19596, /d. at 6. Nonctheless,
UWT, through its counscl, Dulford & Bnmn.ﬂhnimdhnhjuﬁmbywdmm
to the Arbitral Teiunal. . 'rimmﬁu;rmu m:’:m Tribuna! notes that UWL' never argued or

declined to attend the hearing held in [.ondon, 12

submiited any evidenco that the imounts “claimed by MOP had been puid or that UWT had 2
defence [sie], counerc)éim 6 sct-off againit MOP sufficient to cxtinguish the smount due.” 1d.
“ @  Aleradetoiled analyeis of the iswues, the Arbitral Tribunal issued its sward seting forth the amounts
it found dug-feden UW'T to MOP, /2. at 15-17, ‘This deeision was issued on Apel 4, 1996
DISCUSSIDN

—— ik

In fts answer o Plaintif's Motion to Confirm, Defeodant has astered four counperclaims:

=Th|l.p|hli:gfﬂ|;nuumnm-dm tha Mew Yoek Conventan on Mevember 20, 1991,

d
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{t]bmhnfm (the December |7, 1991 Prefiminary Agreement); (2) anticinatory repudiativa
of the contruct; (3) fraud and misceprescatation; and (4) conscquential domeges. In response 1o
Defendant's Counterelaima Pluintiff moved to sirlke asserting that the New Yeork Convention does
not provide for the assertion or determination of countercluima in a confirmation proceeding. This
Court agrees.

Pursuanr to 9 UA.C. § 207:
¥ Within three years alter an urhitral s d falling undet the Convention iy

id, [semphasis added). mﬂﬂwﬂiﬂmhrmmwwmh
confirm the wward on onc of those I:nin..nll'.furﬂ;l in the Cocventicn, for refusal, deferral or
enforcement cxists, The Conventlopdads pol provide any besis for the sssertion of counterclaima,
Soe Evergreen Systems, Ine. -Geolech Lisanz AG, €97 P Supp. 1254, 1257 (EDN.Y. 1948) (the
right to assert countorslabms in the context of enfireement pruceeding appears nowhere in the
Convention); Hewipi-Potkord, Inc. v Sarg, 367 F.Supp. 1126, 1132 (M. Mz, 1994) (Coavention
ealy allowy for specific and limited mn:hmvdidj of the cleim in confirmation proceedings and
may pat kdjudicate o counterciaim); Fertifizer E'nrpt:rﬂ.'nnm"hd‘h v. [D] Managemeni, Inc., 517

P:Supp. 948, 963 (S.D.Ohlo 1981) (holding that counterclaim in confirmation proceeding Is -

I
inappropeiate). Given the narmow nature of the dings beforo the Court, Defendant’s assertion

of counterclaims are clexrly inappreprigtc undsr the case tew and Convention. Ascordingly,

Plaintiffs Motion to Strike musxt be granted.

United States
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fa] UWT requested and this Court, by minuts order dated May 15, 1997, sumemarily granted it
mnvid:nﬂuylétinumindnﬁmh:hmﬁnmlmuﬂhe erbitral wword. Plaintiff objected
lnlhllhmim.lliﬂﬁnzﬁmm. This hearing was set for Junc 10, 1957, On June 4,
1997, counsel ?Imwam&nmwmﬂwm 10, 1597 evidentiery hearing on the basis
that “counsel for UWT has beer; unable to reach their clients, despite repeated atiempts t do s0.”
wwwmmmuummmmmmm
no ovidentiury hearing was necessory, This Couat denied UWT s magion, ford continuamce und
Imediuhdﬂgmﬂrrfuthﬁmslﬂ. 1997 I-.nrlln:w’nmh tiis Oourt stuted that it expecicd

Defendants to be presant for the Juae 10, I.Elﬂhwiilmg_

At 7:56 am. on Juac 9, 1997, this Court resaNed s fucsimile from counsel for UWT in
response 1o the ‘Court's scheduling order. Cotinsel it UWT' stated that on June 2, 1597, it had
altempted to contact ils client by phonc, af which time it learned that UWT's telephone bad beea
disconnected. lhm,mnmm;mudﬂmd of its eorrespondence sent tn U'WT had nover
been retumed, Counsel for U further stated that he “stiempted %o hend-deliver letters ta the
client's lnat known addresses, ane of which had been bulldosed und the other which has no olfice

o building-it is a visant o™ (Mefl’s Rosponse at 13.) Despito this and other efforts counsel was

spparcatiyuaible to locass its client, UWT.

'Upen rcsipt of Defense Counsel's facsimile this Court hold a telephonic status confuronce
Mﬁxbﬁthﬂuﬂiﬁ‘w Licfendant at 5700 pm. on June 9, 1997. At this time connsel
foe Deofendant informed the Court that he had beon by his client, but that the individual he
ivcndod o sestify a the heering was in Salt Lake Cly, Utsh and theother principul for UWT was

]
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in .88 Vegas, Nevada, Neither could uppear in perso for the June 10, mww-mmuﬁmy
malﬂq:rmh;rph_ny. This Cours deglined o ecepd unswom testimony by phone and vacated the
hﬂuth.qrhunn: kamhwmmWImhhwm%
uyhmu'm&mnud:ﬂunuﬂﬁm&qwnghmmmﬂmmﬂum
ssscried by Defendant. Sev Leglon Tns, Co. V. Insurgnes General Agancy, [ne., 822 F 24541, 543
(5th Cir. 1987) (afFirming district courl's disposition of motloz 1o confinm on arbitration sward on
the pleadiogs); Booth v. Hiame Publishing, Inc:, $02 ¥ 24,925, 932 (11t Cig, 199Q) (under Vederal
mmﬁn‘lﬂ court necd not conduct a full hearing oa motioado vecute or confirm-—such

mﬂmmh:dmlﬂmhmlﬂﬁwﬂ el testimenys Alen Group, Inc. v Allen
Deutrchiand GBI/, ¥77 F.Supp. 395, 398 (W.D. Mich. 1994) (sirne). As set forth below, the lopal
cature of the defenscs rised du not require this % hold an evideatiory hearing, Morcover,
Defendant's conduct und faflure to mako itself for the hearing firther reveals the hallow
aatere of Defeadaat’s claim for the nesd obha cvidcpilary hearing.

'. As a preliminary matter this Cobrt notes that . lic polley favors recogniving and enforcing
international arbitration agreements. Ser Fibrer PTE, Lid v. Cotton Compeny
International, Inc., 916 P.Supp. 721, 726 [W.IJ.T:.-m'I. 1996). Under 9 U.5.C. § 207, the burden of

~ @  proofasto evesy elment of a dofonsa Is an the pacty pesisting confirmation of the award, Jd. citing

wilh approwal fmperial Ethiopian Government v. Baruch-Foster Corp.. 535 F.2d 334, 336 (5th Clr.

R = /(S . 0 77 )iz
_I.mﬁwﬂnmmmm |

Hﬂhﬁﬂ'uﬂmdﬂHHmﬁﬂmﬂmﬁmu!['lhmthinmdumﬁm \

Vi 5 Hb)-UWT “was unable to present its case al the arbitration,” Defense counse] details this

7
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defonse-with mote. specilicity in its Juns 9, 1957 response in which he asserts that ove of the
principals for UWT would testify that the cost of fillng UWT"s counterclalms In the International
Chamber of Commmerce (1CC") arbiution would bave cxeseded several huadrod (howssnd dollars
and was proh{bitively upmlm: This Court mmw: asscrtion incredulons, cspecially
given mumﬁmuﬂwmmmmuuwy. clearly oxpended in atternpting to koep this
liigation In its home court. Moroover, iFthis Court was o accept the axguraens, that Woere Hilgation
Is expensive a party has ostablished that it was “unshlo to present his case,” [t wolild be difficult to

, lmagine when this defense would not exist. Firally, given the “stakes 5 the gamc,” UWT's

® mssertion that the cost was prohibltively cxpansive is & smey urguments- as campty os the vacent lot
tused for iss addross. Assatfort inf 1} oftbe Arbitrel Awied, UW I refsod to partcipete i the
proceedings, but instead choss 1o plead ity caso theoygh Tetters and correspondence to the Arbitral
Uribunal. UWT does not and cannot argué it {illed 1 receive notice of the proccedings or
appointment of the arbitrator. Accordingly, this Coont finds that UWT was able to pressat its case,
but chose notto,

2. Poilure fo provide eriginal agroement or o duly sertified copy in accordunce with
Acticle V. B)(Is,

1 74" Thisarguménlfuel best disingsnuons. While [TWT coyly ssserts that MOP filed to provide
. mmmwunmmmmmmmwmmm
H,;MMWhi%ﬁﬁﬁMirm!mwmﬁwm
Whhpm Absent some proof or claim that the copy of the contract the arbitral irfbunul
bmdiudut-immqwmnhumm:rnmu:;hmhﬂmﬂwpuﬁnmhcnmmunt

h:llrmth[rhﬁmmﬂhmtnlmmnﬂnquh%en:hlddmm Lhis enfnrcement action.
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Accordingly, this Cowrt finda Defendant's argument whally without merit, .I
3. Enforcement is Contrary to Public Policy
(i} % Defondant further essects that it would be againgt public policy to enforce this award based

KC FER

upon, the fuct that KCIUA was nol mude o party to the arbitraiion process. Defeadant contends that

bacause KCTLA weas nof mude & party o the process complele relief would not have been 6fford=d
wmmm This argument was by the Arbilral Tribunal in 12.0fits Award
Mnltﬁ#ﬁmmmmww ' mummﬁmm
_ &u:ﬂnmuu:‘_nﬂuwuammu&nﬂm“ he claimants or respondents In the requast for
® i 1t shoul also be noted that while fn cne froath UWT xsertaghat it was precluded fromm
mmmymwmmmmumumm_ith‘uuﬁmmmrm;ng UWT's
. several hundred thousand dollars and was

mmﬂﬂqul?.u..ﬂ:ﬂwddhm

probibitively expensive.” {Def's Response ot Importantly, [IW" does not contend that as
a result of the urbitration it is precluded ot dsdipped from pursulig in soms forum its alleged claims
agalnst KCFEA, | |

This Court must morowdy vonstrue the publie paficy limitstion and as stated in Indocomex

[t]he puﬂhpﬁﬁﬁnﬁuﬂnnmmcm ion I8 to be construed narmowly, and
should be applisd énly whero enlbresment vislate the forum stabe's most basis
E:) notlons of morelity and justice.

supra, at 727 (citatlons omilted). UWT hes l'nilclm presenl uny cogent argument that would
suppéts this Cout in finding that cnforcement of this ward would vielate fhe basic notioas of
mmjmﬂm To the contrary, based mnhhd:ﬁmhﬁmwm

this award would violate the basic prineiples EFN"EI and finality. This Court will aot serve as
a conduit for UW s continued effort to “ward off the evil duy." Accordlngly, this Court finds

¥
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lemmmwmnmlmdnrmm%ﬁx

/1] This Court finds Defendant’s Defenses are wholly without legal oc [actuud merit. Morcove,
mummmnnmmm-mﬁl defascs asserted in response to PlaimtifT's
motion for confirmation of the Asbileal Award, this Court betieves that Defeadant's counterclaims
and request for evidentiary hearing may huve | domo salely for the purpose of cuusing
wuu;_y'hmﬂ;m T1(B)(1) and (2), ¥ed R.Civ.P, Accordingly, a seperitte Order
10 Shaw Cause will be issued by this Cout upon UWT aad Defondant’s counsel to show
cause wh its conduct should ot be sanstioncd.
) : THEREPOREy it is

ORDERED, that Phaintiff's Motion for Confirmaljéa/0f Abitral Award is herchy
GRANTED. It is further |

4
ORDERED, that Plaintifs Motion to. Sirike Defindont’s Countorclaims is hereby
GRANTED. It is further

ORDERED, tal the Clerk of Cadt shall enter s judgmment oa the Awan in favor of MOP
mimlmuﬁ{ut-mulMurussa.m.m.ncﬂ:umud&mﬂuhnnﬁngmm:

US § 5,313,369,88 6 the Third Shipment; |

USS  594,190.84 for the Mourth Shipment;

US $\14)7,257.00 in sccrued interest as lnu.m 13, 1997 on the Third and Fourth
uss lﬂ?llﬂﬂhlhtmmufmnubiu#hmﬂd
Us$ mmmmhuummmfm.mnmmmqmmwm

Ceolorado National Beak on June 13, 1997).
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DATED this /7 Day of Juzs, 1997,
Z1°'d 000N 2p:91 g8, 0% WNL

585 152 LB

B5:51 LBET-E-NL

| %

ted Stutes District Judge

L1
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