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LTD. v. STONE DESIGN 93]

Chiras 4 F.Sapp.2d 931 (C.O.Cal 1997}

WALKER & ZANGER (WEST
COAST) LTD., Plaintiff,

¥
STONE DESIGN S.A., Defendant.
No. CV 95-2775 RAP (JGX).

United States Distriet Court,
C.D. California.

May 1, 1987.

French supplier of limestone products
moved for relief from default judgment which
had been entered against in action by Cali-
fornia corporation with which supplier had
contracted. The District Coart, Paeg, J., held
thtmmpq:hﬂrmldnutbedamﬂm

142 F.id 447,

L, Civil Procedure &=2393, 2994
As 3 general rule, judgment is void if
party aguinst whom default was entered was
never properly served of received no actual
notice of action before the answer was due, if
eourt lacked subject-matter jurisdiction

2. Federal Civil Procedure e=2658
Unlike other bases for refief from judg-
ment, no time limit exists to bring motion to
vacate judgment as void. FedRules Civ.
Proc.Rule 60, 28 U1.5.CA

1. Federal Civil Procedure £=2658
No time limit exists for motion to vacate
judgment as void due to lack of jurisdiction.

FedRules CivProcRule 60(b)4), 28
US.CA

1. Federal Civil Procedure e=2646

Courts do not have diseretion to decline
to vacate a void judgment. Fed Rules Civ.
Proc.Rule 60, 28 US.C.A

5. Federal Civil Procedure =2653

i5 v void

and must be vacated. FedRules
iv.Proc. Rule 60¢b), 28 U.S.C.A.

7. Federal Civil Procedure &30

Judgment which is entered subsequent
to defective service of summons and com-
plaint is void,
8. Federul Civil Procedure &=540

Onee validity of service of process is
eontested, plaintiff bears burden of establish-
9, Federal Civil Procedure &=411

Court cannot exercise jurisdiction over
defendant untl defendant has been served
properly, which ensures that defendant re-
ceives adequate notice of litigation and re-
ceives due process in opportunity to be
heard.

10. Federal Civil Procedure =536
Defendant may waive defects in servce

of process.

11. Federal Civil Procedure <=063.1, 2420

Defendant who has not formally ap-
peared, such as by filing responsive pleading,
may be deemed to have appeared, so that
plaintiff will be required to serve notice of
application for defsult on defendant, if defen-
dant clearly manifested intention to defend

action. Fed Rules Civ.Proc.Rule 55(bN2Z), 28
US.CA United States
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12. Federal Civil Procedurs =563.1, 2420
Where informal contacts by defendant
rise to level of settlement negotiabions or are
sufficient to establish that defendant ex-
pressed intent to defend lawsuoit, defendant
will be deemed to have “asppeared,” and
plaintiff will be required to provide defendant
with notice of applieation for default. Fed.
Rules Civ.Proc.Rule 56(b)(2), 28 US.CA

13. Federal Civil Procedure ©=563.1, 2420

French corporation which never ap-
peared before court or expressed intention to
defend lawsuit, and did no more than write to
plaintiff, without notifying court, to assert its
position that eourt lacked jurisdiction to hear
sction, would not be desmed to have “ap-
peared” in action, as would require plaintif
to provide corporation with notice of applica-
tiom for defanlt FedRules Civ.ProcRule
55(b)2), 28 US.C.A

14. Commerce &=R{LE

Federal Arbitration Act (FAA) apples
to all contracts that Congrese Sauld regulate
under full sweep of its copumeres clanse pow-

ers,. USCA Const Art ), 3 8 cl 4 Y
USCA§ 2
15, Arbitration &2

Americafi Surporation’s contract with

French suppliec6f limestone products, which
pontaingd Awbitration provision, came within
purviggeof United Nations Convention on
Recopmition and Enforcement of Arbitral
Afartdls. Corvention on the Recognition and
Enforcement of Foreign Arbitral Awards,
Art 2§ LOUSCA § 201 note.

16. Arhitration ©&=23.13

When party asks court to enforce arbi-
tration agreemeént under United Nations
Convention on Recognition and Enforcement
of Arbitral Awards, court performs very lim-
ited inguiry, in which it asks whether (1)
there is agreement in writing to arbitrate
subject of dispute, (2) agreement provides for
arbitration in territory of signatory of Con-
vention, (3) agreement arises out of legal
relationship which is considered as commir-
cial, and (4) party to agreement 15 not Amer-
gan citizen, or commercial relationship has
someé reasonable relation with ome or more
forelgn states: i eourt answers all questions

{ FEDERAL SUPPLEMENT, 2d SERIES

in the sffirmative, it & required to order
arbitration unless agreement is void, mopers-
tive, or incapable of being performed. Con-
vention on the Rerogmition and Enforcemant
of Foreign Arbitral Avwards, Art 2 § 3, 8
I.8.C.A § 201 note.

17. Arbitration &=7.1

Language in international arbitration
agreement which makp€ agresment void, in-
operative, or incapable of ‘being performed,
as will preclude cdupt-deom ordering arbitra-
tion under Udited \Wations Convention on
Recognition ond /Enforcement of Arbitral
Awards, is %0 be interpreted narrowly, en-
compassing only those circumstances that
cap \be heotrally applied on international
gealp, sich as frand, mistake, duress, and
wager, Comvention on the Recopnition and
Enforcement of Foreign Arbitral Awards,
Art. 2§ 1,9 USCA § 201 note.

18. Arbitration =10

Existence of arbitration clause in con-
tracts between Ameriean corporation and
French supplier of limestone products did
not deprive district court of jurisdiction over
corporation’s action against supplier, as
woiuld render judgment void and reguire
pourt to refer partiss to arbitration wpon
request made by supplier over one year after
default was entered, even though timely re-
nquest by supplier to compel arbitration under
United MNations Convention on Becogmbon
and Enforeement of Arbitral Awards would
have likely have suceeeded. Convention on
the Recognition and Enforcement of Foreign
Arbitral Awards, Art. 2, § 3, 9 USCA
i 201 note

1%, Arbitration <=2

Federal Arbitration Act (FAA) does not
confer right to compel arbitration of any
dispiste at any time, but confers only right to
obtain order directing that arbitration pro-
ceed in manner provided for in partes
agreement. 9 US.CA § 1 et seq.

20, Federal Courts =162, 275
American corporation’s acbion ansng
from its comtracts with French supplier of
limestone products, which contained arbitra-
tion provisions, | FATEFSiafeguniect matter
Page 2 of 10
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jurisdiction of district court, even if, as cor- Lid's (“Walker Zanger™) purchase of lime-
poration contended, French Civil Code stone products from defendant Stone Design
sought to establish exciusive jurisdiction over 2 A 4 French corporation. From 1988 to
all actions against French nationals; United
Nations Convention on Reeognition and En- from defendart numerous occasions. In
forcement of Arbitral Awards provided origi- 1005 oiniir brought this action o recoup
nal jurisdiction over acton, and in addition, | B i of illanedi wamsr-
diversity jurisdiction was available. 9 . : ;
§ 306(a)(2), 42 U.S.C.01962 Ed) § 1392(a)(2). ﬂﬂ,““mm"ﬁ’“m :

21. Federal Courts =9

contract; (2) breac
It iz plaintiffs borden to establish m_uf:]ﬂﬂhd
eourt's personal jurisdiction over defendant.

ty; (4) breach of i
22, Courts =12(L.1) and (5) moeney i PlaintifT
California long-arm statute extends jur- alleged total dang@zés W the amount of $131.-
isdiction to very limits of constitutional due 55613, mmmh
process., West's Ann.Cal.C.C.P. § 410010, 897708 and lost profits in
2. Constitutional Law &=305(5) b, of " $97.679.10. Plaintiff further

Federal Courts &34 '
French supplier of limestone products, EE! ¢

ants were served with the com-
int on or about June ZI, 1995, and the

proof of service was filed with the Court on
n- August 2, 1995, Stone Design failed to ap-
of pear in the action, and the clerk of the Court
entered default on Avgust B, 1985, On No-
vember 30, 1995, plaintiff filed an applieation
for default judgment. The Court granted
plaintiff's application, and a default judgment
was entered. On January 22, 1967, the
- USCA Const  (oup pranted plaintiffs request to appoint a

Ammdn&.%’c privite process-server to serve the writ of
‘ﬁ execution on defendant.

& Young, Beverly Hills, CA, _ ‘ccording to defendant, plaintiff attempted
Turner, Turner, Gerstenfeld Wil 0 Satisfy a portion of its judgment with the
g & Ln-;hrl:'! v Tile Works (“Custom Title")
uwskom .

Ic}i.-*g:ﬂf.ﬂndmkﬁuﬂh,Lm SR o TSl
approximately $76,000 worth of limestone
DREDEE DENYING DEFENDANTS from Stone Design and then refused to pay,
MOTION FOR RELIEF FROM stating that it had an sssignment from Walk-
VOID JUDGMENT er Zanger for a portion of the judgment.

PAEZ, District Judge. Pending before the Court is Stone De-
: sign's Motion for Relief from Void Judgment
) parsuant to Fed R.Civ.P. 60(b). Stone De-
FACTUAL AND PROCEDITRAL sign contends the judgment is void for lack of
BACKGROUND subject-matter jurisdiction because (1) pursy-

This breach of contract action arcse from ant to the parties’ arbitratiop AfEgrasgd
plaintiff Walker & Zanger (West Coast) digpute had to be mm%m%

which had contracted with California corpo-
rlﬁnmhﬂsuﬁﬁantmjnhnummnhﬂn
California te allow exercise of personal P
diction, consistent with dus
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France's Civil Code gives French courts ex-
clusive jurisdiction over this action because
the defendant ts a French national; and (3)
the Court lacked persomal jurisdiction over
canse the judgment is void, the Court must
vacate the partial execution of the judgment.

Upon consideration of the parties’ moving,
opposition and reply papers, defendant’s mo-
tion for relief from void judgment is denied.

IL

DISCUSSION
A. Legal Standard

[1] As a genernl rule & judgment is
“void” if the party against whom default was
entered was never properly served or re-
cetved no actual notice of the action before
the answer wins doe; I the court lacked
Jjurisdiction over the parties; or if the court
lacked subject-matter jurisdiction  See
Schwarzer, Tashima & Wagstaffe,
Guine: Fep.CwvPro. EtmuTnuLiﬁ:
8:182 (The Rutter Guide 1997) (
Behwarzer).

[2-4] Federal Rule of Ci
60(bM4) provides, in i

[nhmuﬁnnudupu,' as are
just, the court may, lmﬂ]‘url,ﬁ

l]:m‘l]“uhgﬂmeﬁnnwﬁnnlﬁuﬂ

judgment, ardér,/6r

r, proceeding for the fol-
. (4) the judgment is

% meaning of Fed.R.Civ.P. 60(b)4).
dike other bases for relief under Fed R.Civ.P.
60, no time limit exists to bring a moton to
vacate # judgment as void. Charles Alan
Wright, Arthur R, Miller, Mary Kay Kane,
Feperal Ruies OF Crvil ProceEoume § 2862
(West 1985, 1996). Moreover, although Fed
R.Civ.P, 60{(b)(4) appears to require a motion

1.

Un-

A coun can fit exercise jurisdiction over a
defendant untll the defendam has been served
properly. Proper service ensures thai & party
recebves adequate notice of the lhigation amd
receives due process in the opportunity o be
heard. Sae Socksom v Howokowa, 682 F.2d 1344,

4 FEDERAL SUPPLEMENT. 2d SERIES

bo vacate for lack of jurisdiction to be made
within a “reasonable time,” court have consis-
tently held that there i3 no time Hmit for
such 4 motiorn. See eg Uniled Stofes w
Williams, 108 F.Supp. 456 (D.C.Ark 1952)
(finding that a delay of twenty-two years
after entry of judgment did not preclude
motion to vacate as void under Fed R.Civ.P.
(b4}, Courts do not hive discretion to
decline to vacate a void judgment.
[5,6] Relief iz not available
R.Civ.P. 60(b) merely becanse
was erroneons.  Combe v N3
ing, B26 F.2d 437, HEI:]}

“it must be

e s

Truck-

~10] Judgment entered subsequent to

.)Hu:li\rem:eufﬂmmmmdm

~ plaint is vwoid. Schwarzer, § 6:1581. Onee the
validity of serviee of process is eontested, the
plaintiff bears the burden of establishing its
validity. See Caortmi v Royal Corribean
Crutse Line, Inc, 360 F2d 1344, 1846 (Sth
Cir.1992). Here, there is no dispute regard-
ing the validity of serviee of the summons
and complaint."

[11] Under Fed.R.Civ.P. 55(b)Z2), plain-
tiff need only serve the defendant with notice
of the application for default if the defendant
has appeared in the acton Schwarzer,
§ B8, “Normally, an appearance in an ac-
tion involves some presentation or sobmis-
gion to the court. [ ] But beeause judgments
by default are disfavored, a court usually will
try to find that there has been an appearance
by defendant™ Direet Mail Specialists, Ine.
v, Eclat Computerized Tech, Inc, 840 F.2d
685, 680 (9th Cir.1988) (internal quotation
marks and citations omitted) Thus, a defen-

dant who has not formally appeared, for ex-

1347 (h Cir1982) A delfendant may waive
defects in the service of process. Schwarzer,
B 61821 (ciing Jackson v, Hemer, 111 F.24 310
(9th Clr. 19400 Trstees for Central Labovers Wal-
fire Fund w. Lowery. 924 F.2d 731, 733 (7th
Cir. 19911). United States

Page 4 of 10




pie by [ling a responsive pleading, may be
ped to have appeared for purposes of
4 R Civ.P. 55 if the defendant clearly man.
tad an intention to defend the action. [d,
pE0.] (citing Wilson v Moore & Assoe,

H&Fﬂdﬂﬂﬁ,ﬁﬂﬂ{ﬁﬂlﬂrm’m "In

Mﬂuﬂnﬂwﬁﬁi}‘ﬂlﬂﬂﬂ 1003 (5th
¢ Cir.1992)).

In Wilson, the Ninth Cireuit found defen-
nt had not “appeared” for purposes of
_1 pering the notice requirement of Rule 55
mmm.mm
partially responsive to the complaint and
the court with a copy of the letter,
rE:him § 6:89.16 (citing '-I-":!-um EIE-I.

In sum, Stone Design never appearsd before
the Court or expressed its intention to de-
fend the lawsuit Accordingly, defendant
was not entitled to notice of the default appli-
eation.

C. Arbitration Agreement Does Not
Make Judgment Void
Stone Design argues that the judgment is
void because the sales contracts included an
arbitration provision. That provision states:
2. Defendant contends that Stone Design's letter
assericd that the dispute must be arbiirsied in
France. ‘Walker Zanper proiests this character

ization, arguing that the ketter makes no mention
of arbitration.  Meither party provides the Court

WALKER & ZANGER (WEST COAST) LTD. ». STONE DESIGN
Clie ms & F.Supp.2d ¥11 (C.DuCal. 1997)

ARBITRATION: All disputes arising in
connection with the present Conditions of
Sale will be finally setthed under the riles
of arbitration of the Court of Commeree of
Paris FRANCE.

At the heart of Stone Design's position is the
presumption that the arbitration agreement

divests the Court of As plaintiff
points out, international don clauses
are governed by the U Conven-
tion on the i3 d Enforcement of
Arbitral Awards ( tion"), codified
nt'EU.E.Ei both France and

L. Each Contracting State shall recognize
an agreement in writing under which
parties undertake to submit to arbitra-
tion all or any differences which have
arisen or which may arise betwesn
them in respect of a defined legal rela-
tionship, whether contractual or not,
conCErning a subject matter capable of
settlement by arbitration.

2 The term “agreement in writing™ shall
inchide an arbitral clsuse in a contract
or an arbitration agreement signed by
the parties or contained in an exchange
of letters or telegrams.

3. The court of a Contracting State, when
geized of an acton in a matier in re-
spect of which the parties have made
an agresment within the meaning of
this article, shall, at the request of one
of the parties, refer the parties to arbi-
tration, unless it finds that the said
agreement is null and void, inoperative
or incapable of being performed.

SUSC § 200

[14,15] Commercial legal relationships
governed by the Convention include “a con-

with an authenticated English translation of the
letuer. Huuthn:hu,miﬁhﬂ::ﬂuﬂndﬂ

.l.uﬂ‘l.'l.n-"il'.lli:r w
did

m-hln.ll.-lhl:d:l.q:lm::.u
'p'uen't!hld.
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tract evidencing a transaction invehding eom-
merce.” Prograph Iniemmahional, Ine v Ba-
rhydt, 928 F.Supp. 983, 988 (N.D.Cal1996)
(qguoting 8 11.5.C. § 2). “Bection 2 upplies to
all contracts that Congress could regulate
under the full sweep of its Commeree Cliuse
powers.” J[fd (cting Allied-Bruce Terminiz
Cos. v Dobsom, 513 US, 265, 115 S.Ct. 534,
£39-40, 130 L.Ed2d 753 (1985)). Conse-
guently, the contracts at issue here fall with-
in the purview of the Convention.

[16,17] Article II, § 3 of the Convention
“imposes a mandatory duty on the courts of a
Contracting State to recognize and enforce
BN agreement to arbitrate. .. .” fd (quoting
Riley v. Kingsley Underwriting Apencies,
Lid, 968 F.2d 953, 959 (10th Cir.1992))
When a party asks the Court to enforee an
Ipammﬂ.lnﬂﬂ'thel:mvm'ﬂ:aﬂmm

(1) Is there an agreement in writing to
lrhih-amﬂ:emhﬁectnfthedinpme?
(2) Does the agreement provide for

mnmrhgtmﬂﬂgw) (It would] damage the fabric of interns-

of the Comvention?

i4) Is a party to the)
cial re if have some reasonable
relation <with, one or more foreign

A
H’%wﬂnﬂeqmﬂmiﬂ

tive, it is required to order arbi-
the agreement is void, inopera-
incapable of being performed. [d?
18] Here, all four requirements are
clearly satisfied The contracts provide for
arbitration; the arbitration clanse is intended
to require arbitration in Franee (plaintiffs
protestations to the contrary seem hollow at
best); the agreement arises out of commer-
cial tranesctions between the parties; and
Stone Design is not a citizen of the [nited
States. Thus, were the Court faced with a
motion to compel arbitration under the Con-

Y. Sech lmnguage is o be Inlerpreied narmowly,
encumpossing only those circumstances that can

4 FEDERAL SUPPLEMENT, 2d SERIES

vention, the Court would be required
grant it. However, this mmmﬂd
hefmﬁemmm;mdnﬂymh
ture.

=l

Defendant correctly points out that the
&mﬂmmmnmb
voring international srbitration. See Mty
bishi Motors Corp. v. Soler Chrysier—Plym.
outh, Inc, 473 US. 614, 629, 105 5.Ct 3348,
B‘?L.Ed,ﬂdﬂltlﬁﬁ} ﬁﬂm :ﬁu-

-mrhaﬁtuﬂuretld:ﬂ]ld\rmhm

tional commerce and trade, and imperil the
willingness and ability of businesemen [and
women] to enter into international eom-
mercial agreements,
fd 4T3 U.S. at 631. More recentiy, the
Supreme Court, construing the Carriage of
Goods by Sea Act (“"COGSA”), stated:
If the United States is to be able to gain
the benefits of international aceords and
have a role as a trusted partner in mualti-
lateral endeavors, its courts should be
most eantions before interpreting its do-
mestic legislation in such manner a8 to
violate international agreements. That
concern counsels against construing COG-
SA to mollify foreign arbitration clauses
beecause of inconvenienss to the plantiy or
insular distrust of the ability of foreign
arhitrators to apply the law.
Vimar Seguron y Reaseguros, SA o MV
Sky Reefer, 515 1B, G628, 1156 S.Ct 2332
2300, 132 L. Ed 2d 482 (19956),
[18] Nonetheless, the Ninth Cireuit has
made it clear that the policy of the Federal
be neutrally applicd on an imernptional scale,
such as fraud, misuke. United'States /¢
Page 6 of 10
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Arbitration Act “doss not eonfer a right to
compel arbitration of any dispote at any
time; it confers only the right to obtain an
order directing that arbitration proceed in
the manner provided for in the parties'
agresment.” Brtltom v Co-op Bankmg
Group, 916 F.2d 1405, 1413 (Sth Cir.1990);
soi also Arbitration Between Stenderd Tal-
e Corp. and Kil-Management, 901 F.Supp.
147, 151 (SD.N.Y.1995) (holding parties
agreement to arbitrate in London valid, but
refusing tn provide relief where respondents

had not filed petition to compel arbitration).

Likewise, nothing in the Convention suggests
the Court is required or empowered to sua
sponte enforce an arbitration agreement.
Rather, the language of the Convention re-
quires a court to refer the parties to arbitra-

that a request brought well over a

atutzandaeiﬁ.:enuflfmmm Conse-
quently, under the laws of the United States,
which this Court is bound to follow, the
Court had subject-matter jurisdiction over
plaintiff's action. Thus, even i defendant
were correct that the French Code provides
for exclusive jurisdiction over all aetions
apainst French nabionnls, the laws of the

United States govern ‘s jurisdic-
tion, and the Court conclude it
lacked jurisdiction.

[nlﬂlliﬁnfl, provides no support

for its 15 of the French
ght against French nation-
mmummnma
merely states that Article 15

French ecourts with jurisdiction to

about exclusive jurisdiction.

tion “at the request of one of the parties.” any case in which a French national is a
Muwﬁnmwﬂmw She says nothing whatsoever

default was entered requires the
reopen the matter under Rule re-
fer the parties to arhitration. ently,
defendant's argument that lacked
hjeet g : ﬂil:pl.rv
pursuant to the the arbitration
clanse fails.
Embed ndant’s argument con-
CETTING ion provision is an argu-
meTt eommitted fraud upon the
argument fails because regard-
gther plalntiff provided the Court
of the sales eontracts that includ-
the arbitration provision, the outcome

French Couris Do Mot Have Exclusive
Jurisdiction
[20] With respect to its arbitration argu-
ment, defendant concedes that this Court is
bound by the Convention. Seection 203 of the
Convention provides that an action falling
under the Convention shall be deemed to
arise under the lwws and treaties of the
United Stabtes, such that the distriet courts
ghall have original jurisdiction regardless of
the amount in controversy. 9 U.S.C. § 204
Moreover, diversity jurisdiction was available
pursuant to 42 US.C. § 1332aK2) because
the action was one betwesn a citizen of o

arts should be
rpreting its do- @mﬂdmmhm

Defendant cites Olympic Corp. v. Societe
Generale, ef al, 333 FSuopp. 121 (SD.NY.
1971) for the proposition that Article 15 pro-
vides excliusive jurisdietion. It is true that
that eourt noted, and apparently approved,
the argument that Article 15 might require a
third-party action between two French na-
tonals to be determined In the French
courts. Jfd at 123, However, the court alao
forused on the faet that becanse the events
had oeceurred in or close to France, a judg-
ment might not be recognized in France, and
on the fact that neither the third-party plain-
tiff mor the third-party defendant had any
connection to MNew York that would make it a
comvenient forum. Jfd The court therefore
granted the motion to dismiss the third-party
complaint on grounds of forum non comve-
nbens, fd at 124,

The distriet court in Olympic also pranted
o motion to digmiss the initial eomplaint in
that action, which was brought by a Massa-
chusetts corporation aguinst a French nation-
al [Jd Notably, that portion of the district
court's decigion was reversed on appeal, and
the Second Circuit made no mention of Arti-
cle 15 of the French Civil Code. The Cireuit
held the district court erred in dismissing the
plaintifTs compluint against a French corpo-
ration with a brantni@uStatéew York
Olympic Corp. RSMQMJIEE Fad
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376, 378 (2d Cir1972).. Thos, the circuit
court decision in Olympic undermines Stone
Design's argument, and the distriet court
decision is of no assistance to Stone Design
because Walker Zanger is not a French na-
tional, and the procedural posture of that
case was substantially different than that
presented here.

This Court did not lack subject-matter jur-
isdiction over this action at the tme the
default was entered, and the judgment is not
void.

E. The Court Properly Asseried Personal
Jurisdiction

[21] If the Court lacked personal juris-
dietion over Stone Design, the default judg-
ment s void. It is the plintiffs burden to
establish the court's personal jurisdiction
over o defendant. Cubbage v. Merchent, Ti4
F.2d 665, 667 (Oth Cir.1984), cert deniad, 470
US, 1005, 106 8.Ct. 1350, 84 L.Ed2d 380
(15E5).

[22] The starting paint for m.umnr

personal jurisdietion issues in federal
the long-arm’' statote in effert in the
which the court & located”

33 (citing Aonesiod o rerafi
Corp, 521 F2d 1288, 1300 ( - 1974));
Fed R.Civ.P. 4(k)1)(A). 's long-
arm statute extends to the very
limits of eonstituti process. Cal
Code of Civ.Proc. 0. Consequently,
the Court need ine whether the
exercise of j in this case comports
with due See Haistem v Gross

Reimbursement Fund, Lid,
1396 (9th Cir.1986).

die process conCErTS are
satisfied when a nonresident defendant has
“pertoin minimom contacts with the forom
such that the maintenance of the suit does
not offend traditional conceptions of fair pliy
and substantial justice.” [rdernational Shoe
Co. v. State of Washington, 326 1.5, 310, 316,
66 8.Ct 154, 90 L.Ed. 95 (1945). Where a
defendant defiberately engages in sigmificant
activities within a state, purposely availing
itself of the privilege of conducting business
there, it is presumptively reasonable to re-
quire that defendant “submit to the burdens

e ——————

4 FEDERAL SUPPLEMENT, 2d SERIES

of litigation in that forum as well” Burger
King v. Rudzewricz, 471 U.S. 462, 475-76, 106
8.Cr 2174, 85 L.Ed2d 528 (1985). In such
instances, “defendant’s conduct and connec-
tion with the forum State are such that he
court there.” [fd at 474 (citing World-Wide

Volkeswagen Corp. v. Woodsom, 444 1.5, 286,
295 (19807).

Applying the “minimum contacts” analysis,
nmtmnjuthmeﬂh&gmﬂuruwﬁt

arises out of or has a substantial con-

petion with that activity.," Henson ©

ﬂmt-l‘-ﬁ:-. 07 US 35 2560-253, 78 S.CL

1228 2 L. .Ed.2d 1283 (1958).

The Ninth Circuit has established a three-

part test to evaluate the nature and quality

of a defendant’s contacts so s to determine
thie availubility of specific jurisdiction:

(17 The nonresident defendant muost do
some act oF consummate some transac-
tion within the forum or perform some
act by which he purposefully avails
himself of the privilege of conducting
activities in the forum, thereby invok-
ing the benefits and protections of its
brws.

(¥ The elaim must be one which arises out
af or results from the defendant's fio-
rum-relzted activities.

(3 Exercise of jurisdietion must be rea-

gomahle,
Grordy v Doily News, LP., 95 F.3d 829, 831-
32 (hth Cir.19%6). Incorporsting the stan-

dards set forth in Burger King, the Ninth
Cireuit has expounded upon the require-
ments for purposeful avallment, noting that
purposeful direction of some act having effect
in the forum constitutes ypfegrStatesct w
Page 8 of 10
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WALKER & ZANGER (WEST COAST) LTD. v. STONE DESIGN 939
Citw s 4 F.Bupp.dd ¥31 (COUCel 199T)

exert juriadiction, and that a lesser showing
of contacts with the forum may be sufficient
if considerations of ressonableness so re-
quire. Hoisten, T84 F.2d at 1397,

1. Purposeful Availment

Purposeful availment, which satisfies the
first part of the Ninth Circuit test, requires a
finding that the defendant “Thas] performed
some type of affirmative conduct which al-
lows or promotes the transsction of business
within the forum state™ Sher v Joknsom,
911 F.2d 1357, 1362 (9th Cir.1990) (quoting
Sinatra v. National Enguirer, Inc., 854 F.2d
1181, 119 (Gth Cir.1988)). However, * "an
individual's contract with an out-of-state par-
ty alone [eannot] automaticeally establish suf-
ficient minimum contacts' to support personal
jurisdiction.” MeGlinchy v. Shell Chemical
Co, 845 F.2d 802, 816 n. 8 (h Cirl
{quoting Burger King, 471 US. at 478).

In Burger King, the Supreme

Burger King, 471 U8, at 475-70 (citations
omitted). The requirement of purposeful
availment “ensures that a defendant will not
be haled into a jurisdiction solely as a result
of random, fortuitous, or attenuated contacts
or of the unilateral activity of another party
of & third person.” [fd

[23] Stone Design eontends the purpose-
ful availment prong of the test is not satisfied
because the fimestone sales agreements all
bitration in France rather than litigation in
the United States, This argument fails to
address the core of the test which asks
whether the defendant purposefully per-

formed some type of affirmative conduct
which allows or promotes the transaction of
business within the forum state. Stone De-
stgn performed such affirmative conduct by
shipping imestone to piaintiff in California
and:nqﬂmlpqmlmmzmﬂ

To determine whether a claim arises out of
ond part of the Ninth Circuit test, courts
apply a “but for” test. Ballord 66 F.3d at
1500. Here, the Court must decide whether
the plaintiff's claims would have arisen bot
for the defendants’ contacts with California.
See id. Tt is clear that but for the contractu-
al negotiations and performance between
plaintiff and defendant plaintiff would have
had no action against defendant. According-
by, this prong of the test is satisfied.

3. Reasonableness of Exercize of Juris-
ot etion

The existence of minimum contacts = not
sufficient to allow a court Lo exercise pEFsOn-
al jurisdiction over a defendant. The third
step of the Ninth Cirenit test requires a
finding that assertion of jurisdiction is rea-
sonable. In other words, once the court
conclodes that a defendant purposefully es-
tablished minimum contacts with a forum
gtate, and that the claims at issue arize from
those contnets, the eowrt must determine
whether the assertion of personal jurisdiction
would comport with traditional notions of
“fair play and substantial justice.” Inierna-
tional Shoe, 326 1.5 at 326.

I general, it yritéd States™ o
mmnm%m:m
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the plaintiff and the state’s interests in adju-
dicating the dispute in the forum are so
attenusted that they are clearly outweighed
by the burden of subjecting the defendant to
litigation within the forum. Burper King
471 UK. at 476-77.' Court “presume that an
otherwise valid exercise of specific jurisdie-
tion is repsonable.” Ballord 66 F.3d at
1500. To svoid jurisdietion, the burden is on
the defendant to “present a compelling caze
that the presence of some other consider-
ations would render jurisdiction unreason-
able” Id

Here, defendant has not met its burden of
presenting other considerations that would
make it unreasonable for the Court to assert
jurisdiction. Plaintiff has demonstrated that
defendant had sipnificant contacts with Cali-
Defendants have not asserted any hardship
beyond the expense of participating in Itiga-
tion in a foreign country. As the Suprems
Emtsmﬂinﬂumwxmp.*‘bmumnd-
ern transportation and
made it much less burdensome for a g

Amhtﬁutn! Imdustry
wperior Court, 450 1.8, 102, 107
Gl M L.Ed2d 92 (1987), a plurality
preme Court held that it was unres-

and the slight interests of the plaintiff and
the forom state...." fd The Court ex-
pluined that “[tlhe unique burdens’ placed
upon a foreign national defending iteelf local-
Iy ‘shonld have signifieant weight’ in assess-
4. Factors to balance m determining reasonable-
ne-nfum-:l:l:l'lg jnrhdp:nﬂ'l. include: “The ex-
tent of defendanmt’s ‘purposeful’ Imerjection;”
"The burden on defendani in delending in the
forum;” “The extent of conflict with the sover-
cignty of the delendint’s state:” “The forum
slate’'s imterest in adjudicating the dispote;” “The

4 FEDERAL SUPPLEMENT, 2d SERIES

ing the ‘reasonableness’ of a local court's
axereise of personal jurisdietion.® fd

MNonetheless, in light of defendant’s sub-
stantial contacts with California by its sale of
limestone to Walker Zanger here, even the
unique burden on Stone Design of defending
in the United States is not sufficient to make
the Court's exercise of jurisdiction unreason-
able. Consequently, the Court properly as-
serted ]!E'lﬂ'ﬂ.‘llj‘ﬂl‘].ldldi]ﬂﬂ'ﬂ'l!rh D

sign, and the default judgment i woidd.

For the fi defendant’s mo-
tion for relief judgment is dended.
Accordingly need not reach defen-
dant’s i the Court must provide
defen from plaintiff's partial exeeu-
tion void judgment.

S0 ORDERED
nElI‘l'-hﬂ.l'm

UNITED STATES of America, Plaintiff,
V.
Virginia CLARK, Defendant.
No. SA CR 97-99-GLT (SF).

United States Distriet Court,
C.D. Californi.

June 4, 1898,

Defendant was charged with practicing
law without a license on military base under
Assimilutive Crimes Act (ACA), and she
moved to dismiss, The Distriet Court, Taylor,
J., held that California’s unauthorized prac-

most efficient judiclal resalation of the contro-
u:r:_l.l;" "The impm'l.m.l::ul !h:fnrwnmph.i.n-
iff's imteresi in convenient and effecuive rellel™
and “The existence of an aliernative forum.”
Schwarzer, § 041 (ching CoreVenr Comp. w
Nabed fmds, 11 F3d 1482, 1486-87 (9th Cir.

1993)), United States
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