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Che s ¥i6 F.Sapp. 770 (W I Tenn, 1%986)

gquently, the Court does not find a basis for a
gex, discrimination claim i this case,

2  Sexual Harcssmen!

[6,7] The motion to reconsider bmplies
the sexreh of the pluintiffs is also enough to
estahlish a claim of sexis] harssement It ks
a wall-gatzblished principle in pnalyzing sexo-
&l harassment clabms that o plaintlf cannat
rely on & minghe isolated neident to prove
pexunl korussment but must show o pattern
or practics of hurassment aguinst her. Walk
e Rubbermaid Incorporafed 188 WL
BE20E, p. 2 (Gth Clr. Febroary B, 15996);
Anderaom » Kelley, 1958 WL 624236, p. 10
[i Cir. December 16, 1908: Doliak @
%mummmemm.:.l
i Cir. May 0, 1900): Rabidie ¢ Oscesla
Refining Co, B0G F2d 611, 820 (&h Cir,
19586]. The pluintiffs do oot even allege oth-
er sey-hased comduet’ Henee, the Court
holds there is no basis for o sexual harass-
ment elaim,

The plaintiffe aleo argue the Coort should
reconsider s mling on the somm] hores-
ment clalm doe to an opindon kanded dowm
by the Tennessee Court of Appeals on the
immme of indivichaul liabikty under the Tennes-
poer Human Rights Act, Giford v Premier
Manmfacturing, 1989 WL 85782 (Tenn.Ct

App. Aungrast 1, 10681 In Hght of the Court'se

ruing in Frizeell v Soulbwest M
Freipht, Tnc 908 FSopp M1 | (1

E on

ground a8 well
*
M. CONCLUSION
In eonclusion, will DENY the
ﬁnﬁﬂ’l’mﬂﬁuu‘ ar
Ny
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Buyer sought fo enforce agninst s
international arbitration sward from d
rL-F.ﬂhnp; 1.|.'r|d.|._-r|1.'|.'|1|i:' wie of I:'1'|‘|.|.|'I11.

tes' numerous motions, the K}
MeCalle, J. held that: (1) f u-!l'
federul eourt to enforee forei mn

award was nol Fr-l't‘l.'l.l.l'.lH‘L t e
gaage, and (I) defending to Ehurl- that
awnrd should ot hF«-qBﬁrrurd brecainse: of
alleped fraad.

Avward epflgeed)

) m.._

muy aleo sgree gpen particuler tribunal
\ for reviewing arhitration award.

2, Conlracts &=12714)

Mandatory forem  selestlon  clause in
contrart will opernte to bar jurisdiction of all
forums not designoted in clanse; however, in
atesner of any soch mandstory inguage im-
posing exclusive jurisdicton, fedsral eourt
joradiction ls not so lmited.

A Arbitention =855

Contruct terms that imposed mansdatory
arbipration under By-Laws and Rules of Liv-
erpoid Cotton Assoctation Limited, United
Eingdom, to be construed under English liw,
and that the UK. High Court had sxclosive
eupervisory and appellate jurisdiction of such
gward, did net preclude jursdietion of feder-
&l court in action to enfores arbitretion
gwird: defendant did mol apipsenl artutrul
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T2

gvard ae was required to imvoke High
Cotrt's irisdiction.

i, Trealies &=

Gl of Ulnled Natlons Coesventlon on
Heeogrnition and Enforcement of Foredign Ae-
hitral Avards, and prinetpe] purposs onder
bring United States’ sdoption smd mmplemen-
tathon of i, was 1o eneourage recogmition and
enforeement of commereial arhitration agree-
ments i internatonal contracts amd to unify
standards by which sgreements to arbitrate
pwartde are enforesd. Cosventon af

Becogmition and Enforcement of Foms
bitral Awsrds, Art. [, 9 USCA § I@
i Arbitration =500

Treaties =11
Under statute impl Tmitesd M-
thons Camvention on arr and En-
forcement of Foreigl Artstesl Awnrds, bar-
den of proof of evegy & of defense is on

purty defemd oAt enforeemont of for-
gign urbic 8 DS.CA § 207

=12

6. Arbi
%ﬂ potiey favors recognizing and en-
iriine Mierentonn] srhitration arresments
@e&e comsequent relahility of contracts
pmotes export by [nited States merchants
%ﬂ' United Stotes goods.
7. Arbitration e=1.2
Treaties <=4
Pubdic policy Emitation of United Na-
tioms Convention on the Recopnition and En-
forcement af Forelgn Arbitral Awards s o
be eonstrued nirrowly, and shoild be spplied
onily where enfarvement would violate formsm
stale’'s most basle potions of morality and
Justice, Comvenbion of the Recognition and
Enforcement of Forefmm Arbitral Awards,
Art 5, pubd. &k, 5 UESC.A § 201 note; ¥
UECA § 207

N

A Framd e=3

Elements of frund, as defined by Ten-
nogsse law, are: intentional misrepresenta-
tion of materzal faet, knowledge of fisity of
that representation, njury eausesd by reason-
phie reliance on representation, and promise
of firture action with no intest to perform.

916 FEDERAL SUPFPLEMENT
i. Arhitration =8, 52.5

was not privy to relevant information, por
that procesdings were suspect in any msm-
per, United Nations Comvention on Hecog-
nition and Enforcement of Foreign Arhitral
Awards, Art. 5 subd 2(b), 9 USCA § 8m

pote; 8 USCA B 10m) 207 Wests
Tonn. Code, % S 5-FlAiaNl). bis [
R TR N

Jobn MeQuiston, II Evans & Petroe,
Mesmphis, TN, for plaintiff

Willlarn C. Bateman, Jr, David W, He-
kins, Bateman & Childers, Memphis, TN, for
defendant.

RDER ENMFORCING FOREIGN AREL
TRATION AWARD AND DENYING
DEFENDANTSE MOTIONS TO DIS
MISS AND DENYING PLAINTIFFS
MOTION TO STRIEE

MeCALLA, District Judgpe,

Hafore the Court sre the following -
thima: (1) defendunt Cotton Company Inter-
nutional, Inc's Mation To Vacate, Or In The
Alternative To Prevent Enforcement O For-
edgn Arbitration Awnrd, fled July 7, 1865, 2)
defendant Cotion Compuny Internaiiossl
Ine.'s Motion To Dismiss For Lack Of Juris-
diction, filed July 7, 1906, (3) plaintiffs Mo-
tion For Order Confirming And Ernforcing
Foreign Arhitrstion Award, filed July 1%
1§66, and (4} Plaintifs Motion To Strike
"Defendant’s Reply To Plaintiffs Response
In Dpposition To Defendant’s Motion To Dis-
miss For Lack Of Jurisdietion™ Or, Altersa-
tively, Requesting The Court To Consider
Plaintiff's Rebuteal, filed .Ilgy 20, 1905, On

United States
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Clir ms 918 F.Sapp. 721 [(W.D.Tenn. 1996)

Beplesnher £ 1065, the Court held o status
oonferenes, at wibch both porties presented
their arguments o the jurisdietionn] matter
in this ease. For the reasons stxted balow,
the Cort GRANTS plaintiTs Motion For
Order Confirming And Enforeing Foreign
Arbitration Award, and DENIES defen.
dusit’s matione te digmiss, thereby rendering
MOOT pluintiffs motion to scrike.

Plaintiff firm engages in the purchase and
merchandises raw eotton. The parties en-
tered into o total of six eomtracts, two on
Oectober 24, 1984, ane on November 17, 1584,
and three on November 18 1984 All six
contracts eovered the purchase of cotton by
plaintifl from defendsnt, for s total of ap-
provimately 202320 bakes of cotton. The eon-

.':;wmw:wmmnmmm

Laws and Bules of the Liverpool Cotton
Associntion Limited, United Kingdom (Asso-
clation), and provide that shoold amissble

with Aesocistice Rule 38004jih), he sppoimed
A Brown as srbitrutor becmise delrsdas bl
Exiled. alter being ptven notice twio weeks earfier,
o nomimme their oenm arbstrator.  Also on
March 30, the Associanan noafied defendam thas

irrevocable lotter of crodit ot boyer's ogpense
as required by comtraet termes. The parties
further pgreed thot delvery of the remaining
17280 bales would be delayed wntl Apel
June 19967 Defendant contends thet it nev-
ir shipped the arranped L0 bales of cotton
to plaintifl beesuse plaintiTs letters of erwdit
contained deficiencies, nehuding the omission
of delivery destinations and imadequate re-
puyment puarintees.  In December 10964
and January and Febrowry 19606, the parties
discussed the deficlendes.  Aceonding to de-
fendant, the deficiences remained unoorreet-
od und, to pvowl further losses, defendant
pald 260 bales to another purchaser on
Febrary 2, 15945

the arbitrators rendered a
al plllq'r.tﬂ‘ Indoeomex F ‘ une 14,
14865, plaintiff hrooght suit

the maiter to srbitration, porseant
rubes of the Assoelaton® On 1&355

oalneeement of the § arhitration
award, pursuant to 201 ot seqg., &
USC 681 m S 5 BE=5=201, o

weg., and T.CA
dant argaes

1, ef seg,  Defen-

i Couirt shoudd not ez

i on two allermnative

this Court hae no jurisdiction

ent In this matwer, and second.

ikraition sward should be set aside a=

of fraudulent ncts committed by the
AT,

it wrnilyl procewd 1o setlle the dispute in arbites-
o ax parie if the Assodiation hed not eceived
dolemdamt’'s writton submissons reganéing the
dimpuie by May 4. 1995, The Associasion did
recenve sich submissions: Fom defendant. amd
proceeded av parie.  Deflerdant ruises oo allegs-
thona al meafficient motice in this case. The
artsiraine Smund thai defendant's omission or in-
mhility to satssfy ity contractual responsibility en-
istled plamiilf in bave the coniraci closed owi by
heing imwmiced back in pocordance with the Assr
Giason s Biv-Liws mnd Ruiles. The arbitralar
awiarded '|'r|l.1r|t||'| isaney, hasng the amsmisms on
ke difiereen s hrtiweri e combbad] calie asel ke
markel vadiue on the dale ol breach, whech was
determingd & orbirutan 1 be Febuary 22,
19945, Deferddant was ordered 1o pay 1o plainaifl
& total of 53937 95000 snd §52 802 80 m inier-
=i, with the sward continuing to accree mieres
ot & rade of fwo percent per anmum until the daie
of payment  The awnrd notified defendam thas
svailable time for notce of appenl expired June
12, 19495

United States
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[L2) Parties to a contruet may agree to
subject any contract disputes o binding arbd-
tration wnd may slso agree upan 4 partienlar
tribonal for peviewing the arbitration swand,
Monte ¢ Sowthern Delawere County 321
F.2d 570, 574 (Gd Cir 1983); Monie v South
ern Delpsoare County Authority, 395 F2d
Boe, B57 (3d Cir.loddl; 8 TLSC § 8. Fur
ther, o mandstory foram selection clanse will
aperite o bar the jurisdiction of all farums
not designated in the clanee. Infermational
Assocuadion Brdge, Structurd aad  Orma-
mendel fron Workern, [Lomal [Feadom 258
AFL-CI0 v Nowki Construction Cosmpang,
74 F Supp. 370 (WD Penn 1570 Hﬂ'“:“

in the shsence of any such mandatorl Jahs
guage imposing excladve jurisdictiof, {ﬁ;
eourt jurisdiction is not so limitgek, Paierm-
tlomitl Aseactition  Hreidge, -ﬂi ﬁ_ﬁiﬁ:rp. wt
sty S 3

The [Imited Srrrn-:_l mnrﬁ‘i"?!)';urﬂ'l' Jurisdie-
tiom | 4

Tn the T:;!'.i.ujﬁlv matter, the purties agroed
to ard erl to arbitration by the Asso-
eiatiop, (and Rereod that the laws of England
shull pstyfn interpreting the contracts and

i E}.;Lu.\l.'u and Hules of the Assoctation
\Ih\ disputed jurisdictionsl issue s whether
Qe parties, in so agreeing. also agreed that
pinly the High Court of Englamd has jurisdic-
tion over exforecment of the arbitration
BgTEEmenL.

[ Defendant Cotton Company argues that

| Liverpool Cotton Associntion Budes ond By-
Laws prokibit enforcement of the Associs-
tion's arhitration oward by courts of the
United States. Plointiff counters that the
Bules and Byv-Laws do nat Hmit enforesment
af artitration agresments to the High Court
of Justice in England, but ruther, simply
albow thot forum &8 an option, to be weighed
by the parthes, agninst other potential fo-
rums, such as the courts of the Unded
States, The specific rales in dispate are
Bylaw 200, Rule 300, Hule 305 and Huole
S4R(2),

4. Associuvin Be-Llow 207, referred o in B
Law 200, sates that the By—Laws znd Rules
apmly i coBion aales umless the werms of the
congract, cxpressly or impleedly, pre inconsisten|

116 FEDERAL SUPPLEMENT

11  Association Hy-Law 200 provides,
Every contract made subjest to the By-
Luws andior Ruoles of the Association, or

subject to Liverpool i or eon-
tatning words to & is o be
constred  amd n8 R contract
mucle [n ascoordance with
the lmus of 5 Lo be desmed n
ull ns provided by By-Law

B20Z, to thiese By-Laows and
parties to the contract shall be
_odnsid to have submitted to the juris-

i of the High Court of Justese in
England, for the parpose of giving effect to
Yhe provisions of the By-Laws and Rules

“Assoctation By—Law 200, Diefendant arpass
thnt By-Law 500 earablishes the jurisdicton-
al lssoe in this case | By submitting to the
Associmtion for arbitration and agreeing o
the Associstion's Hules, the contract was e=-
septially converted into an English contraet,
ind the High Court thersby obtuined jurs-
diethon over the srbétration decigion, Defen-
dant argues that By-Law 200 sstiles the
jurisdictbonal lssue 0 this case, barring any
enforcement proceeding in any court other
than the High Coart.  However, By—Law 300
extends only to the wrbitration proceeding
and to the terms af the decizsson, which are
be imterpreted by the High Court in aecor-
danee with the Association’s Rules and By-
Laws. By-Law 200 doss noi extend to the
sibsequent enfopeement of the arbiteation
wwprr,

Rule 5 explalrs how contract disputes,
gubmitted o arbitration, obtain sceess to the
High Coart.  Rule 300 provides in pertinent
piart,

(1} Whenever asy difference touches or

prises out of any Drunssetion or eontrsct

which is sabjest to the By—Laws and Rules
of the Assodation or subject to Liverpool

Arhitration, or containe words to a similar

efTect, such differences ahall be referred to

arbitration in seeordanees with fhe By-

Larwe und Rules.

(2 It is hereby axpressly declared that, s

all coses provided for by paragraph (1)

hereof the holding of such an arbitration a8

with the Rules and By-Laws. Nesher party hes
alleged any such conflict in this maiter, and this,
By-law J07 has peo lmpact on the Court's decs

L

United States
Page 4 of 9




S

INDOCOMEX FIRRES FTE. LTD, v. COTTON CO, INTERN,

725

Clie us F0& F Supp. TI1 MWD Teiin. |¥6)

ploresald in the obtaining of an Award
thersander shall be a condition precedsmt
to the right of any parly to a eontract fo
cominence legal procesdings apuinst the
pther party in respect of any such differ
ences a8 aloresnid snd nesther porty shall
have any right of sction sgainst the other
tnbching or arising out of any such matter
or contract except to énforee the award in
amy wech arhitrotion,

Association Rule 300." In submitting t0 En-
giish low, and specifieally, o the Assoeiation
Fules and By-Laws, the partes obtmined
access to the High Court only post-arbitrs
ton award, the fret such opportunity being
an appeal of the arbitration desislon. It does
nob Follow, however, a8 defendant argues,
thui smply becsuse the partes only have
pereas o the High Coort after the arbitrs-
tion mward has been rendered, that the High

D Qoo e the mandated forum for enforce.

meat af the award,

Defendant sontends that mandatory furs.
dictiona] authority for the enforcement of
arhitration desisions is most elearly set forth
in Bule 342, which provides in pertinent part

(2 Every arbitration eonducted in soeor

dance with the By-Lawe and Huoles of the

Association shall have its seat in Liverpoal,

be governed by Englsh law, shall be con-

chicted in necordancs with English law and
procadure and shall be subject to the su-
pervisary s appeal jurisdsetion (so for &

other courts.
Asspeigtion Rule S35, However,
addresses the supervisory and
diction of the sward, it does o

appropriste) of the English Courts and n
-;\

rdant filed an

5. In supsgprt
e Court @
anw, from wf solicitore. Weightman Eusher
lerds . Englsnd. Evans has been

imvulved miverpon! srbstratiors and in the ap-
Mﬂﬂqﬂy—hﬂw.ﬂdhhl‘nr alErym]
Uweeny (M) vears.  The Court ageees with Evans'
stariemen,
I mgree with [ledocomen's) imerpretation of
Eule 305. The word “may” is entirely permis-
tive. It & 5 basic mle of inerpresstion ol

perind. Had it appealed the decision in the
requisate e, axchene jurisdiction over the
appenl would hove belonged to the High
Court, as suthorized by Rule 342, However,
an appenl & distinet fram an enforcement of
an award, and as Rube 342 doss not addrese
enforpement of orbitrtion pwards, it does
not apply to the Beue presently before the
Court.

Rule 305 directly addresses the enforee
ment of arbitration swnrds. The language of
Fale 05 |s permissive rather than mundeto-
ry. Hule 306 stsies,

Any mwnrd made under the Hy-lwwe and
Rules may (atthouat prejudics to the ather

X

rirhts wnel remedies of the parties unds %
the Hules) be enforced in the mnm@

the Arhitration Aet of 1960 or any
ry medifiestion thereof for the n-&

enforeed,

Assoeistion Hule 3056, The At
Etntos,
An award of an an  rreement
muy, by lepve of Court or a julge
thersal, be in the same manner

r Lo the same effect,

al the award.

Act 1850, § 2601)."In eombing-
Arbitration Act and Rule 305 autho-
enforvement of arbitraton aeards in
High Court. However, they do nol Bmit
such enforcement to the High Court. In the
absenee of mandatory forum seleetion lan-
puagre in the contracts bebwoon pluintifT and
defendant. Fule 306 doss nothing more than
cunfirm that 4 range of foroms, inclading the
High Court. are avallable to pluntf? for the
enforeement of the Associstion’s prbitration
awmrd” | F W/
E'I'luh-.h Lt tha lanmanee ||l|.'|."|'|| 1 b v ils
plain meaning. The English Cowns have an-
sidered 1he mewning of the word “may” on
ENANY oocasions (o cases invidving the imerpoe

e of i ooarn miles of Court procedore. B
has been held that the use of the word “ may
Is entively permimsive. See Nagv v Cooperdiin
Press Lirped, ¢ 19695 2 KB 188, 193
Maisce of Forelgn Law Pursuamt o FRCP. 84 |
In Connemion With Defendorm’s Mocion w Dis-
mibwi For Lack O Jisrisdicion, amschaicn g, 2

L 4
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Enforoement OF The Arbitratomi Anerd

4] The Undted- Nuolione - Cosvention on
Recogrition and Enformement of Foreign Ar-
hitral Asards (Convention), impemented by
foderal tw, 4 UTS.C §§ 200 of wg. supports
not omby the United Swutes Distriet Court's
jurssdiction over the enforcoment of the As-
socintion’s arbiteution swards. but alse sup-
ports thiz Court's enfordement of the urhiera-
tion mward presently before the Court®
“The goal of the Corvention, pnd the princi-
pal purpose underlying American adoption
and implementation of /. was to eneoursme
thie recogniticn and enforcement of commer-
ciel mrietrution agreements (o inte
enoiracts and to unify the stan
which agresments to arbitrate sw

enforesd.”  Feperiad Aticman
i, Barmch-Foeer Corp, 535 M. 335
(Gth Clr 1676E Scherk & leer Co,

417 115, 60d, 94 B.0e 2 LEd2d &0
(18745 Tn ke mem fendant con-
cedes that “0 1150 ' parties

enforee foreign NG win wwrds in federal
diszriet cou 0 pirFandum [n Soppert
M Ut - wmny  Intermational’'s Motion

Te Ve n The Albernative To Prevent
Enfj |&

H Foreign Arbitration Award,
a, Uader 9 LIS.C ﬁﬂ:ﬂ',mlﬂ!‘ﬂﬁ

||" of every slement of o defense s on

e party defending smmingt enforeement,
Iweperial, 585 F2d at 56 Publie palicy
favors recognizing and enforeing mternation.
al arhitrstion agresment= hecayse the conge-
gquent rellability of the conirnets promotes
expart by United States merchants of United
Sintes goods, Seherk, 417 118, 506, M 800
2449 felend Tertory of Curormn i« Salis
from [hevices, Tec, 488 F2d 1313 (& Cir
197341, “eord. dewiied 416 115 B985 W SCo
= 40 LE4A2d TR 1974k Folockrome,
free. v Copol Co. 61T F.2d 512 (3d Cir. 1976

#i. The Cisrvenibon s & Ukiied Naghens resty iis
whoch the United States becarse a party in De-
cember 1970  Legislation Enplemsmiing the
Convenoion i+ codifed in Chapier 1 of Tiike 9 ol
the Updied Sintes Code.

7. A purty sceking recognition and enforoemen:. of
ar gl fmist sugply wath is application the
|_11||'.|1.|| IHIH‘ u.-‘.l llr'l.pl'l.ul aprsEenl v en
fthe partiee oF crrtilicd fetinio] ol e discia-
ments.  Comventian, Ar 1%, Delesdam makes

4918 FEDERAL SUPPLEMENT

[71 8 USC. § 203 grunts the United
Stntes district courts jurisdiction ower arhi.
tration award proceedings. Itpmwdu.

Within & vemrs after an arbitral swared
following under the Coovention ie made,
any party to the arbltration may apply to
any court having jurisdiction under this
chapter for an order conflrming the award
BA BgWnst any other party to the arhitra-

tomn,

Article % of the Comvention, 9 T80 § &7
mundstes that “the court shall confirm the
wward unless i finds one of the groonds for
refusal or deferral of recognition or enfores-
ment of the wward specified b the said Can-
vention.” Because the public policy fovaring
intermational arbitration B strong, it has
been held that the terms of the Comvention
are to be construed broadly, and eircgm-
stunees warranting a denlal of enforcement
are narrowly drawm. Geotech Lizemz AG &
Evergreen. Syntema, 607 F.Sapp. 1348, 1252
(E.DN.Y 19880 citing  Berpesm . Joseph

Muller Corp, TI0 F2d 628, 882 (2d Cir._

1asg), % S0, § 207 sots forth seven ex-
coptions to the geners] mandste to distriet
courts to enforee arbitration swards, Ondy
when one or more of thess 8 met can 8
district court refuse or defer enforcement;

ptherwise the Coort muost confirm the
}*rrhﬁpr{}wptﬂ"fdiﬂt.[ﬂf'

wward?
o .-lleuuhln el pluinaf] ks fEiled o wapply
the alwnve docusnenes o the Cour,

E In mmdﬂ-mﬂm.ﬂﬂmﬂﬂu!ﬁi
Froc., LEd, Arbisration. Section 4: 175, which
atmies

logislann
requires & Disiric Count o conficm fonsign
arhzral awards under the Convenzion anles i
fiads one of the grounids for refusal or deferml
therran specified in the Converstion,  This =3

United States
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Coiv aa ¥18 F Supp. T2 (WD Tenn. 1954

Managemenl fne, G617 FXopp, 5948, 66
E.D.0hso 19813 Defendant alleges only the
following ground under § US.C. § 207 us
m-fmﬂ:.hfmmmhthem
tion's arhitration sward: ¥ -

mmmammuﬂ
award may alse be refused i the compe
mmmmmihEEw
nitéon and enforeement is sought finds that

ib) The recognitlan ar enforesment of the

pwmrd would be contrary to the public

poliey of that souniry.
§ USC § 207, Part 2(b) of Article V. The
public policy limitation on the Conventaon (s
to be constroed parrowly, and should be
applied oaly where enforcement would vio-
lnte the forum state’s most basie motions of
morality and justice. Felochrome 517 F2d
ot G1G

{8] | Defendant contends that plsintsT
fraud by failing to provide u letter
credit in @ tmely manner™ It argues
that such frand offends the public palicy of
the United States, and thue, Par 2b) of
Article V applies to the present matter,

releremce prinssrily io Arzicle ¥ af ibhe Conven-
thon, which s=is forth o oial ol seven grounsls
for refusing o recogmize and entorce an
award, five of which can be ruised anly by ibe
pasriben against whom the award is boing m-

Y. The grounds siated in Asticle Vool the Conven-
tion are: (1F the parties wem incapacitmed, o
the agrocmest m el velid ander the L

4]

represesiation, and (4] & promise of futnre
sction with no inteni 1w porforme. Aol v Kar

Stmilarty, defondunt arguis that the pres-
ence of frad operates to authorize 8 court to
vacate the arbitration awarnd, pursuant w9
USC. § Iah Section 1a) applies to en-
foreement actions brought ander the Conven-
ton, & US.C. § 807, & USC § 208 states
in pertinent part,

Chapter 1 [2 US.C. §§ 1 of ang. | spplies w0

actions and proceeding brought ander this

chopber [¥ USLC, §§ 201 of seq] to the
extent that chapter bs not n conflict with
this chapter or the Convention ns ratified
by the United States,
Thus, 9 USC. § 10m), which fadls in Chapter
1, appliss w0 enforcement actions brought
pursuant to the Convention. Thet section
provides that o distriet eourt “may make an
order vaenting the sward upon the applics-
tion of any purty to the arbitration where

or andee means .. ." 9 TS0 § 106a)

L 4
the gward was procured by cormption, Eruurloi

The Tennessee Cotion ﬂﬁlm‘tlﬂ&\

T.C.A § 2-5-201 & seq™ awih

fraud i alee n hasis und b [l'-iT
vacating the nrbitratior L2 and thus,

mew, ol SW I 47 pp. 1#1)  Defen-
d.n.mn.rnlulh.n mre mel in this case,

cmphasizing. Pl wrsleEnatic  nekmw |-

rdﬂrl:h.'nl ol i alomp withi it ladure 1o
ennreel & loscd 1B @itiom by Dulendams
the pobentially injerimas arbd-

which

T Memworandam In Sappart
w Iniomational's Motion To Va
The Alernative To Prevert Enforce
Foreign Arbliraisnn Awand p 4

The Tenmewses Cotlon Arbirstion Adt pese
Wit

Monwithsmmnding any mher provisies of L w
the comray, the Conirt aball mof cosliss an
sward whder Sogthan I9-5-1 137 or emter jusdg-
ment of decrey B conlsrmity therewith ungler
Sectem $9-5-2 13 wherr the arbitration bear-
mg or pward was made coiside of the Lineed
Staies and it fermilones and the forcign skae
wherein the award wis mede does not grumi
reciprociey 0 recogmition angd endoreement ol
arbiraiion awards mode im the Undied Siass
o s Brrridores
T.CA & 395 2hHak

11 Belore applying Tennesses law, the Coun
mus determing that i has subjec matier juns
dictiomn.  Subseci maiier pinsdiction exists pursy
ant o % USC § 200 and pursannt 1o 38 USC

United States
Page 7 of 9



state low cunpot support this Courts en-
forcement of plalntifs oward, Temnesses
lw provides that sristration awands may be
voepted where the gwarrl wns “procored by
corraption, frand or other ondue means™
TOA B P.5-30uW1 and T.CA. 56 0.
G-31ai1)

M 1t i= tinfreessary for the O
dtnil defendunt's spesific pllamtions
cammdtted by plalndll becaise Ls

allegutions imvalve the merits of
tueal efispute and g8 Fach wre dag
erly hefore this Court. A
regonsider the merits g
tract dispute widch
Eeefed Slewiliva
I|.l|'i.-|.|' 11-IIF|-'J'|I i
5.0 145K,

prop-
will nat
ach ol con-
ta arbitration.
migricn Kl
s, MEE 115, 503, S0
2 1434 1860y Oviom
Shipprn wirmp Lo ¢ Amifern Miofes
P-'Iﬁl'-'%h $12 Fid 259, errl demied
!'!'u".i. s 5.0 1678 10 LLEd®d To6
[+ 3 M1, See Sheorsen Mawden Stone,

¢ Ldaang, 458 F Sopp, 1 (N DL 1680)

holding that sn priwteabien oward may not
« yucated for manifesi disreparsd of the lnw

or e fundomentally Frationad ondess there
whe fallure to deside In seeordance with rele-
vl peovisions of low gl pot mere error o
interpretatione of law),  Fuortlermors, the
arhitrator & mot Fequired to explein or ghve s
redson [or an awuel  Sheorson  Hogden
Stove, Tme o Loeng, 668 F2d4 350, 312 (Tih
L 180T .

Diefendant essentindly nrgues thet the whi-
trution gwwrd should mever have been ren-
diervdl becase plabntif failled to provide re-
wvocabile wtters of credit in the time repEred
uniber the sontret botween the partes, [e-
fendant further contends that delivery of the
retruiineler of shipments due to plaintff by
defendant wns not required under the con-
tracts datll Apl-hine 1995, and therefare,
ni birench eould have taken place ontil thess
rntes hnd passed. As thesd are Esues oon-
cerning the merits of the dispute, thiy are
nist, proper considerations for this Court.

Fraint, ag covered by % US.C § 100,
reduires o showing of bad falth during the

& 1132, which covers cases where the matier i
ety riiseds S0 excliasive sl dites
ewtn and corse, amd b Betweet @ cltlesn o e
Smie of Tennessee and the subjert ol o joreign

% FEDERAL SUPPLEMENT 0

arhitration duch as bribery, un-
il arhitrator, or willfully
destroyving nee, and further reqires

that_=uch, edidence of fruod was unavailable

5.:1‘.;,:11.1113 (stating that I an

3
\himurrmbrihedtbemuhnmidhe

equivalent to an arbitretor dispeosing his
own brand of mdividus] justicel Shearsom,
il F Supp ut V0R-100 (stating that the ar-
hitrntor's finding that the brokernge frm
has unlawfully terminsted employes eould
nat be vaeated on groond that it was peo-
cred by undue means, abaent a finding of
besd fuith or corruption; sand in arder to
obtgin  veemtin of arbitration sward on
ground of newly discovered evidence, party
wis required to show that §t coald oot have
diservered evidence pror to arbitration pee-
cepdingl, Comuwmmenlth Coatings Corp
Continewtnd Coswalty Co, 3893 US. 1456 5
5.0 BT, 21 LEd2d 301 (1968) (o dispuie
bertween subeontructor and prime contrector,
where neither the prime eontractor nor arbi-
trntor discloesd the clee fBrancial relations
thint existed bebwesn them for a member of
vanrs, the submontretor was entitled to have
the awiird set aside): f..-dj:rp! Coiiaridn Et
Etuddes, 8.4, v Koiser Coment and (Fypeem
Cwep, THL F2d U4 Gtk Cir]986) (only
extrioridinary cireumatances warrant setting
asics an arbitrotion oward],

[M] In the present matter, defendant
does ot wllers that plaintifl coneealed infor-
smathon from the arbitrstor, or thet the srbi-
trator was not privy to rebevant information.
Naor does defendant allege that the procesd-
ingw were suspect in any manmer, or that
evidence of frand was only discoversd after
ply contends that the arbitrator’s destsion
was faulty, Soch an objection cannot const-
tute fraud under § US.C. § 1), 8 USLC
§ 207, TCA ¥ ®5-213mX1), or T.CA
P 2O5-313ai1); if it oid so constitute, any

Mﬂmméﬂ!ﬁa*ggmm

atale. TCA & 218-0f 0312, and -318
provide for the entry of a jmlgment hased apon

thie arbaration award.



WOICIK v. AETNA LIFE INS. AND ANNUITIES OO,

729

Clir s W18 FSupp. TIW (MIRIIL 1)

muﬂ:n.ﬁn:hhmﬂsﬂ:uem:-

§

Far the above reasons, the Court herehy
enforees plaintifTs wrbitrstion sward.| The
arbitration award provides thal plabntff will
reraive interest. in the amount of two poreent.
por annom over the New York prime rate,
June 5, 1996 to the date of peyment.
Plalntill agresd o waive interest be-
tween June 5, 1985 and the date of entry of

Court’s judgment® From the date af
until payment,” interest will
pocrue g provided in 28 UEC, § 1061, All
other terms of the arbitrabon award are
this Court, and defendant is
to pay plaingf in sccordanos with
LErma.

This mation DENFES defendant’s mations
o dismize, and renders MOOT plaintiff's mo-
o strike. The clerk o dirveted to onter

P ¥
E

i

§ 1961 from the date of this judgment.
50 ORDERED,

Former insurance agemnt brought st
SgRnsL insurer, insurance agent ami meur-

13 Flamislf dradted and sbmiited o the Court an
wrder confirming and enforcing foreign arbitrs-

er's officer, alleging several cluims revolving
around alleged conspirncy by defendonts o
destroy agent's business. Clarifiing ts or-
der at (0] FSupp. 152 snd considertg
individual defendants’ renewed motion to dis-
miss, the Distriet Cowrt, Costills, J., held
that: (1) formes apent’s claims against insur-
er were subject to arbitraton ander National
Associgtion of Securities Denlers (NASIHN
codle, even though agent signed NASD Form
U= prior t0 amendment of code to encom-
pasa arbitration of employment disputes; (2)
cluims fvobdng all threo defendants were
arbitrable ps disputes “among members and
prsocisted persons”; und (3) former agent's
clufms solely apninst other individual defen.
dants e dispites solely befvreen or among
assoeisted persons and wers not eoversd by
arhitration provisions of NASD code

irdered uceordengrly &\
L. Exchanges &=11{12} < ; E
Agreement o arh iedl in

EpEnL'E app]imﬁun far

, where action was brought wfter
¢ datie of NASD code amendment and

e of conduet thot was subjest of com-
plaint took place after effective date of
amendment.

L Exchanges e=11012}

Arhitration was required ender Notional
Associntion of Securities Dealers (NASTH
code of [nanrance speat's cladms alleging -
terforenice with prospective business advan
tayre, deceptive business prastiess, ond eivil
conspiracy by insurer, ith agent aml is offi-
cEr purspant w provisdon of eode requiring
arbdtration of any dispute. claim or conten-
versy betwesn or among “members and asso-
clated persoma.”

tion sward. i owhich it waves imerest pesudeng
the Court™s niling im this mainer

United States
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