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ANDREW A. LEVY, ESQ . 
Attorney for R.~nd.nt 
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Petitioner, OV.r •••• CO.~., Ino., .aoke an order 

confir.iDg an arbitration award rendered by I thre.-aeftbor Loftdon 

Maritin. Arbitrator.' ~.ociation panel on February L', L"?, 

aMended H.rch 31 , 1"'. In London, England. Re.pondent, NIl 

v •••• l COrp . , DOvel to diemi •• the p.tition on tho ground tha~ 

tho arbitral award on which the p.ti tion i. ba.ed i. not entitled 

to recognition and .nforce~n: under the united NatioD. 

Convontion on t he Rocognition and !nforcom.nt ot Foreign Arbitral 

Award. (~hl -Convention'), a. l~pl •• • nt6d by, O.S.C. 11201-208 

(Supp . 19971. FOr thl following rlaaonl , re8pondent'. motion to 

dismiss is denied, and the arbitration award i& confi~d . 

IAClQlomm 

By & M •• orandu. of Ag~e.m.nt dated Augult 9, 199' (t~e 

'MOA'), petitioner agreed to •• 11 tho v •••• l ' MORANO' to 

re.pond.nt, upon the terma and conditions •• t !orth therein. 

Re.pondent l in turn, intended to resell the vessel to another 

pureha.er tor a profit. Ultiaataly, the v •••• l wa. to be 

~emoli.hed tor ocrap. Respond.DC .igned the ~OA on Auguot 16, 

!99l, Petitioner' . broker, J.e . O'ke.f. Shi pbrokl ng Ltd., .~gned 

the MOA on behalf of petitioner on Augult 19. 1996 . 

Pur8uant to paragraph 2 of the HOA, re.pondent wao 

obligated to pay • lOt d.po.it by tho clo.e of bu.in... i n London 

on Augu.t 22, 1"6. nue to tho doclining ~arkot pr~ce of ve •• el . 

!or .crap, thl ultimate buyer backod out of it. deal with 

reapondent. Re8pondent stte.pted to locate another buyer, but in 

~he M.ant1~ failed to pay the lOt dopo.it to p.~1t1oner •• 

egreed. !ventually, petitioner .old the vessel to a third party, 

but for a lubatantially lowar price thaD provided for i n the MO~ 

entered into with re.pondent . 

Pat_graph 11 of thl XQl .tata. that any dieput e under 

the a~r • .ment val to be referred to orbitration in London . The 

arbitration claule provide ••• f ol!owsz 

It any dispute .hould ari •• In conneot ion 
with tho iDttrprototion and ~ulfilDln~ ,aio) 
of this Agree.ent, same .hall be decidld by 
arbitration in tho city ot London in 
accordonce wi t h the London MAritime 
Arbitrators' A8S0ciation Tsrm. 19'. and Ihall 
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• be reterred to a lingle Arbitrator to be 
.ppointed by tho parti •• h.r.to, If the 
parties cannot agrae upon the appolntr~~t of 
• aingle Arbitrator, t~. diapute Ihall b, 
Bettled by 3 (three) Arbitr~~or., tach party 
oppointing on. Arbitrator, the third b.i~g 
appointed by the London Maritime Arbitrator.' 
As6oo!atio~. 

Th. award rend.rod by tb. Arbitration 
Tribunal .hall be final and binding upon tho 
parti.. and may if n.c •••• ry be enforced by a 
court or iny other competent authority in the 
aame nanner .1 a judgement in the H1g~ Court 
of JUlticl, London. 

(Pet'n, Bxn. D, 1 11) . Believlng re.pondent to b. ,n breach ot 

the MeA, petitioner Qommenced an arbitr.~1on procee~ing in 

~ndon, consistent with the term. of tte MOA, ,eeking da"-age •. 

As relpon4ene negl.cted to apPoint an arbitrator, one was 

appointed on it. behalf by the London Y.aritime Arbi~:ator.' 

As,ociation. A panel of three arbitrators held t~at re.pondent 

i~d •• d breach.d tb. MOA and rendered an award in favor Of 

petitioner, directing re.pondent to pay petitioner $'04,'3(,83. 

plU8 irotero.t . 

Petitioner petitionl thi. Court to co~firn the Loadan , 
""bitration award pur.uont to Article III of tho Conv.ntion and , 

C.S.C, J 207, Re'pondent mov •• to di8.t1' the petition, arguing 

that this COurt laok •• ubject ma~~.r jurisdiotion to confirm tho 

arbitration award beeau.e (1) the MOA i. invalid ~~ therefor~ 

the arbitration provi.ion il unenfore.obla; (2) a~ arbitration 

,ward entered OD default cannot be confirmed, and (3) petitio~ar 

hoa falle~ to comply with certaln requirement. of the Convent~on 

-3-

• 

• and thlzlfore i. barred fro. co.menoLng .n act10n under 9 U.S.C . 

• 20' to confirn the arbitration aware. 

DI8C!!8SIQII 

A. Ipt;!op to pi.ai •• 

t. L.al Itaadard. 

united Stat •• dl.trict court. bave original 

jurisdiction ovor actiono or procooding, ariling under t~. 

Convention, ~'U.S.C. I 2~3, Any party to an arbitration ~~y 

apply to a dietrict court for ~n order confirming an arbitral 

awerd within three ye.r. ot tbe arbitral deci.ion . ~ I 201; 

All IlJQ Ykrynoahprqm Stato ppre4qn Igoo, gnter. V, Tra4@wAY. 

~, No. 95 ely . 10218, 1996 WL 101285, at *2 {S.D. N.Y . M~r. !2. 

li9', . M(T)he di.trict court's ro~a in reviewing a forei~ 

arbitral award ia atrictly liDite4, '!he court .hall con!i~ the 

award unle •• it find. on. of the grounds for refusal or defer ral 

of rlcognitlon or .nforcemont of tho. award apeci!iod in the said 

Convention.'· yy.uf Ahmed Algbaoil , 800a. K.L,L. v' Toy. IS' 

2', Ins •• No. "-"'2, 1997 HL 5'00t4, at "4 (2d Cir. S.p~ . l~, 

199') (quoting 9 U.S.C. I 307). 

Article v of the Co~vent!ott enU~Aratel eeven 

circwoatanc •• in which a district court i. jUlti!ied in refu.~ng 

to reoognl •• or enforce. foreign arbitration award. ~ 

Convlntion, Art. V, reprinted in t~e text following' U.S.C. 9 

201.' T~. Convention olearly aanifo.t. A 'ienor.l pro-

, Tho .even ground. tor re!u.al to confi~ aD arbitration 
award are •• follow., (a) a party to the IZbltration agr •• mont 
laoked capacity or the Agreement ~. olherwi.e invalid; Ib) the 

-4· 

• • 

" .. 
.. 

~ 
m » ,-
m 
-< 
(f) 

-i 
3 
DI .. •• Q 

iI -s 
~ .. •• 
Q 
::I 

f 
Q 

~  
United States 
Page 2 of 24

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



J 
d' 

f 
Jl 
¥ 

i 
~ 

~ 
~ 
! 
l" 

~ 

-, 
'" 

• • 
enforcoment bil.,· however. Par,on.' Kb~tte!Pre OverDAA' Og , y. 

SQCiat. GODerale de L'Indu,tr!e du ~apier ,~~), see F.2d SG9, 

"3 (2d Cir. 1974), ~ American Confttr Mach. 'Eqy(O earp· 
V, Mogbapi'Bd Cpn.tr. of P,ki'tan Ltd " 659 P. EUpp. C~6, 428 

(S,D.N.Y.I, ~, 828 f.2d ll7 (2d Cir. 19871, ~~, 484 

u.s. 10£, 119881 . Accordingly, ~h. party oppo.ing confirm.tion 

bears the burde~ of proving that one of the ieven grounds 

enUMerated in Article V appl!e. and provides a ba,ie !or the 

court to relula to confirm the arbitration award. parRQtS h 

Whittomore Over.e •• CO'I 508 F.2d at 91l. Reopondent relids on 

Ar~icle. II, IV, and ViiI (al and Ih) in .upport o! ita motion to 

e!l~l.s, but fails to meet ita burden on any 0: these gro~d6 !or 

di.mi88j:. 

2. y.ligilx oC the Agr.ta.nt to Atbitr.t. 

Me.pondent firlt contend. that thi. Court may refu •• to 

recognize and eniorce the London arbitration award because 'the 

(HOAI il not valid under the law to which thl partil. subjocted 

~t,' Convention, Art . V(il (aI, and becauee tho arbit~ation clau •• , 
i. not an "agreement in writing' ••. signed by the plrtios,' 

~ Art. 11(21 . Respondent argu •• that beca~ •• the ~OA wa. never 

party ogaioot wh~ tho award i. invoked h.d inaufficient notice 
of tbe arbitration procooding, (cl the di.pute i8 boyond tbo 
acope of tb •• rbitration agr •••• nt' (dl the compo.i~ion of the 
arbitral authority or the arbitration proced·Jre. were not in 
accordance with the arbitration agre.ment or with the law o~ the 
oountry where the arbitration took place; 'e) t~e award 18 not 
yot final or blndlng on tho parti •• , (f) tho dl.put. i. not 
capable of e.ttl.mlnt by lxb!tration undor tho law o! the country 
whore confirmation of the award is sought, and (gl confirmation 
of the award would viol.t. thl publio policy of ~h. country where 
confirmation of the award 1s Bou~~t . ~ Convention, Art. V. 

- 5-

• • • 
Digned by petitioner, buc rather by J,e, O'Keefe Shipbroking Ltd, 

'aa broker. only,R neither the underlying ag~tement b@tween the 

partie. for the purohase and .ale of ~/V MURANO, nor the 

agree.ant to Arbitrate contained tbe~ein, is enforceable. 

~elPOndent advanc •• two theories to rupport its .r~Jment tha~ the 

MOA 11 un6nforceable. Firat, the agr.ement failS :0 aat!ufy :he 

Statute of Fraud. . Second, a d1'pos!tion o! property made by en 

agent wlthout the .uthority of the prinoipal i. not binding on 

the principal. 

As an initial .attar, the Court notea that respondent 

had ample opportunity to rai •• it. obj.c.ion to .rbitration on 

the ground that the agreement to a:bitrate 1s unenforceAb!e pr~or 

to and during the London arbitration proceeding . It cho.e no~ t o 

CO 80, however. ThuB, tbe Court fines that this ground for 

di.Mi •• al of the petition to ccn!irR 'il not prope=ly rais.~ ~t 

thl. tl~e and therefore baa been wli¥ed.' La $Qci.ta N&t!Qna~ D 

~ur 1. Rechorche, 18 prgdUgtJgD . }o TxpD§port. 10 TranQfQrma~~Qn 

ct 1, Commnrci'lio,tign des HydrqcoXVJres v, Shaheen Natura' 

RI'guT' •• CD., 585 F. Supp. 57. 62 (S.D.N.Y. 19831 (holding th.~ 

respondent waived objection to confirmatien o! award o~ ~~ound 

~h.t it w •• not bound by the arbitration provts!on bacauaQ such 

objection va' not raieed before the arbitration panell, ~, 

733 '.2d 2'0 (2d Cir . l, ~~, .£9·U.8. 883 (19841. 

Even .eauming respondent ~as not valved this object1o~ 

to cor.fir..tion of the award, it .h~J!d be rejected beca~.e 

r •• pond.nt haM not demonstrat.d tbJt ~h. V~A i. unenforceable. 

-6-
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• Paragraph 11 of the MOA clearly previdea that !~gli.h law 

govems. (Sll. pat'n? Bxh. B, l, l~_ ). Reapondent haa utterly 

failed, h~er, to ci~e ~ny par.u •• 1ve author~ty to tupport it' 

poa1tlon that the underlying .gree~nt betw •• n the parties !, 

unenforceable under Inglhh law. 2 '!'hu., re.pondent has not 

established that 'the . . . • gr •• ~ent is not val~d under the law 

to which the partie. hAve subjected it.' COnvention, Art. 

v(ll (a) . 

Moreover, the atbitration agralmant contained !n the 

~ i. clearly enforcl.bl. und.r U.S. l'v. '(lIt i. weI!· 

.stab!i8hed that a party Ray ~8 bound by an a2reemer.t to 

erbitrate evan absent a afgnature . · 0encJcQ. Tne V t x.k~,uchl. 

• co .. L-d., 815 P. 2d 840, 846 (2d Cir. ~9871 . Wbile A~tlcle !I 

ot the Convention ind,.d r.~Jira. that an agreement to arbit~ate 

be in writing to be enforceab!~. · !t coes not requ!ra that t~a 

~rit1ng be .igned by the par:1el,· ~, and ·ordin~~ contr.c~ 

prl~cipl •• dictate vhen the p~rtie8 are bcund by • wr!tten 

arbitration provilion abient tholr lign'tures.' 8eromun 

Indeed, 8 curoory review o! 2ngl1.h authority oug" •• to 
that both ot re.pondent'. thlori •• Ire unavailing. Firat, the 
~.x. Sal. of Good. Act at 1'79 provide. that '. contract ot .a1e 
~y ba .. d. in vritiag, aithor with or without .0.1, or by word 
of ~outh, or partly in writing and partly by word of eout~, or 
may be implied from the condUct of the part!el.- Hal.bury" L&w. 
of 8ngland, vol. 41, 1 643 (4th ed. 198JI (tootnot •• o~ltt.dl. 
:n England , therefore. contr.cta for the lale o! good, no longer 
~e.d to b. in writing to be enlorceable , regArdles8 of thel~ 
value, as the Statute o! Fraud. relating to aale of goode 
contr.C~8 hae been repealed by .tatute. ~, 645. As for 
reapondent'a ageney argu~ent, un~er U.K. l~Wt a[a] broker 
employed to buy or ,.11 haa !Mpli!d authority to ~k6 and elgn on 
behalf of his prinCipal a wr!tteD Cor.~ract or cem~randu~ where 
nlCea8&ry to make the contrAct e~forceable :n law. ' ~, E~9. 

·7· 

• 

8ooiO~!ndu8triale Agricola ';:ea.c· dl AkticngolelllcbaCt v, 
pro Domlnlco I Dr Antonio Dpl rerrg, 671 P. S~pp. 1163, 11?0 

(A.D.N,Y. 1'79). Even it t~~8 Court aaBuB8S that ~ . o'xee~e'. 

signature on the ~A w •• not aD adeq~te .ub.tit~te for that of 

~.titioner. the relevant inquiry fa wh.the~ the agreement to ~'1~1) 
;J Vl·4 

erbitrAt. nevorth.le.1 .atilti •• the Statute of Praud. , binding 

both partie. to tho Igrlem.nt . 

Pursuant to the Uniforn Commercial Cod" • contract tor 

the •• le of good. tor $500 or more 1. blnd!ng if it is in wri tins 

and sign.d by the party 19linet ~hoe .aforc.ment i •• ough~. ~ 

U.C.C. 12·201111 . Here, respondent clai~3 tha~ the ar~itra~io~ 

p~ovi.ion ie unenforceable beeAuse PGtit~Qncr, ~8 Baller, ~ever 

8igned the underlying 19reo~ent. There!s no dispute that 

reS90n4ent, the party agains! w~o~ entorce~ent it Bought, 8i~ed 

i~, Whether petitioner ligned tho .gr.e~nt is i rrelevant tor 

Statute of Fraud. purposes, and tht~e!ore bo~h the undBrlying 

agreeRant and the arbitration clause are en~orcelble aga!nlt 

respondent. Accordingly, for .11 o! the above r ••• ono, 

re.pondent'. Article Vl11 1.1 de~en.e to confirm.tion 0: the award 

!s hereby rejected . ' 

oJ '/.v,·, ,p 
J RI.pondent ' . reUancl 011 8.D Mar. Ing. y Tiger 1{1> 

Petrpl.ug Cgrp" 774 r. 8upp. 879 (S .O .•• Y. 19911 i. rn1.placed . 
Thore , Judge Bdtlltein held t~At the agree.ant to arbitrate wae 
unenforceable becau8. it waa contained only in petitioner'. 
telex. Re.pond,nt'. relPonlive telexes were -not only devo1~ of 
arbitration language, they also dlaivow(adl t~A entire conte~ts 
of (petitionor'e) ... telexe •. ' ~ a= 983. Thus, Artic!e 
II'. writing require.ent Va. not o.:i.fied hecause the 
arbitr&tion c1a~.e w.a not .igned by re'pondent. the party to be 
charged, and wal, in fact, objected to by relpondent . ~ 
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1. Arb1tr,tlpa AWird Ipt.rtd Qg D,llylt 

As an additional basis for dismissal, rtapondent 

cont.nda that thi. Court cannot confirm the Lone~~ arb!t~at1or. 

.~ard because it was r~ndere~ on detaul~. ~he Court ccnstrue8 

thl. ground for ~l.ftl •• al a. one baled on Att!cle V(l) (bl of t~e 

Conv.ntion. It, too, 1a entirely without ~rlt. 

To invoke the Articl. V(l) (b) d.! ..... re.pondent 'OUlt 

establish that it va. denied the opportunity to be heard at a 

meaningful time or in a ~anlngful ~anne,.· Ukryn,shprom s~.to 

Foretgn Bcon BDttl . V' Tradevay. Ing .• 1996 WL 107285, at *S. 

T~e only evidence re.pondent o!!era in support of ite position 

that it did not '.ppe.x' in tho London arbitration coneiats ot a 

_tat.ment in the affidavit o! it. ClO, Andrew A. ~'VY. that it 

·~td not .ppoint an arbitrAtor ~n t~at p~oce!din9 · (Levy A!f . ~ 

2S). and its attoxney' •• tat.~nt. in it. reply briet that it 

-did not hire cauDlel in &nglar.~. d!d not anlwer the arb!tration 

petition, (and) did not deliver any Points of De:':e" •• and 

• 
Horl . tho MCA contlinod • written arbitration clau-, 

that 01" indeed algood by reapondent, tho party to be cbarged. 
~rth'rDOr., tbore il no indication that xvlpondent o~j.ctod to 
tho term' of the MOA or the arbitrat!oo provilion contained 
thereln at the timo o[ 8igning. Reaper-dent'. o!aim that it ~!d 
not believe that petitione~'. broker'. signature on t~. MOA cou~d 
croate a binding contract i. dubious in !ight of the fact that 
roopondent .igned the MCA it •• l! cnly three days later. (SAl 
~et'nf Exh. B at 10). ~oraover. reipo~ent" cover latter 
.ncl0.!ng tho MOl containing itl 5ignature doe. not take the 
poaition that the porti •• did not have a binding agreement. (1lA 
~.VY Att., Exh. 2). Pinally, in • ~ec.mber 9, 1995 letter to ita 
appointed arbitrator, respondent conceded that ~t had breacbed 
tho MOA. (~oxton Aft., ixh . A). The •• faces deOQn.tr.te 
reapondent'8 acknowledgement t~.t t~B MOA Wil ~ enforceable 
contract. 

- 9-

• • • 
A~thori~10 •• ' (Rolp,'. Reply Brief at ~). 

The documents aut.ltted by petitioner t.~l a different 

ItOry, however. Re.pondent corresponded with A.S. Ch~iBtofi~es, 

the &~bltrator appointed on its behalt, on December 9, 1"'. 

railing two i.aue8 that relpondent wisbed the .r~itr.tors to 

~on.ider in their deliberations. (SeA OKto~ Aft., £xh. ~~ . 

Hence, respondent did .asort, !n >l!iting, cefen.e. to 

petitioner's clal~l . fUrthermore, the arbitr8~lon ~a8 conducted 

on the written submis8ion. of the parties; theretore , no pe~90nel 

app •• rtnci W.I required or aade by either patty. In faet, a 

second arbitrator on the panel, Christopher Moas, advised tte 

partie. by fax dated January 15, 1991 that the psnel had ~ecelved 

no objection fro~ .ither party to co~duoting the 8rbitrat~on in 

~hi. manner, And that if eithar pArty d1d so ob~cct, to ma~e a 

alalnd for .~ oro1 h.aring within • eet tim. period. (~~, 

E~~. B) . No ouch demand WI' no~. ~y. x.lpondant, nor did it loe~. 

an ob~.ct1on to the arbltrati~ gOing forward at .~l, d8Sp~tQ 

having had "opl. opportunity to do 10. 

In light of tho above tactl, rospo~d.Dt canno~ 

..riou.ly contlnd th.t it licked notic. of the London arbitxation 

eo ae to justify thi. Court'. retuell to contira the award 

~Jr.u.nt to Article V(ll (b) ot the convention. Re.pondent'. 

alleged lack of partioipation in the ar~itr.tion proe.a~ng, even 

it t~Je, could only be interpreted .1 intention.l . ~h. proper 

cour •• , however, would hav. ~ •• n for respondent to object ~o the 

;rocee4ing entirely, Jtt La Sgei'to Hltionale, 585 r. Supp. at 

-10-
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• 6a, which it clearly did not do, .lt~'r than .iaply re!u.e to 

9articipate . In any evant, tha record indicate. that res?On~~nt 

did part~cipat.. Aocordingly, b.elus. the court !!ndo that 

~.apond.nt wal given ·¥mple notice of t~i arbitr~tion ~d ~ 

adequate opportunity to prosent t.te d,renD." and o;'!eotior.r, 
'10. 

OOQt.cb Lizlo, AG y. Ryorgxrcn Sya" Ioc" 697 !t. S"JPP. 124e. ~:'l.(,'i 
!2S1 (S .D.N. Y. 19881. re6ponfen~'. lecond 9roc~d tor di.m~8._! is~q~ 

also rejected . 

4. r,llurt to COlQly with gODy.atipp R.qyirepsot. 

Finally, respondent a~guea that th1s Court .hould 

c~.m!.s the petition to confira becaus. petitioner h •• faflec to 

comply with convention requirements, apeci!Laally :he 

requirenent6 that a petitioner seeking oon!irm.tion o! ~ award 

under the convention submit a ·dcly a~thent~catad original award 

or a ~uly certified oopy the root and the ortginal of the 

&9r •• ment to arbitr.to or a duly ce:ti!ied copy o! t~. agr ••• ~t 

to arbitrat@.- (Reep.'. Brief at 7' . Th!. argument !or 

dilmi ••• l, too, 18 meriti •••. 

Article IV o! ~h. COnvADtion p!ovtde. t~at to o~t.~n 

recognition And eDlorcement of a fOJ:'eign ar!:>ltrat!on (I,ward," ·t;,he 

party applying for recognition and en!orcement ahall, at ~he ti~e 

of the application, 8upplyl (al Tho cuiy authenticated origina! 

award OT a. duly clrtitied copy thereot; (b) 'the origios! 

{arbitratlon~ agreement ... or a ~uly ce~tl!led CO?Y thtreot.· 

convention. Art . IV(ll. Petition.r has append.d to ita petition 

~ copy of the HOA, containing the arbitration pr OVision, ~n1 a 

-11-

• copy of the 'inal Award. both of which are certified by 

petLtioner'. solioitor in tb. Lon.dolt at'bitration.. flu Pet'n, 

!leb •• A-DI. 

-The purpo.a tor requiring .~.8ion ot the original 

agreement or a certified copy i. to prove the exist.nce of ~n 

agreement to arbitrate. ~ ~l Haddad Bros. Bnt@r., . Inc y , rls 

~. 635 P . Supp. 205, 20' (D. ,.1. :986), ~, 813 P.2~ 396 

(3d Clr. 198". Here, reapone.nt doe. not chall enge the 

exl.tenca of th. arbitration provL.!on, but rather on!y It. 

enforoeability. Similarly, the genuinanaaa of the arbitr8t!~ 

award ia not in dispute. Respondent i. ~.rely g!aaping at 

atraw8, atte~pt1ng to persuade the Court to refuse to confirm the 

avard on the baals of a Nero technicality. !n the •• 

circu~tanee., the eertif1cetion of ,etitioner' •• Qliclto~, who 

~artleipat.d in the London axb~t~ation and hal pe;lonal knowledge 

th.t the Igree~ent and the A~ard a=e genuine; i. su!fic!eot to 
;If (LI 

.a~i.fy the r.quir.~anto of Artiol. IV. ~ Bergesen y, Jqs.ch Ii '21 
I(j f 1Y 

!!y"cr COrp .. 710 P.2d ,aI, S3. (2d Clr. Be3) (holding' thl~ 

certification by a ~.DO.r of tho .~bitration panel provided 

sufficient basia upon which to enforce arbitratJ.on award), 

Hewlott-Plckard. Inc. Y. aerg, .67 ¥, Supp. 1126, 1130 n. l1 (0. 

~ass. 1"') (ovorlooking tai!ur. to submit or!gin.~ or ce~ti!ied 

copy of agreement to arbitrate and .ward becauge neither party 

cont •• t.d th.ir validityl, YI,at04 ~ ~ arounds, 61 F.3~ :01 

(!.t Ci%', 1"5); AI Ha4ll1lS Bro." 113 P. Supp. at J09-tO (h"l~ing 

~~at court" prior ru!lng' that agreement to arbitrate exiBtec 

·12· 

• • • 

~ 
m » .­
m 
-< 
(J) 

i 
" 3 
AI .. . , 
c 
it -
S ., 
r:r 
AI .. •• C :s 

I c ::. 
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were sufficient to meet requirements of Article IV( ~ '). 

Accordingly, the court reject. r.spo~d.nt" fln81 &rgu~ont for 

propo.od judgmont. on Dotioe, vitbln 'oven day. hareof. 

90 ORDBRBD. 

dhni •• al. Dated, 

,. Motion tg Copfl;a 

'Confi~tloD ot a foreign arbitration award la proplr 

under 9 U.s . C. 5 207 if (11 tho par~y moving for confiroatlo~ of 

tho arbitrltion award has complied with the requirement. of the 

Convention; and (21 tbo party opposing t~e notion ha. failed t~ 

show the existence of any o! the grounds Ita ted 1n Artie!. V o! 

the COnv.ntion that would bar coD!lrmation of tho ar~itratlo~ ~~ 

awar~.· Montauk Oil Tran.p. Corp. y. Steam,bip Mut. UnderytitlC9 ~. ;~ 

Ass'n (Bermuda' Ltd . • NO . gO ely . 3112, 19'5 WL 36!lOJ, ~t -1 

(S .D.N . Y. JUne 16, 1995), ~, 79 F.ld 295 (2c Cir. 19"'. 

Both prer.qui.ito. are •• tls~led in this cas. for t~e ~ea.on. set 

!orth above. Accordingly, the arb!:ra:!on award rendered 

february !', 1997, amendtd ~areh 31.· 1991, is hare~y confirme~. 

CQIICLVlIQII 

For tho foregoing re.,ons, potiti~~r" ftOtion to 
• 

confirm the arbitration Jward !s grante~, ~~ respondent', crol'­

Bot ion to di.mles the petition ~. denied. Coata one po.~-aw.rd, 

pre~ judgm.nt interest will ~e awardee. Patit!oner ahall t~m1t a 

-n-

" • 

New York, Naw York 
Dec.obor 8, 1'" 

-14-

• . . . . 
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1238 984 FEi)EElAL SUPPLEMENT 

3. That the Defendant's Motion for Sum­
mary Judgment on Count III of the Plain­
tiff's Complaint [Docket No. 14J is GRANT­
ED in part, and DENIED in part. 

4. That the DeIendant's Motion for Sum­
mary Judgment on Count IV of the Plaintiffs 
Complaint [Docket No. 14J is GRANTED. 

5. That the Defendant's Motion for Sum­
mary Judgment on Count V. of the Plaintiff's 
Complaint [Docket No. 14J is GRANTED in 
part. and DENIED in part. 

POLYTEK ENGINEERING CO., LTD. 

v. 

JACOBSON COMPANIES 
and Jacobson, Inc. 

No. 97-CV-1767 (JMR/FLN). 

United States District Court, 
D. Minnesota. 

Dec. 12, 1997. 

Hong Kong corporation brought action 
against Minnesota manufacturer of rubber 
recycling equipment to confirm Chinese arbi­
tral award. The District Court, Rosenbaum, 
J., held that manufacturer entered into valid 
"agreement in writing" to submit to arbitra­
tion in China. 

Judgment for plaintiff. 

1. Arbitration e->72.4 

Treaties e->8 

Convention on the Recognition and En­
forcement of Foreign Arbitral Awards com­
pels court to conduct the following limited, 
four-part inquiry when deciding whether to 
confirm award: (1) whether there is an agree­
ment in writing to arbitrate subject of dis­
pute; (2) whether agreement provides for 
arbitration in territory of signatory of Con­
vention; (3) whether agreement arises out of 
legal relationship whether contractual or not, 
which is considered as commercial; and (4) 
whether party to agreement is not an Ameri-

I. Jacobson. Inc., uses "Jacobson Companies" to 
identify some or its products. The Court. howcv-

can citizen or whether commercial relation­
ship has some reasonable relation with one 
or more foreign states. 9 U.S.C.A § 201 et 
seq. 

2. Arbitration e->6.2 

Treaties e->8 

Under Convention on the Recognition 
and Euforcement of Foreign Arbitral 
Awards, Minnesota manufacturer of rubber 
recycling equipment entered into binding 
"agreement in writin~' to submit to arbitra­
tion in China in dispute with Hong Kong 
seller, based on purchase contract between 
seller and Chinese importer, which contained 
arbitration clause; contract between seller 
and importer was attached to purchase order 
sent by seller to manufacturer, purchase or­
der incorporated terms of contract, and par­
ties' behavior indicated that they were aware 
of and were influenced by existence of con­
tract. 9 U.S.C.A § 20l. 

See publication Words and Phrases 
for other judicial constructions and def· 
initions. 

Lawrence Jeffrey Field, Leonard Street & 
Deinard, Minneapolis, MN, for Polytek Engi­
neering Co., Ltd., plaintiff. 

Peter A Koller, Thomas A Keller, III, 
Kevin Mark Busch, Moss & Barnett, Minne­
apolis, MN, for Jacobson Companies, Jacob­
son Inc., defendant. 

ORDER 

ROSENBAUM, District Judge. 

Plaintiff, Polytek Engineering Co., Ltd. 
("Polytek"), asks this Court to confirm a 
$1,700,367.41 foreign arbitral award granted 
in its favor, pursuant to Article III of the 
Convention on the Recognition and Enforce­
ment of Foreign Arbitral Awards and 9 
U.S.C. §§ 201-208. The award was issued 
on May 26, 1997, by an arbitration panel of 
the Chinese International Economic and 
Trade Arbitration Commission ("CIETAC"). 
The arbitral award was rendered against de­
fendant Jacobson, Inc. ("Jacobson"),! on a 
finding that Jacobson breached its contract 

cr, has been unable to identify a separate "Jacob· 
son Companies" entity. (Sorensen AfL, p. 1). 
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POLYTEK ENGINEERING CO. v. JACOBSON COMPANIES 1239 
Cileu984 F.Supp. 1238 (D.Mlnn. 1997) 

with Polytek. The Court heard oral argu- tract required the seller to provide either an 
ment on October 3, 1997. irrevocable letter of guarantee or a standby 

letter of credit. Section 19 of the Hebei 
1. Background Contract contained the following arbitration 

Polytek Engineering Co., Ltd., is a Hong 
Kong organized corporation with its principal 
place of business in Hong Kong. Defendant 
Jacobson, Inc., is a Minnesota corporation 
with its principal place of business in this 
state. Jurisdiction is premised on 9 U.S.C. 
§ 203, and venue is proper under 9 U.S.C. 
§ 204 and 28 U.S.C. § 1391. For the pur­
poses of this motion, the parties agree that 
Jacobson has never had staff, property, as­
sets, or personnel outside of the United 
States. 

In 1992, Polytek began negotiating with 
Hebei Import & Export Corp. (UHebei"), 
based in the People's Republic of China, to 
sell rubber recycling equipment for a factory 
in China's Hebei Province. In November, 
1992, Polytek contacted Jacobson. a manufac­
turer of this type of equipment. After this 
initial contact, however, Polytek and Jacob­
son forestalled entry into a formal purchase 
agreement until Polytek concluded its con­
tract with Hebei. In April, 1993, Polytek 
entered into a contract with Hebei to sell the 
equipment (the "Hebei Contract"). Polytek 
then turned to Jacobson to obtain the equip­
ment needed to satisfy the Hebei Contract. 

To begin its purchase of the rubber recy­
cling equipment, Polytek sent a one page 
U.S. $865,000 equipment Purchase Order to 
Jacobson, dated May 10, 1993. (Polytek 
Pet., Exh. A). The Purchase Order request­
ed: 

One Set-Rubber Recycling Equipment 
including spare parts for two years; spe­
cial tools; commissioning and training 
charges. For detail specification and 
terms, please refer to the attached con­
tract. 

The Purchase Order contained a section ti­
tled "Remarks," which provided that: "All 
the terms and conditions should conform 
with the main contract attached." Attached 
to the Purchase Order was a copy of the 
Hebei Contract. (Polytek Pet., Exh. A). 

The Hebei Contract included a number of 
terms, in addition to technical equipment 
specifications. Section 10 of the Hebei Con-

2. Now known as the Chinese Inlernational Eco--

clause: 
All disputes in connection with this con­
tract or the execution thereof shall be set­
tled through friendly negotiations. In 
case no settlement can be reached through 
negotiations, the case should then be sub­
mitted for arbitration to the Arbitration 
Commission of the China Council of the 
Promotion of International Trade 2 in ac­
cordance with the rules and procedures 
promulgated by the said Arbitration Com­
mission. The arbitration shall take place 
in Beijing, China and the decision of the 
Arbitration Commission shall be final and 
binding upon both parties; neither party 
shall seek recourse to a law court or other 
authorities to appeal for revision of the 
decision. The arbitration fee shall be 
borne by the losing party. 

(Polytek Pet., Exh. A). 

Subsequent to Polytek's submission of the 
May lO. 1993, Purchase Order. Polytek and 
Jacobson discussed the irrevocable letter of 
guarantee or standby letter of credit, as re­
quired by the Hebei Contract. The parties 
agreed Jacobson would provide a standby 
letter of credit to Polytek, and Polytek would 
send Jacobson a deposit. Based upon its 
agreement with Polytek, Jacobson manufac­
tured and shipped the recycling equipment to 
China and received payment from Polytek as 
specified in the Purchase Order. 

In May, 1995, Hebei claimed the Jacobson 
equipment failed to conform to contract spec­
ifications, and began a CIETAC arbitration 
proceeding against Polytek, its seller. On 
March 29, 1996, the arbitration tribunal 
awarded Hebei a total of U.S. $1,266,933.85 
and 4,762,132.56 RMB, and ordered Polytek 
to coUect the equipment at its cost. (Polytek 
Pet., p. 4). 

Thereafter, on April 3, 1996, Polytek began 
its own CIETAC arbitration against Jacob­
son in Beijing, China, claiming Jacobson 
breached the Hebei Contract attached to the 
May 10, 1993, Purchase Order. Polytek 

nomic and Trade Arbitration Commission. 
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1240 984 FEDERAL SUPPLEMENT 

claimed Jacobson supplied equipment which 
did not conform to contract specifications. 
Jacobson initially ignored the notice given by 
CIETAC, but ultimately replied to the Chi­
nese arbitral forum in November, 1996. (Po­
lytek's Pet., pp. 4--{l). Jacobson's reply de­
nied CIETAC's jurisdiction over the matter 
and the existence of any arbitration agree­
ment between Polytek and Jacobson. (Lau 
Decl., Exh. 33). CIETAC considered the 
issue of jUlisdiction prior to examining the 
case on the merits, and, on December 23, 
1996, CIETAC issued a decision finding jur­
isdiction was proper. (Polytek Pet., Exh. B). 

Upon rendering its decision, CIETAC 
wrote to both parties advising them it would 
hear the trade dispute on March 17, 1997. 
Jacobson did not appear at the hearing. 
CIETAC then notified Jacobson that the 
hearing had taken place and requested objec­
tions or further responses by April 20, 1997 . . 
CIETAC received nothing from Jacobson. 
(Polytek Pet., pp. 7-8). 

CIETAC issued its decision on May 26, 
1997, awarding Polytek U.S. $1,700,367.41, 
and ordering Jacobson to dismanUe and col­
lect the recycling equipment at its own ex­
pense. (Polytek Pet., Exh. C). 

II. Discussion 

A. The Convention 

Chapter 2 of the Federal Arbitration Act 
grants federal courts the power to affinn 
foreign arbitral awards. This Chapter en­
ables the Convention on the Recognition and 
Enforcement of Foi-eign Arbitral Awards 
("Convention"), to which the United States is 
a signatory. See 9 U.S.C. § 201. The Con­
vention governs foreign arbitration disputes 
resulting from international commercial 
transactions. See Filanto, S.p.A. v. Chile­
wick Int'l Corp., 789 F.Supp. 1229, 1234 
(S.D.N.Y.1992); 9 U.S.C. § 202. "The goal 
of the Convention is to facilitate and stabilize 
international business transactions by pro­
moting the enforcement of arbitral agree­
ments in contracts involving international 
commerce." Transit Cas. Co. v. Certain Un· 
derwriters at Ltoyd's of London. 119 F.3d 
619, 620 (8th Cir.I997). Under the Conven­
tion, a party to an arbitrdtion has three years 
to seek an order confirming an award. See 9 
U.S.C. § 207. The Convention directs that 

"[elach Contracting State shall recognize ar­
bitral awards as binding and enforce them 
. ... " Convention, Art. III, 9 U.S.C. § 201. 
A court must "confirm the award unless it 
finds one of the grounds for refusal or defer­
ral of recognition or enforcement of the 
award specified in the ... Convention." 9 
U.S.C. § 207. 

[1] The Convention compels a court to 
conduct the following liraited, four-part inqui­
ry when deciding whether to confirm an 
award: 

1. Is there an agreement in writing to 
arbitrate the subject of the dispute? 

2. Does the agreement provide for arbi­
tration in the territory of the signatory 
of the Convention? 

3. Does the agreement arise out of a legal 
relationship whether contractual or 
not, which is considered as commer­
cial? 

4. Is a party to the agreement not an 
American citizen, or does the commer­
cial relationship have some reasonable 
relation with one or more foreign 
states? 

Ledee v. Ceramicke Ragne, 684 F.2d 184, 
186-87 (1st Cir.1982) (citations omitted); see 
also Riley v. Kingsley Underwriting Agen­
cies, Ltd., 969 F .2d 953, 959 (10th Cir.I992); 
Filanto, 789 F.Supp. at 1236. 

The Court does not consider the last of 
these three questions to be in serious dis­
pute. The answer to the second question is 
siraple: If the Hebei Contract is part of the 
Polytek/Jacobson agreement, there is a con­
tract to arbitrate. And if the Hebei Contract 
is part of the agreement, it provides for 
arbitration in China, a signatory to the Con­
vention. See 9 U.S.C. § 201. 

The third question asks whether some 
fann of contract or legal contractual relation­
ship existed between Polytek and Jacobson. 
Both Palytek and Jacobson stipulated in 
their pleadinga that theirs was a legal and 
contractual relationship. While the parties 
differ as to the date the contract actually 
took effect, there is no question that the 
recycling equipment was transferred, and 
Polytek paid, pursuant to the parties' Pur­
chase Order contract. The parties do not 
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POLYTEK ENGINEERING CO. v. JACOBSON COMPANIES 1241 
Cllt: as 984 F.Supp. 1238 (O.Mlnn. 1997) 

deny the commercial nature of the transac- March 2. 1993, stating: "We'll issue a pur­
tion. chasing order with the contract as attach-

As to the fourth question, Polytek is cer- ment to you within this week." (Lau's Decl., 
tainly one of the parties to the agreement. Exh. 20). 
It is not an American corporation, and its While the exact date the Purchase Order 
commercial relationship with Jacobson re­
lates to China, a foreign country. The fourth 
question is satisfied. 

• It is the first question-"Is there an agree­
ment in writing to arbitrate the subject of 
the dispute?"-to which the Court now turns. 

was delivered is in dispute, the date of its 
amval is irrelevant. There is no question it 
arrived and was the document which gov­
erned the PolyteklJacobson relationship. 
The parties' subsequent conduct decisively 
illustrates the Hebei Contract's direct influ-

• 

B. An Agreement in Writing to Arbitrate 

The Convention defines an agreement in 
writing as an "arbitral clause in a contract or 
an arbitration agreement, signed by the par­
ties or contained in an exchange of letters or 
telegrams." Convention, Art. II, para. 2. 9 
U.S.C. § 201. Jacobson claims it never 
agreed to Chinese arbitration, nor did it 
manifest an intent to do so. 

The Chinese arbitration clause lies within 
Section 19 of the Hebei Contract attached to 
Polytek's May 10, 1993, Purchase Order. 
The Purchase Order twice refers to the at­
tached Hebei Contract, and includes the 
statement: "All the tenns and · conditions 
should confonn with the main contract." 
For the reasons set forth below, the Court 
finds Section 19 of the Hebei Contract, at­
tached as it was to the Purchase Order, 
satisfies Article II's definition of an "agree_ 
ment in writing." 

[2) The parties' behavior relative to this 
Purchase Order and attachment lends cre­
dence and support to this determination. 
Polytek and Jacobson had conducted prellmi­
nary negotiations in November, 1992, but 
waited until April, 1993-until the Hebei 
Contract was completed-before entering 
into their own purchase and manufacture 
agreement. Jacobson's president, Ivar W. 
Sorensen, sent a facsimile message to Poly­
tek, dated February 24, 1993, stating: "We 
hope that you will be able to finish up the 
contract work this week [with Hebei], as 
planned. From our discussion, my under­
standing is that you will then issue us a 
Polytek Purchase Order, with the official 
contract attached." (Lau's Decl., Exh. 15). 
The manager responsible for the negotiation 
on behalf of Polytek, Lau Yiu Chung Reddy, 
faxed a reply to Mr. Sorensen's message on 

ence on each party's transactional behavior. 

On May 18, 1993, Mr. Lau asked Jacobson 
to provide an irrevocable letter of gnarantee 
or a standby letter of credit, as required by 
Section 10 of the Hebei ContraLto (Lau's 
Decl., Exh. 23). Mr. Sorensen declined to 
provide a standby letter of credit on behalf of 
Jacobson. (Lau's Decl., Exh. 24). After fur­
ther correspondence, Polytek and Jacobson 
agreed to a deposit and a standby letter of 
credit arrangement satisfactory to both sides. 
(Lau's Decl., Exh. 26). This behavior shows 
that the parties were directly aware of, and 
were influenced in their contract perfor­
mance by, the Hebei Contract far beyond the 
confines of specifications for the manufacture 
and delivery of rubber recycling equipment. 

While Mr. Sorensen indicated initial dis­
agreement with the letter of credit require­
ment, neither he nor anyone on Jacobson's 
behalf indicated any problem with the arbi­
tration provision in Section 19 of the Hebei 
Contract. (Lau's Decl., p. 12). Mr. Soren­
sen wrote Polytek on July 21, 1993, indicat­
ing "the contraLt date, ... will be the date 
we confirm receipt of the [Polytek] deposit." 
(Lau's Decl., Exh. 27). Mr. Sorensen then 
sent a facsimile, dated July 23, 1993, confirm­
ing Jacobson's receipt of Polytek's deposit 
and the commencement of the contract. 
(Lau's Decl., Exh. 28). 

All terms of the agreement, with the e.x­
ception of the compromised change concern­
ing the letter of credit, were thereby 
adopted, confirming Jacobson's compliance 
with the Polytek Purchase Order and at­
r."ched Hebei Contract. Thus, this Court 
finds that an "agreement in writing," as eon­
templated by the Convention, e.'<isted be­
tween Polytek and Jacobson. 

 
United States 
Page 11 of 24

W
W

W
.N

EW
YORKCONVENTIO

N.O
RG 

    
    

    
    

  



1242 984 FEDERAL SUPPLEMENT 

C. ChaUenging Enforcement of an Arbi­
tration Award 

Article V of the Convention governs a par­
ty's challenge to enforcement of an arbitra­
tion award. The challenging party must 
prove: 1) it was under an incapacity at the 
time the agreement was made; 2) the arbi­
tration agreement was not valid under the 
law which the parties have subjected it, or 
under the law of the country where the 
award was made; 3) the party was not given 
proper notice of the proceeding; 4) the 
award concerned an issue which did not fall 
within the arbitration agreement; 5) the ar­
bitration panel was invalid; or 6) the award 
has not yet become final. See Convention, 
Art. V, para. 1,9 U.S.C. § 201. 

Jacobson does not argue that it falls under 
these criteria. Its attack on the arbitral 
award is restricted to its challenge to the 
claimed contract to arbitrate. An arbitration 
award may also be refused if "the subject 
matter of the difference is not capable of 
settlement by arbitration under the law of 
[this] country; or the recognition or enforce­
ment of the award would be contrary to the 
public policy of [this] country." Convention, 
Art. V, para. 2, 9 U.S.C. § 201. Neither of 
these elements has been demonstrated to the 
Court. And again, this is not the thrust of 
Jacobson's argument. 

In the absence of any defect under Article 
V of the Convention, and having found the 
written agreement to arbitrate encompassed 
in the May 10, 1993, Purchase Order, with 
the Hebei Contract attached, this Court must 
confinn the foreign arbitration award. 

III. Conclusion 

For the reasons set forth above, IT IS 
ORDERED that: 

1. The May 26, 1997, arbitration award 
issued by the China International Economic 
and Trade Arbitration Commission is recog­
nized as binding and enforceable, pursuant to 
the Convention on the Recognition and En­
forcement of Foreign Arbitral Awards and 9 
U.S.C. §§ 201-208. 

2. Defendant Jacobson shall pay plaintiff 
Polytek the sum of U.S. $1,700,367.41, plus 
interest at the rate of nine percent (9%), as 
specified in the arbitration award. 

3. Defendant Jacobson shall dismantle 
and collect the rubber recycling equipment at 
its own expense. 

LET JUDGMENT BE ENTERED AC­
CORDINGLY. 

BENSMAN, et aI., Plaintiffs, 

v. 

UNITED STATES FOREST SERVICE, 
et ai" Defendants. 

No. 97-3479-<:V -S-RGC. 

United States District Court, 
W.D. Missouri, 

Southern Division. 

Oct. 23, 1997. 

Pro se individuals sued United States 
Forest Service (Forest Service) and United 
States Fish and Wildlife Service (Fish and 
Wildlife Service) for violating Endangered 
Species Act (ESA), National Environmental 
Policy Act (NEPA) and Administrative Pro­
cedure Act (AP A) by proposed timber har­
vest sales of timber blown down and dam­
aged by wind storm, and sought preliminary 
injunction halting removal. Logging compa­
nies that had purchased salvage contracts 
and associations representing timber inter­
ests intervened. The District Court, Russel 
G. Clark, Senior District Judge, held that: (1) 
Forest Service violated ESA and acted arbi­
trarily and capriciously in approving timber 
sales where possible harm or harassment to 
I ndiana bat from salvage operations could 
arise from removal of dead or dying trees; (2) 
Forest Service's claim that no known habitat 
of bat would be involved in current sale was 
unavailing as Forest Service had affirmative 
duty to identify habitat of bat and conduct 
further research if necessary; (3) Forest Ser­
vice should have entered into fonnal consul­
tations with Fish and Wildlife Service as 
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thi s ( :KIlt to ~ or. fi r:ll a $l,lCO,l6l. 41 (ore igr. arbitral ,lIud 

gu r.ttd In its hyor. p:usuant to Ar tic le II! of t ~t Cooventio.1 on 

the Ftcognltion "n~ £nforctr:.~n t cf ?orugR ArMInl bards .r:d 

'U.S.C. U lOI·Bi . fne ... a:d '0')5 iSSl.!d on I":ay U, U'J, tyan 

.,blt:ati (o:1 J:ar,~ ! c ( tt.e ChbHt Ir,ct::utior.al ECCncr.IC aM Tradt 

Arbi:mi or. Cc..' : ~3I cn ( ·clrr,l,~·1. n! ubitui a\ll:d ·.·.s !!Mt:K 

ag!lI:s: dt~!rnl.! : : Ja:oh!on, 1:.:. I' J!:o£.sor.' I.: cr . .. f ir..dlf.g t~,at 

J.cUsQC b:eadd : :5 cor.tract ', Itt, Pjll'tfk . fnt (oc:t heud 0:!1 

ugllroent 0;1 Oct:e:e: 1, 1H1. 

~ 

foJ;-:.ek Eqi::e!!i:.g Co., ltd .• is J Ko~ r.::r.g olgu:ized 

cOlpoaticn '. ith its pri~,ci PJ! pbct of businUI in 1101".9 Kong . 

IJa.:cbsC:I, J[c . , USU ".iicobsl!l C01'I(Wniu' to :du,ufy SOtt o! 
ItS frocbclS . :t.e Court, hO'o'evrr, hu bun ~nable to idtlltify J 

stpmtt "Jmt!O:l Coc.paniu· enthy . ISom ,un I.ff., p. I
btC 

12 \~J 

"o~ml ,,,,,,, ... ~ 
~",na.~---

~rUlised on 9 r. s.c. I 20)' and ve:!ue lS ~rcpe :- ender' U.S.C. 

5 ;t{ ar.d 2! U.S.C. J 1)91. Fer t!\e purposes o~ t his eot ion, the 

partin .qne t::a: Jacobso:l hs ne\'er tad s:a lf, property, assets , 

or perso:'t'lel oc :side of t~e United Statu. 

In '992, P')lytek t:!g~n negolialir.'9 'lith Hebe i la,port " Export 

Corp. ("Hebei")' based i:l the ?e :;ple ' s Rept;b:ic of ChIM, to sell 

rubber recycHr:q eQ\,liptl:nt for a fact,)!')' in C~i::a's Y.ebei Provi:x:e . 

In ~cvei.her, U;] , Pciytek ccmactei Jacoos::;n, a a.anufactu rer of 

this t~"Pe of e0lir rd!:'It. Afte:- this l:li tia ~ cor.: :Jct, hOIi!\,er, 

folytek o~ Jac{)(scn forestalled tntrl ir.to a [oreal purchase 

agreeUfl: I:n: ii ~olytek conc h:ded itS cont r!ct with Htbei. In 

Apnl , IH]' F:l!::ttk e:'ltHe~ in:o a contract .., i~ ;' Hebei to set! t he 

equipU!l:' Itt.! ·::~ I:.el Cor.tract -). Polyt ek. t :-.~:'\ t 'J rf.ed to Jacctsor. 

to obtain i:h e~JI~"\er.: needed to satisfy the He~i Ccntract. 

10 be!]:n :ts purchase of the rubhr recycling tquipr.ent, 

Polytek !tnt a :ne page us sass,ooo tquiPI£f.t Purc~!se C~ce:- ~o 

Jacobson, dHtC ¥!y 10, 15;), IF:llytek ;.'et. , Exh . AI . The 

PurchJse O!Cer requ!sted: 

The Purchase Oder conUbed a section titled -ReNrks, " "'hlch 

prOVided that : ~All the terlts ar.d cond itlcns should Cor.fOfli \lith 

the rab contra.:t attached.· Atuc:.ed to t he ~rChj5e OrCH \Oas a 

copy ot the Hetti Contract. IFolyttk Pet. , Ex::. :'). 

The Hebe i Contract included a nUlI'ler of terr.." in addition to 

techn ical equiFDtr.t speci f ications . Sectlen 10 cf the He:ei 

Cor.tuct :-!qJHej tl:e seller to prOVIde ei:her an irre'/ocable 

let:e r cf guara:ltee or a sta:'ldby ie:ter of c:!di: . Sectier: 19 c[ 

the Hetd Conua:t contained the [cll O'of ir.q ar~ltra:iOf'l clause : 

All dispt:t!s in cOM!ction .... ic:-: thIS contuc: or the 
ueC'Jtion thereof shall be senlei throug!l. fr :er.d ly 
negouatlcr.s. In case ro settle:.ent ca:1 ce react.ed 
tt.ro'Jgh ntgot iatiof.!, ~b! case s::::uld t ~en te subr.,itted 
for arbitration to t he ~ ~b:~ra{ bn Comissi o:'l o{ the 
Ch ina CO:J:K"! l of the P[().."'(ltion c:f I:ltunatiO:ldi 'iraje' in 
accordance .... ith the rules a:'ld prc::eGu res p~C.T"J:gate:J ty 
the said A:~itra tion COJ.2issic!'" .. ihe a:bit!"at ion s::a il 
take phce in Beijing, China arod the decision of the 
Arbitra t ior. CO:r.'f.iss ion shall be f inal a~.d binding up::n 
both plftie;; neithe r pally shil1 s!ek recourse to ala.., 
cour: or 06er '>lth:lri t ies to arpe31 for revis ion of the 
decision . The arbilrat!on f!! s:'ai: t.e to!rle by the 
losing party . 

(Folyteit Pe: . , Exh . AI. 

'Nov known a!J the Chir.ese Inte~nu lor.~ 1 2'co;',~:c aild Trade 
Arbitration Co:rission. 
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• 
Sub'~uen .. t o Polruk.' s sub.inion of tht Hay 10, 1993, ubitul tOruli in Novu~er, In5 . (Pol yttk's Pet., ~p . 4,'1 . 

Purc~ase Crder. Poly:ek and JacGbson di5cu3sed the irrevo::abh Jacob:n" repl y denied CIE7AC's jurisdic:ton over the :at~er and 

letter of guard:-.:e! or st:lndby letter of cTedtt, as r!If·Jir!d by t he the txha:1ce o! I ny a~bltrat ion agreeunt btl~een Fl iytek :100 

\o!eh!i Conuact. The pnt ies 19rr:ed Jacobi0n ',fIJu ld provide a Jacobson. {~II Oed .• exh. 111. ClnAC considered the issue of 

ltar.dby letter of credi t to fotytek, ar.d polyak wOIJ ld seoo judsd ict ion pdor to uninil'l9 t tie cue on the I.".tr i ts, and, on 

Jacobson a deF : sit. Based u~on its a9 r!~ ;:.tr:t 'il ith Polytek. CeceobH 21. 1596. CET)'C 1SSu~ cI d~c ision tandi r.9 jurisdiction 

Jacobson N nil fa c:ured clnd s~ifped the recyclirl3 eq\liVt:lt to China lias prc ~H . !Polytek Pet., EKh . Bl. 

ar.d rece i'/ed pcl'{li'.en:. from polytek as speclhtd In the Purchase U~Grl rer.derir.q its declSicn, ClnAC IIrote to l:.cth parties 

ad'/i sw:: : :'len It .cu!d hear th trade d: spute on Mard. 11 , 1997. O!dH. , 

In H~y, IHi, He:e:i clai~d the J il cobs~~1 equip.e:lt fa :led to Ja:ocs;;n ad rot a ~teH at t h~ tearing. CE : AC th~~. r.clifled 

confo!lll to cont !3ct spedf icatio:ls, arod beg!:l 3 clm·.C .rbl~ra t i on Ja:;obscn t~H the harir.g ha::! takerl place and requesle.:i ob ject ions 

procee:ding a3ai:.n po: ytek, its se ll er. c'. )lAtch B, }995 , tte or furtt.e : respons~9 by AprH 20. 1991. CIETAC rece i'l!d nothing 

n bit ration triv..:na:' a'4nded Hebei a tot a.! d t i S:,25S,911.85 and ~ r~ .i!oC:tT: . !?)llt e~ Pe!., ~p . 1·11. 

4,162, lJ 2.S6 PY.:. ar.d ordered ?olyt ek to ctl!::: tr.e e<r,ji~Q.r. : at CI~;,I. : 1 SS'J~1 its d~tlsl=-r; G:\ j.!ty 26, un, &1oj'ard lr~ Poly tel:': 

itS cost. t?'Jl: :ek ?e: . , p. 41. !!S H ,lJ).Hl .4! , and order::lq J ~ ~'Jb~c,n to dtsur.tle Ii :!d collect 

therea fter, on A;.ril 1. lH6, t'oly~e'~ :-:O;ln its C:'~ CIETAC t h~ r!:y:l!il9 e.;dp:e:it at its c. ... n up~:lse . !?olytek Pet.. Ext!. C). 

arbitrati on a93: nst J3cobsorl in 8eijinq, C~,l:A , c:ailir.q Jacobson II. Oi1(lJ"jQ:! 

b~eached t he H!t~ i CO~. : r act atached to th~ 'I~f 10, I ~ Jl, Fo.:r::-.ue :.. . :il..LCGr.vent! cn 

On!'et . Polytek :lail ed Jacobso:\ supplied ~ ::.:¥:C ~I : .. ~ :ch dld not Ciupt : : 1 o ~ tr.e F e :!~:al ArbitBtion Act qunts fedeal cO'Jrt!l 

con form to cont ract s~ecificatic:1s. Jacobs:~ biti,dly igr.ored the th! po-.!r to af!lr1:l ! o r!l~n a[bi ~rd a· .. uds . This Chap:e: enab!es 

notice gi ven t '( CElAe, but u!ti lLl:el'l :~; '.:~~ to tl;e Chines'! t ~.e CIj!'lvf:ltic"I 0:1 the Peccgn:titn am! En(orc:e:llent ot foreiqn 

• 
Arbitral A~uds (·Convention'l . t o ... hlch t l';e L'!'l! ted States is a 

si~ !'l a tory. ill. ~ u.s .c. 5 1 ~ 1. T1:e Cc.n'lei'.t i:n 9J','er:-:3 forei9n 

a:b i :!d:tion disputes ruu l t il'l9 {ro:m imernJtIC!'lal COd'f"'.e !::ul 

t w:sac:ioo! . ill Elhnla SpA. v. ChUe ... ,,":" 1(;(" CJ:L. 1!l9 f. 

Sl.Op? 1229. 12H (S .D.tI .Y. 19921; 9 U.S.c. S 202 . -rhe ~OJ: of the 

Conve:1tlon is to faci litate arId stabl1i l~ i nt ernHl ona ~ business 

cranuctions by prc,ToOting the en(o rcer.ent ot a:bit:a l agree::'.ents in 

c::l:lt :acts i rwo l'ling inte rnoH ional Cot."uce . ' IonaH C;IS Co v 

C!!; Ft HO Itr,d-r'ilril ec, at !.loyd" of t ? j';dQ!), 119 r 10. 619. 620 UtI: 

CI: . 19911. U:"Ide: tie Ccn'lertlOO, a panr to a,r, !CJltrnil)n h,1S 

t~ree yeats to seek. an orde r (anflt-Ir.g an aJl ~j . Ste 9 U.S.C. 

i 201 . The Con'len~io;", direc~s t h~ l "Ielach Cor.t ra:un9 State shall 

recogdze arbi tral a~,Hds as bindir.'i and eilfor(~ ther: ... 

CcnVe:1.tlon, Art . Ill. 'U.S .c. i 201. ". coo:: :J5t · c..:r.!:rm the 

a·.'ud I.!nless it fi nds one of tte g:cl.!ndi for :e~usa: 0: de fe:!al o~ 

recog!litlen or efl{o:ceiT.ent 0: the a'd:d spe:I(~~ ~ in [he 

Con'lention . ' 9 U.S.C. § 201. 

The Con·;er.~icn co:t.pels a ( OC r{ to cor.dJ:: th! f:lllo'ol inq 

l ;Cl~ted, fou r ·part Inq.liIy wto:en deciding w~.e~~.e ~ to conf H II an 

a..,a :d: 

I. Is t~.e re an ag reel:'.ent in w,ltin1 to arb i tute t he 
sl!bje:: of t :,e dispute? 

, 
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.. 

Dod trot igreuotnt prOV10! tor I.l DIt U tlOn In the 

territory of the signatory of the Convent ion? 

~e' the agfee:ltnt ar ise out of a leqal 
:ellll:onsh ip \'hether conlract 'Jal or not, "tich is 
considered IS COIIfT.e rdal? 

:s ., puty to the agreeller.t not ar. Auric.n 
citizen, or dots the comercial reli t iomhip hue 
scr.e rtlsonable relation wi th one or ,.ore foreign 

sut ts ? 

d C .{d~bt hgoo, 6at F.ld 184, 116·81 (lst Ci r. 19U1 Leee v u) 

(citations ()!Iiltt edJ; HL.J.lJQ Rihv-----.Y. I:imslev Undervrl t ir,Q 

",.nci .. LIII" 919 F.ld 9\l, 9\9 \l Oth CI, . 1m); E.ilill2, m r. 

Supp. at 12)6, 

!t.e COUll ~oe s r.ot cOMider the last of t hese three questicr.s 

to be in seJi{'lUS dis~ute, 'fhe answer to t he secor,d !ilJestion 1$ 

sil!ple: H th~ Hebe i Contract 1S part of the ?olytek/Jacobso., 

IIqree".ent, t r.t:t lS a contr.lct to arbiaa:e , J...,d If the f.et.f:~ 

Contract is rlt: of :he agleeor.ent , i t prov ides for arbitration in 

Cnina , a si.;:u.t:CY to the Convent ion. ill 9 U.S.C. § 201. 

the tM~ ~t~tion asks vhether S()Cle forn of cor.t ract or leqal 

cor.tr act U~ 1 rt' h: i cnshi p txi st ed tet \'ee:l rol yteic ar.d Jac::bscn , 

80th Pelyu): ,t..."': J. :cluon stipulated in thei r Flud ings t".at theirs 

.... u a Ie~d 1..J ~:rKt ua l relationship . While the parties differ 

as to t he &:e t~ contnct act1:ally took eHect, there is r.o 

quel n that the recycling tq'Jipr.ent Wit transferred, and Polytek 

paid. pursUAnt to :h parties' Purchn! Orcer contract. The 

par~iu do not ceny the comerclal nUne of tt.e tra nsaction. 

As to the fou rth ques tion, Polytek is CHuinly one of the 

putiu to tht 'greeC!!nt. It is not an w ri ean corporation, a~ 

its (omerei.l re h t ior.sh ip w1th Jacobson relates to China, a 

foreign country . The Courth question is I!4 tisfied. 

It is the first quution . . 'Is there .n i9reelJoe nt in writillg' 

to arbitrate the subject of the dispute?· .- to ;,'hlCh the Court rlD"I 

[urr.! . 

B. An Mw u.ent in It citi ng to Arbit rate 

The Convention defines an agreeunt in lI[itir.g as an "a rbit ra l 

clause ir. a con~ rlct or an arbitrati on 'greeoent, signed by the 

panies or cor.uined in ar. exchange of letters or telegra:.s. " 

Corwention, .Art. II, p.ra. 2, 91.: .5.(', f 201. Jacobson claillls it 

ne ... er agreed to C~inese arbitration, no r did it r-.anilest an intent 

to do so . 

The Cl',inese arbitration clause liu 'i'ithin Section 19 of the 

Hebe i Contnct atuchd to Polyle:c.' s 'fAy 10, \991, Purchase Crde:-. 

The Pu rchase Order twice refers to the .tuched Hebei Contract , and 

ir,cludes the s:ateunt: ~A Il the tWftJ and condi ti ons should 

, 
if 

e na with the ,".ain contract, " For the reuons set forth beI O' ... 

the Cecrt n:lds Sect:on 19 ot the Hebei Cent rac: , Utached as it 

was to the ?urc~ase Crjer, satisfies Ar~icle 11'3 defini t ion of an 

"'gre!cent in w:i t ing. · 

The parties' bel':av ior relative to this Purchase Orde r .nd 

. tt3chunt le rods credence lnd sUPfOrt to this deterllination. 

pol Yle\!; and Jacobson had conducted preU.lnuy negotia ti ons in 

Novnher , 1992. but waited unt il April, 199) -- ui:~ il the Hebd 

Con:ract was coopleted -. before er.teri"3 into thei:- c-.n pu rch.se 

and aan'JtactUre a3reerent. Jacobso;,:'s president, ha r .... . Selfn,en. 

sent a (ac9iwi!~ J.ess'qe to Po~y:ek, dated februny 2 ~ , 199) , 

su: ir.g: -lie }-.o~e th~: you vill be lble to linIs~ up the contract 

, .. -ark thi s .-eek ! ·~ith HebeU. as planr.!d . fr~ ol:r discus5icn, lI.y 

understand ing 1i th.: yeu ... Ill then issue us a Pol )'tek P'Jrch.se 

Order, 'lith t he offid!l contract a:tache<i. " (Lau's Oecl., ::lh . 

151. The :tan~ge::- responsible for the negotiation or. behalf of 

Polytek, Lau Yi'J Chung Reddy, !and a rep ly to Xc. Sorensen's 

message on Jo!HC~ 2. 199), statlr.q": '\ie ' ll issue a purcho!sir.g o~der 

with the c~::trac: as at:a.ch.::er.t to PJ '"i thin this 'ieei . · (Lau's 

Decl., txt!. 201. 
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i'hile the exact date U:e Purchase Order VlS delivered h in Section 19 of the Hebei Contract. (Lau'! Otel .• p. 12). Hr . not [dl .... ithin the arbitration agreu.ent; SI the nojtution panel 

disp:.:te, the dne of it! arriva~ is irrelevant. There is no Sorensen wrote Poly:ek on Ju ly 21. 1"3, indicating -the contract W1S ioval id; or 61 the a '~,Hd has not yet cel:;O!I".e f in..l . &t 

ques~ion i t .:::ve<! and vas the docur.ent :lti:h soverned the dne, ... 'oIill be the date we coolie. rece ipt of lM IPolytekl Convention. Art. V, pU" . 1. 9 U.S.C. S 201. 

Polytek/.:'oI:obscr. rela tionship. the pUliet' t:Jbsequent conduct deposit,· ILa'J's Decl., Exh . 211. Kr. Sorensen then sent a Jacobson cOe! not argue that it fdls !;:lder these criteu .. . 

decisively i1h:strates the Hebti Cont:act', direct Inth.erot! on facsimile, dated Ju ly 21 , 19 ~n. confinnir.q Jacobson's receipt of It! .HICk on the arbitral award is restricte': [0 its c!'lalle~e [0 

e.cb puty's transac:ional behavior . Polytex's depls:l and the comenceitenl of tht cor.lract. (Lau's the dal-.ed con!.ract to arbitr.lte . An arbiuJ::on .vnd Ny .lso 

On H<l1 lB, 1"J, Me Llu uhd Jacobson to provide an Decl., Exh. 28). bo! refused if ' :he subject II'Atter of the dH!erence is net cap,ble 

irre'loc .. ble letter of CjlJ.tuntee or a standby let~er of credit, as All tHnIS of the agreeant, with the uception ot the oC settler.ent by arbitration ur.der the la';' o~ (thisl country; or 

required by Sec:ion 10 of the Heed Contrac~. Ilau's Oecl., Exh . co;r.promisej change concetn:ng the letter of credit, 'liere thereby the recogni tion or er.force.1ler.t of the a'''ard .... auld be contrny to 

111 . Me. Sorensen de:::11ned :0 ptovide a stand:ly let~er of credit adopted, confining J .. e®son's coc;pliance with t~e Polytek Fl.:rchue tt:e public policy of (this! coun::y .' Con'/entien, Arl. V. 

0:1 behalf of Jacobson. (Lau's teet ., Exh . HI . Afeer further Order .. OO .. :tact.ed Heb:ei Con:ract. Thus, this Ccurt finds t i:at an pdfa . 2, 9 U.S.C. S 201. Neitr.er of tt:!i! ele:l:"ents has been 

com~spondence, Poly:ek and Jacob90f\ agreed to a deposi:. .nd a 'a9ree~nt in v:i:ing , · a9 contuphted by the Ccnventior:, existed deror.stuted to t he Courl. I-.r.d .. g1l0, th is ;5 roOt tl:e thrust of 

standby letter of credit ar:a:\9uent satisfactory to both sides. be~1(een Polyte~ and Jacobsor.. Jacobson ' s argue.ent. 

(!.au's Oecl . , Ex..':. 26). This be~.avior She-iS that the parties were C. Cha~ienging EnforqlT<nt of an A .. hitration bard In the a!)sence of any defect \:nder Article V o! the 

directly a ... are of. and .. ere in fh;enced i!l thei r contrdct Article V o! the Conven~ion governs a party's ch:!lIenge to Convention, .. o:! ha'li;",g found t he written .g:eeter.t to <!!bitrate 

pertorOlar.ce by, the Hebei Contract far beyord the ccnflnes of enforcer.er.t of ail arbitration allud . The chdhnging party QUst ei\co.tpused in the Hay 10, 19H. Purchase Order, .. itt the Hebei 

specificatiOtls for the Ildnutacture and delivery o{ rutber recvclinq pro'/e: 11 it was under an incapacity at the tilt! the agree,nent lias Con~ract aU.tChed, this Court .. llst conlita the foreign arbitration 

equip,;.ent . Clade; 21 the: arbitratien a9ree~nt was not valid u;;der the law a·":!rd . 

~Ile ~r . 30rensen ind icated initld disagrulIl!nt v~th the "It'i'lich the puties have subjected it , or ullde~ the la.., of the III. Co~c1usi QG 

tetter of credi: req~irement, r,e itMr he nor .. nyone on Jacobson's countrywtere tt.e award \lin r.ade; )1 the party was not given proper for tt.e reuons set fort!'! above. If IS ORD£RED that: 

behllf indicatet! any problem with the arbitration provision in notice of ti't! proc!edir,g; 4) the award concerned a:\ hsue which did 
I. The )fly 2., 1991, .. rbltration award :"ued by the Chir.! 

Interr.aUonal Econooic .:1d Trade Arbitca:icn CC!f~issicn is 
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recosniz!<l as binding and enrorceablt. pursuant to the Convention • O!1. the Recog:l1t :on and Enforceunt of Fortign Arbitral 

A ... uds atid 'IJ 3.C. Sf lO!-20' . 

2. Oder.cJnt ':.cobscn sr.a lt pay pJ. int iH Polyt!~ the SUIi of 

Ui $I ,1"O,3 61 , t :, p l ~ s Inte:Ut n the rate of nir.t percent UH, 

u sj)tc :f i ~j ir. the arbl:rati on a~·Hd. 

l. Dder.d!r.t Jaccbson shd l dlSll'dn~lt .rod collect the rubber 

recycli~ equip:ttnt at its own upense . 

LE7 J\I!ICliO;T B, J T£R£D ACCCRilINGLT . 

OHtd : £:eCUhef~, 1991 
CLaim,rot 

Addrm 

hi Rupo/ld~nl 

Addrm 

2nd Respondent . 

Address 

~l[dclJl:I'.poI)tnJl6x 

11 

'. 

ITRANSLATIONI 

CHINA ",lERNA TIONA!. ECONO~nc 

AND TRADE ARBITRATION COM)'oSSION 

ARBITRATION AWARD 

Pofylt\ En&wtrina Co lid. 

Fill C, 7IAFloor. Su Vitw Es.alt, 2·1 Wl\lOII ROld, NOI1h P.::int, 

HCH'I! Kong. 

JUobSOll Compmt I 

144S Nmdl A\'tM. North Minnu polii, MNSS411 USA 

1acob~ Inc. 

2HS ~md, AvtllJt, NGnh ~tillf'Upoli~. t.fNUm USA 

BOj<& 

lHIa,I991 

• Awud 

(9J}Mao lhot.ICai li NoOHj 

lit I((ocd~nc( \O-jlb the ub~lI:Iion dauu: in the 'Pur(hm Older Asreement on Rubbtr 

Powder Equi~1It roc Rtcyc~n, Rubbtr T)us' (Conlrlul\o J.11J~ (R9J900J)) clllmJ 

inIo in I~} bct .... un the Olim.ant, Pol)uk En&i rtcfi n~ Co Ltd and the RUpoMtnt, 

h(ob~n Compftu , ~d h coblol'l lM: ,~d bmd on I~C IrbllntlOR ,p~ulio" ill "'"tJ:i 

submill td to 1M Ct.iJU Ir4u'lUtioltll [[()nomic and Tilde ArbilUlion eO/ft!T\iUlOfilfolmt rly 

known u .he r04ti&~ Trade Asbiullion eommissio~ of China COlJIK~ (or ItIt Pro:nohon of 

Inltmuioft ll Tude, huhN.~t r tcrmed to u the 'Albiuuion Comrrj ssion1 on Jrd Apnl l9% 

by tI .. e CbinurA.\he Albllllion CommilsM:IA bu uken UjI the IrbitrulOn me ullldinl lt.t 

dispute O\·t, the q.nEty of equipment undu the Irorcmcne iomd (0111,,'1 The CUt nurr.bcr il 

M~6110 . 

On 10 ~hy 1996, th Semtuilt of the Nbillitiotl Commiuion ~f\(d on Ihe Rnpondcr~ 1 

by t1pr cu eovnu Ih NQ(Kt of At~il llIion «96) Mlo ZhonJ (Ii Zi:-:o )Jist I~e 

Arbililliol'l Appuwion a .. lc by II\( O,imlrJ , rod ochu (\idCMt IIId IIIt lfri,l, the AlblIIIIIO! 

Ruin of the ArbiIution COIM';Uioll and the ~st of Ihe Arbllr!IOl' The hi R(!~(1Il, 

hcob~ C~n, subrNlltd to the Albitution Commmioll the Po ... ·u of "uornty dmd 

IlIUlit l996iftrn'Our or JWIC III In~ .CU D. DI with fUlrlcttd lutt.ority Byl 

lhe rv,'o RUpoMUlII hid " ,lot, rlatd 10 [om~ly "';th 1M rulu under ItIt .rOf t ~id NOIiet 

of Atbitutionby rUinJ toJTlPOint U I rbill ilor Ind ",b.'TIi l lllt il defellC t l AI I luult thm ol. 

It.e SttnlWI oflbt AItJiImioll CommilsioA hid ittued tht NOlia 1l96) ,\ho ZhonJ eli Zi 

No. il lS) ulpn, tb t wnt 10 hlndle the uorclol id rnlllm, bo.Jl ltlt 1"'0 Rtlpondtnll llll1 

,-WclJlI'plf)VU.4,x 

~ 
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£a.atd I~ (OIII~r ""II Ihc ctqucu IWU \1;( pid QQ4iu olllr4S D«clllbu 1996 L'\i ilk Denmbu '"' Ulliilc410 iU Miltlt* Corrwnission il 

O;iio. 00 SUppkCl(Nl1 0pW0t0ll tile ~ isil~ 'fIiIh ~ fI,Iluilll 

0. 14 $cpjullbej 1m. SU VtI $.aa • the Chief AlbilulOI ' ppoinlcd br 1M 

0.0,. Gftht Atbilla!iNI Convr.uiot putlUUlIIO .he Nb!tntMM klllu, CAD rtl • Ike 0. 2J Dmmbtr 1996, Iht N'itncioa COI'NNUioI .... !t I d«7siOfl 011 Ih ISsue. of 

AltiuIIOf IppoWeJ br IU: OaUr.u.l, , tid ZIOO Ie I LID • Ihe AfbilnllH" i1 ppotllled bJ the juri~1ioa {(96) MIO 2bon, C. Ii No IIS4S) : I I~m rUstI 1.,1lid Ifbil:UIG c.t...I\t 

ChIOO o(lbt Atbilu[io. C~sio~ lOr Ute two Rcspondtn! l _ PUU<l l tICC of Rule 11 or btt~·tClIkc. Cb!r4nl Illd Iht Iii ku~ ... dclll 01 LlWI USt, hLl'41Of1 COIIplliu , "-Ieh w:rse 

tk Arbilrl1ion RuIn, fonnt.d ItI Albilution I n'buul lo try thi, me The SWtllrill of the il Miilll on both pjrtiu; 2 lilt M ililtic. CCNMissio., UI attilt llio!l ;u.;sdi<lion o~t r lllil 

A1bi1rllioll Convniuioll Utili by (U 1M by ItlillUcd lirmlil lO Ih C(limalli and tM two ute,) lh ub~rllioA promdlGI' Cl iNt Ult Iokll prl)wd itt Kcordll'(C willi the l\I!u of 

l Upor.dtCIIIIt.C Not:ce cffomutioft olTrib\llW ((96) Mlo UoOfIl C,i Ii No 9011) ll-.( M;IIJlion Rulu The Stcfcl,nli of Iht AtbillJI10n CClUillion 1~.(1\ Wf'ltJ 011 tQIII 

pll1iu oflhi1 cue It.t ,forma dtcisioft OfIlte iuJC cf ,.,nli;dion by ftIiSlmJ rna.! uJ by 

Tht Mitlnion T n'butill decidtd \0 botJ I htuin, in BeiJll:I oft 29 No\cmbtl 199610 try lilt tipi'm c~u 

UW, lf.G wro,·t4 01\ both F.lrtitll NOlice of Htlrir.g ((96) Mao Zhofl, e,i li No 962 1) 

Lain 011., OA 11 NOH~' 1996, (Ih Albitntiotl Tribunal) by Notice ((96) Mao 2~or.1 eJi Cbn JWllfJ I~J,1lw: ScCftwutcfthe AMU:QC0IMd9onisM4 , Nctiteofo.L'lt 

Ii lW 10591) l~oumtd!he IfOl'mid hmin, 10 16 Dtumbct 1996 d M imiCII' {(91) ~ho ltoot.J (Ii L 1\0 mO)lobotli patttl cflhit CUt by ft~SI.Cltd IIU~I 

L-J by tlffUl Cll\lti~1 . duc 10 ,he rltll~,t ZIlII Itt l h ,the ,",lnlOl' appoiNcd bJ I~ 

1m Ih, (0Uf1~ of Ihe IrbilutiOll promdinls. the hi Rupol\Jtt.l. hcobson Comptniu, hid Clu.innan of 1M Al~tnlioa CoIr.ciuiol (ex 1M t ... -o RUPOMtNI "'"11 p~)1~uHy unfit, the 

UiKd objtc1ion 10 the jurisdiction or tht Asbitrtlion ComminioA on INI em by unding I Chl~rm&!\oflk NbiI!ltioI\CClf1llN\\ion.ldlUp~~ OJ rUt Ih~, in rt~1CC ~f mu hi II 

Itttu 10 the Miltllioll CommiHiort on 26th Novtmb«t 1996 In view of the abo~ e, l~e (OnlirN~ lolrytijlule 

Albitflrion Tn"bunll noIifid Ik I\V'O plniet in writin, t ~IOII,"" t1tt: St(fCllirilt of 1M 

Albililtiotl Commisston tN.1 thc hurin, oci&itl.ny retumlble Oft 16 Dttur.i:u 1996 wu .ute pmlMllhe (1Ii/lll!(', AlMsI\ioA Apliin t* I~ il A;fUlLl, Ik A.tbiIrati~ 

11\o"'·cd 10 bt tdjoumtd. TrtuC1l d!,iJ!J to t.oId I kWj VI 8~1 oln ~hf~ I99J Ie lI)' W: CUt 1M w.ud 

Noticc cfHuriq ({n) Mil no.., eli Z; No. 09S9) '0 b!dplnitl hyfp,lcgilcuw rru~ 

'Mu lhe Swel.ri.1 or tht Albitfalion Conl/rission forwltikd 10 lJ-.t CbimlM the objccziOft ·ted c ~pccn couritt 1Jy0ll'~ IU Swtl.nlloillc Mliltiliol C_I-' 

taiitJ 111 the I It Re~tIIl to lilt juri~ or tAe Albilr'!lOn Conuriu;oA, tilt OaillU.:'t1 

(~Ic'J .. 'fOI)tIU d.x c.llIJcIb'fDljlt\llikc 

." • 

The hurinS of lhe Albilfltion T ownll took pllCt 0/1 11 Mitch 1991 Ii ,chtduled Tlte 

(bimini WIt ., UprcSCllulivu t.nd its 1II0(l:(y 10 . !und thc htuill.g. who g,'e cuI 

Icpnstnlltiod in 'tl~(tt of t}:t flell or the me JM IM\\·creJ qUC;\lOt'll I"Sed by 11:( 

A.rbilntion Trlbul\.ll Both kupcftdtntl did IIOtlfM the ICpUUI\U\i\ ei 10 IltcM lie t.tII'lnJ 

and did not Ii\"t UJ ' 1p/&IIlIioft. ln 1M ( CUl l( of lrill, t~.t Cbinul:llubmitud I Su~pl(:nenlal 

OpiniOft aM tvidence in lII~pon 

On hI April 1991, the MilUlion TriblJnal seNed on the 1\1;0 Rupondtl"llS IhrouJh Ihe 

SWtUriit of tht As~ ittltio n COlM'~nicn by upren couritf a l(n ~1 {(91) ~bo Zhong C'l ZI 

t-;o 21(9) wilh Ippendix The uid 1( lI ff infOfmtd lhe 1\1;0 RC lpondUlu thc dwils of the 

~,nri~& in Briji~& lnd irJcnncd Ih: 1"'·0 RCl pcndcnn Ihlt should Ihy hJ .. c Iny objwion or 

OpiniOfl '" IUpttl of tlU, UK or n~J(lt fOf Ic ·hu lin&, (t~,e appliutioll) lhould be INj~ 1ft 

"'""lin! to th: Scamri,t ohhe Atbitution Commiuion befofe 20 Ap ril 1997, (lihnJ ",~jdl. 

the Albitlliion Tribuul '<IIOII1d plOCUJ ""I" the Asbilri llon p octdurcs Ilo ... ·cvu. ttt 1""0 

Respondents hd f,iled 10 !i\<e Iny InS\l; tl .... i:hin tilt IfolCUid plticribfd urnc itt1U1 

The hwinl o( Il\ii cuc is \\Ow complete. The Nbiltition T ribuni! hu mid, t!lii A .... " j 

bucd on the ~fHcnt mltcrials togt ther ..... ilh the cirClJmlunctS in Ih hWln& and ant( 

discussion The f,CU or this me, Ih o~inion of the Albttution T libunlllnd tte Ar billlliOl'l 

A .... lld lit It 1 cut IS fo/lollo l ' 

L Tht Fuuohhe Cm 

J/\ 1991, the: Qaimlfll ind !he Rcspolldtnts tllttted into 1Il PlJfch.uc ()(dtf "!,w:1cnt on 

(.l4ilcilm'f)OI)ttujot 
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2} Tht krSpoMtNJ wM CO.pu$IIlt I ~t a,im'lll USS61,921 H btin& Ihe U'li uptnm 

incuntd, ill Itblion 10 II,r, 1ri9 .~.IIC(.nd lou 01 wlin, by ,he Cbimlnl ill ptrf'oflni.,! 

I~.c COfIlI.CI 

) n.c: Rt~potldtaU wI ComptlUllc ,it, O,illUnI Ibe 1OI\o .... ir.S «OIIOmic Ion Julfrre4 by 

LM DlWM in rd.tioa 10 lilt Arbiu .. ioft em No M9~294 

1) lltt Arbillilioll A\Ji1I'd No 0091 1lUdt by Ihe Albtlulioft Commissioft plowldtd rOt lilt 

(luau" to ply IItbti llIIj)OI1 I/)J Elpon Corpor./ion (OmptnSllioA ill Ihe Will or 

USI611,2H. I I~tfuiol (m in tllt sum of unn ,91I. t \~t rt cumiN-lion (ttl in 1M sum of 

US J 11,000, CUt hndltti feu ror fOfettli llbilrJ\OI MlI~,e tum ofUS S961 

1) lela! COlli ir.cuncd brlhe ClaimlM in tllll USc ill the SlIm of USm.6Il, tbe luo;clin3 

uplnm wUlTtd by Iht b .... )'tU in 'hll USc for lucndin! belnn! in Sciju-.S in I~t SUI!) of 

USIl,I9l, 

1) The WlitS .nd trip tIlOWI:Kc of JuITincutnd by l/'.e Chinulll in btndlinS Lh.1 me iD the 

IJII of USJ 140,l1S 

4 The RUPOMUlIS shall but Illt il iff'S lrip allowllICe and Iflvelline u Fenus and OIhcr 

Idual nptnU I tic ir.rurrtd b' l~l (liWAf (or handlir.I !t.is UIC in the sum of U516, 101 96. 

\clll tosts in \he sum ofUSS9S,620 Ind J fb~"tion rw oCthis em 

The Clainullt allegu 

I Thc Claimlnl lad through il l ubitntiol'l 1It00000y Col t.! taw Offke in 8eijill& notirled the 

'R.elpoMellU Ihe rebId inforrnllioa CO~lrnill' Iitt arbilillion mlltcI 

2 Thc aei olialion, roonllion and ptriOmllllCC or lhi l CO(\(fl cllle IS rollows: 

C:VikVIII~)"U h 

• 
As u fl)' as in ! ~e bCJinninS of 1991,lhe Rc ijlOCldt .. , lirudy b tw O(11tt: turns, 'l'Idudl"S the 

ubitn lioa [liuse. orlhe contl)cl (hminlfttf leferred 10 Ii!he Hebtt ConrJCI) (10 be t/llfted 

Wo btt'foWl tllt Chitrullt and fl ew Import l:od upon Ccrponlioft (ltrrnMftu Urtrrtd to 

u Iftbci Compll'ly) nUl con!ne! Wilt t"'tld inlo belween the CI,irMtl Ind lhbei 

Compuy in Apn 199), pro~lng l'or Ihe We olth.e tq'Jipratm for rccydin, /UI:.b(, 'lUi by 

1M: Oiml/\( to Hebri Complllf The. "utionw, bf:lwwllh OJimllll, IhI: lespoIIdcnu 

lfod Uebd (omF,ny is Ihe Respondents sold' tk( t ipJipmtnt lor leC)'tIittJ tubbtr tyru to the 

Cliinur.t, the (lIimvtt IhclI sold d:e tquiptcl'll to ~ Hebti CGmp.uy) The lUpoodU111 

alKl l l'II!1It' tblllh~ O,;mllll ViOUU lUach Ille Htbti CO' .... IIU 10 Iht P\lHhm OIdll 

01110 ~hy I99J,lt.e Olimlntinfotmcd tile kt~ceu Ih.U ~ ",'0111.1 JIM Utili (by (u 1M 

by poll) I~.c put'chlse OCdtl lnd the lltactotd lI\Iin CONlICt Oa II Ma,. Ihe (hima!ll rmd to, 

I~t Ruponder,u Ihe CO\'IIII(I trWW btttrltl tl!e t'llo"O p.utiu • th Pt.rcluse Ordtl of Ih 

Cllimilr,l Ind Ih Enllilh vusion Gfthe IUlt!:cJ ilebci COlllfltl (wept IItt: cllU1t:1 on ~ric () 

It",," duny IIlIrktd on tt.c lOp ri!~ lund lick ~(IU: Pt,llcN~ OIdellhu tht: oldel lI\IITJ:u 

wu lo be 'J·1114 (B919001)', (D919001) lel\Olu lbe COIIIII" Cillmd into bt'tllittn Ike 

Cbill\1.'!t and Hcbt:i COffiluny, Tilt Jut Iiu 0( Wt Purchm Order sUles llul , .U tbe leI i'll 

ItId (OIIdiliotl slid comply w\(~ tht lIud:w ruin CGAlIKI, dUI rrWA con/act btillJ t~( 

torJutl Vroilh I'II,Imbu B9J9001 IS specified in Ik 'Uf(~ I St: o.du. ACCOldinilo I~ e Purchu( 

(){der, I~t tOf.tr1C\ lUlthtd is put Uld pUlial of I~e PlIl(bue Order. Clause 19 or Ih" 

contlld illht llbillliion dilUIe. On u ~hy, the Oa:mlnt IIOlirled the kespor . .dti\lS tlul il 

would send lhe Iromaid CO/\/" ct IO the RHFOildllll1 oAIM u me 4,y Ind llul it Iud !lIu dy 

'fu ed to tM Respondents the Purcllm Ordu No J·2IH The Ru polldeflls reptied by (u on 

Ihe Sl/Tle dlY ICMowled,ing Itctipt of the contncland Ihe leUu of Ihe l'lh dlY fwd to it 

cVikIJtII';Io/)tnn.h' " 

e' • 
and lailing obj«tion 10 tile uquelt 0,1\ lhem 10 Inallge (Gf IIIM,by lellm olued,t lor 1 111m 

of 1m Gr the (onlrael price This itldic. ltd Ihat upon rmipt of ! ~e (onum by th( 

Ru pollder.n, (Ihe RUpoMu,lI) only fli"d objtclion 10 I~.t pilmull diU" Io1d d.d 1'10( 

.. iu oIij«!ion 10 olhu daultl, Ih,t it to lIy, the RupondtnlJ accefled ill Ih Ol~.tr flaum 

o( I ~e cOn/uet Tile t"''O plrtin had tegG!imJ ",ilh uck OIhtr for 2 ~hl 01\ m.mm 

Idalin, 10 the stand·by leucr, ct «edit Ind th dcposii P')1I':CIII aM fiRally ClIU 10 a muMI 

, vwncrJ ItIl l lhe Oaimar'( Jboold ply I ~,( I O',~ Gr tilt deposit The IWO p.niu YIIicd It.e 

p.yr::(U IWIII ill ae Pllfcluu Order.lh O.inuM shl!! rlfS1 ply 10'1. H deF0sit. thttl O;len 

klltll or mdit for IO"A of the Purchne Order, and Ihe,O ply Ihe I~~ oulSlliJlfIg b.laAct 

0. 21luly, Ihc (binunt W'onntd Ihe RcSfor.dt.-,u by fu Wt it "'ould " mit to Ihcm th 

10'/. dcposil, it US1!6,HO On the lime dlY. Ihe Rupotll!tnll fe lufted by (u WIdic . Iit!l 

l lull~~ 4alc whic:b il mnved Ihe deposit slu! be lhe dllt of Ike Conttli:l On 11luly 1991, 

the Ru~.or.d(nU ackr.o ..... lctJ'eJ teceipt Gf Ih 'tposil by fu Thttfcre, m ocdiflllO It.c 

(uti ofbclh plOiu , the Conllaci o(ttj s cm ""U cOMkidtd 01'11] h.ly 1991 

Aftel Ilt COnlnel WII (G/lClud~d. the Olirrul'll paid the PrKt of I~,( goods in 1Cc(lfdlr.(e 

with I~,( COWlet. Iht Rt!poadenu dtGHlCJ Ihe equipmtllt Om:h of Ihe (OU ISt of 

periorlluMe oflhe COIIIIICI are u folollfl on n luIJ 1991, the Rupon1cllU ad.r.QlIo!edgtJ 

fcctiFI or 10';' deposit o( the Conlnct price, U5U6,HO, on 10 NQHmbef 1991, the 

Relpondent' iuued the Qullity Guan.rJtt of the cquipmu.t (Of Icc,.ding rubbf t lyres of this 

w e, on I~ Occcmbel 1991, Ike Oa:mar. t inucd Ihe kUtfs or ue4illo t~e Respor.dents (01 

an amounl of ,~'. of the COIliIle! price. i t ~S S692 .400. 0,1'1 -4 Ja I'lU II)' 1 99~ , Ihe (li inur.t 

'lgreed 10 ch' nge lilt pricin, terml o( the Conllnt hom Ihl of fOB illlo CFR. Ind I~.t 

Conlud price wu to bt ilICImed hy usm,on 011 1 febNlry 1994, Ihe Cbimlnl 

C -U;Ic'J~ltruil.x " 
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lmwled 1M Itlltu of mdit ICCOfdir.gly, the 10111 ' mouN ollt.e IlIItndtO Itltus 01 (ffd~ 

I'''U (USS)691.~OO. n ,OH • USSW ,Ol, on I MI,d. 1994,th RUpondCll1I notIfied (lhe 

Cbimlnl) Ihil iI ~,d trUiHd tbe PJ)'I'MDi, 03 21 January.tId 21 ftbnurv, Itt kupoftdt~s 

IOJded I~,t cquipmtr.l of .tot COIIIUCI in II~'O \rtJ\(tu Oft lhip!of djJpncb 

1 n.tre Ii IJI ubiulliot llrltlT.cnl bc''ftun the ChilNn l.'d the RupondclIll. Iht 

M",,,tiotI (O/l'..vu.on hu !TIde the dt(ilj~n thilihit em IS wilhin it, IIl1ildiclion. 

4 n.( brod:rl of (or.lncl committed b11he Rupondtnl l alf II for.oW" 

(I) Dc.lIJ In pro\;ding 1«lInolotiul informllion Ind Ihlchu 

no( knpondttllilhou~ hm .... ilhin 4 wtch from ilf rmipl of deposit, pro,1dtd Ite rthttd 

Int.llOlogiul iruorm.lioa. but ltil: JtupoAdcnll VIII in buuh by (.dinS 10 provide l~t Ut:lt 

... ithin It.t pus(libfd lime limit, thmby cavling the dOIn(IIi< supponing rquipmctJ design 

!rId uw, urucMe conSllVttion of tht fw Ol)' USH of Ih1\ equipment, Hebei Plo¥itIc;e 

Qilhu.r,,~ho SerjlfA Rubbtr Powju helOl)' (~,trtilll rtf( nrmc~ 10 IS lithO FlCtOl)'t be 

4cb)<f:d for J moMhs Aftulht 4w\uy of the equipmtrlt 10 tnc (UIOry, the Rupondtnls ili_ 

delayed in ploVlding the irJOnTlat ion of insllI[alions\clcncs ln4t~efeb1 uusing fun lK, dd,y 

iI equ;pmtfll in.sllUltion ill the Htllti Faclory. 

(2) F,aul e 10 complele Ihe WmrrfUioNng of equipmu,1 

On II Augusl 1994, the illualllliGA of the equipmcr.t ialbe Htbei Fltlocy ","11 buinlly 

«W!IJUttj Anohimg \0 tnt COOlflCl, the Rupo~tnu dtjl,Jld C:O!Iit 10 the rKloty 10 

·condlJC1 the commiuionin, The Cllimanl Iud repellcdly Itqutmd aM !,I1,d 1M 

RUpoMtNllO come 10 IhI: faclory Itl conduct the COI'MIiUioailJ, but th Rupondtllli only 

c ~k\I"'~1nII doc II 

• (lIrtt to th (Ulory after 26 Stpltmbtl ttl (ollduc:llh (ommiuioniJlJ (or ) ,,·uks Ho","f'OCI. 

1M RtspondcDts (a tld 10 tOtt.plctc Ih commiuicninJ wilt"" Ibe ) wuks U plo";dd for by 

Ihll cI,lI" UIU, lhe Cbirnanl1lw Icqucsstd lhe RUpondCRIi ICl"Ulllimu 10 seAd SIIff 
) -

(10 Itt (WOf)) 10 complete Ihc ccmminioning Only ur.td the IJfriod bel~·wt 6 Ind 20 

OtCunw [m, di ~ the Relpondenh Wid Iliff Itl the (1(10il to le·conducl Ih (OMnion. 

but Iud JI:II ra~t6 '0 procult tbe cOf~iftuM prOptf opmli<lll of th~ equipmel\l l~ t',t 

malPJtwurin, of cnd produ<u W~th tOmfi td ~ilh Ibllpc:ciflCllioas undu the ConttlU 

AJ the Rupo:.dlr~1 Md {,aId 10 tompkll the to:nmluionill of tht tquipmtnt, ItIt CbimlfA. 

Ihe Rnpondtllu, Htbtj Compuy , rod Hebti FI(IOty hd diKUlitd on Iht propoul fct 

m01ifiution cf tht cquipmtnt lnd 1M mUM of (Omp<lIlalion. and ~ r e plf (d ,ht mil'!ll1U (i f 

Ih~ Jr.w inJ.. and the /cPltUt~lti\ U flom Iht: Rupondtnu had ii&ned on the nWtulU of Ihll 

IfI(nin, . The mi!MJtu of llul mUlins silled Ihu' 'I . HonJ KOI! PO[)1tk Engir.w;ns Co l Id 

lr,~ ItIt Nnerir:an Jacoblon Complniu, limir., l l tM SilulUoft 1~ 1I 1t.c u illin, equipmUlI hId 

rued 10 manuflt1ul e ptodutlt ill (OrJorm:lyl"il"ll those spc{lfiutions undu the CotII/I(\, bld 

tubmillcd a popoul fot madilicltion, aftel C~,*flliOfl (lIktll) by lhe boJ)tr (litbti 

CornplIIY) and tM: bUlC/', tutory (Hebti FaCIOI)), they loot the view Ihillhe propout IlH 

100 liS I idfcrulu lrom tho" lenns uNU tu COAItld Ind cO!M IlOl be uupled in 1111 

tm.l_ l Iht buytt lM lht: bu)·tf' , plUd hid prdicnillaNy proposed Illt scope o( 

tomptnlilion for lejttlil1& of &0041 with prtllmiftllJ ludited flruru. lhe «lIer (!he Cbimlnl) 

tr.4 the Iftlir.& plllll (Iht RU~ondtMJ) look the ¥itw wt the amount dWntd Wit 100 

uuuin VId the: Iimt ltlJ to be 4«i4td by 11",( bolld of "'mors aftu c.ot.5idt:llion. 

ThucfOfe, all Pilliel 19ft~ 10 cOlllinue Ihf: MgOli ll ion 011 } April I99S in Btijlll& If th~ 

~tl (the CW/fIlM) and the Idfin, ph.:"ll (the RupolldclIIl) wtre unabl t to 5ubmic 1111 

t1likl.lll\d)1Iu 'x I) 

,. 
,. 

prOPOlal rOf modifiutiOll v,hic.h ~u mtpllble to Ibe bulcI{Htbei COIr.plny~ disculoo. o. 

tt.c comptll!.ltion itcrr,s 1M ICIUII fI&ur u WH 10 be clffied OUt lnd (shey) indiuted Ihlr Ihe) 

would Ipttden up to le lGh·c (thc miller) ulled;cntly 1/1 Ofdtf 10 miliSlle lou · Apruenlly. 

tbe RupoRdenls hd untquivoully admilltd thai Ihe cquipmer.t bd ra iled to mlr.uflUult 

pfoduCII in conformity \1oith tllaSt IpccifinticulS undtf Ih COWHI 

Nmnbt[m. thc Rupon<ltnh hd ginn lip the llid opportllnlt)' of !he scheduled Sci;nJ 

dllcuuion Ind tbtrdl, the discuuiOll took! nol ht held ThmlHtl, II the Pl1lits (onwntd 

"·Clt un1blc 10 tome to In '&1wncllt on mol~& the miller 

On' Mlrl99S, PUUUIM IO Ih aJlllliulion mide by IIchti COfrplny. Hebti Plo~ilKt Impon 

uld Etport CorrJf,odiliel IMptllion SUICIU hid coMu<led cOlT.mod i~u IMprttion (oft tlt 

equipmer.l 1M iuucd th t Commod.liu Illspec tion CtniUellt No tlO)9SP061 TI:t 

cooclusiOll oflhlt Ccnifiul c is. WRcgllding Ihe equipmtnt rOlle~)c'nl tubbcf I)m. 'A,I~.in 

tbt comrRuionina period U Isued bcl"'Wllh( wring ud !CUinS pJniu . 4upirt Irpu!cd 

(ommuionins condlKted by IlIt: S(Uu (Ihal equiprmns) hid an I\orlJ fa ~ed Itl O~(rl1 C 

propu]y IIld r,ned 10 mlnufltlUle IKoducu i~ conformity .... ; IIlI~ole Ipwfiulions ur.~u It.t 

Cor.tuct. The qUaU!7 aM the NnCli~ of thll tqllip.'1lf1'll 110m four.d 1101 in cor.fo:miIJ ",it t. 

lbo~ $p«i6td by Itoe C~ltltI llld Io\·crt mud by the \fUels', dtrCCliH dc'ign 1J\J 

IIlInuflCluting .. 

To sum up Inc above, 1M Responderol l IIo"tlt in bfuth;oftkdal;~ 011 QullnJGuu.r.:ce. l~ 

amounled 10 • blmh of the COAl lie!. nil bfuch hi tn/irely dtpriHd tht: Cbimlnl of I~.e 

cconomit " ins which it wu cnlitled 10 txpttl undct Ihe COnlllCl, uld Ibis is Itgudtd U I 

c 1fi~"'fd)VU 6ac " 
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~JMlmUlfll wuth 

AJ tht lupolldellll kid (Iiled 10 prOCure the cotllinuous P'Oftr optution of tbe equipment 

Ind the mlnuficlUlins of tIId PCOdllClS to be in conformitJ \\;\11 sptCirlCilionl IIndt! the 

Contuct, ill June I99S. Htbti Complny Me . /\ .,billliioft appiiur iotl lo Ihe Atbitwion 

COIMiuioA, and the me no or which is M9SZ94. On 19th Mitch 1996, tae Atbim tiotl 

TrbwJmlde III AtbiUlliofi Allfltd (96) M,o I lion, e,i Zi No 0091. lilt RUiot (Onl t !!! 1 ol 

the ub~ulio.l lwltd ltt 

I) rUUfninl of ,oods, the Cui,hl t01l1 incurred in ftluioA 10 rtlurNn, ,oods tIc In.n 

bt: borne by PoI)1ck; Poli1ck IhlD ttfilnd U55I ,n6,91009 h inS Ih priu of , oodl. 

ply dlm'1n illlne rum of USUl,OllJ6 IIciA, the inlunt on Ih'l FOU of &OOdl, 

l)Pot)lck sb&D cGtr.ptnutt Htoo COlIPltly RMB 2,126lll.01 Nina ,(I,led dUw 

lou . Ad UptnlU; compcnule RMB )1 0196.09 brinS inltHlI 01'1 Ihll ~u I~d 

Upt/llU. ))Pol)tck shin COI'IIptllll lC Hcbt:i Complny ""(8 1.26S,or.o bcill, ot~C( 

~ cotlOmic kll1 (HOIe. IMI sum included put oltlle npccltd Ion of Pfol'Jt), .) PoI)'\(\ 

5hllt bur RMS )64,90"40 btinllhc ubilulion (ee, USSll,OOO btitlllht upm 

u lll'lil'lilioft (CCI, ~m _,000 btinl roui&1'I .fbilfllor em handlit1t (et! 

The Rupondtntl (If 1~~' w e ,1'111 be ",hoUy , .ble (Of Ihe (omptnll tion of lhe 

tt.orIO:Nc: kill M 1M above lIbilratioft decilioA. 

'S) ne CcononlC lou ..trued by 1M: OUIIIU' u amult orlhe RtspoMUilI' bmcilu 

arc ufollow$ : 

c VIlclJIIl'9oJ)V1.doc " 

(I) Itte "id dcpo~t it!. th Will of USS16,HO, 1M pritt (If &ooch i., tAt lUIIII or 

usm.,1.'h!ldlonofintuutinlt,ewmUSS1I1.mll lou of iMtFut .,m 

bued on In interest nle of9'A p I 

(2) A) 1M lou 0( ,rolS pl061 of the Cllisn.)ftl in the WIn or U5U91,492 (lhe 

differtnu btlwffn tbt toMllt! pnct of ~t COftlfict cnlmd into btt"'tu Iht 

Oaimll'.t tnd Htbt; CfHRPlnY aM the conlllCl prict of t}oll Conm n) .r.d 

inlcnst tt.tltOflWI Iht wm of USSU;414 

8) USm,921.4) btin& nlll payment (lC Wllu • .'IIi Itdrs Inp ,Howl(I(( Ind 

lI~vtUin! uptllSu il'lCulnd in fcillion 10 le.(amrr.iuian conJuc lro by 1M 

Chimlhtloo u~n& OfplObltml U I rnull of lht Rcspantlcr,t'sbluchel 

(1) lilt Rupandtftl 5h.U be liable to COI'DptIIUlt ror Iny economic Ion suffmd 

by lilt Oi:malll III ruuh of tM Albilll tioA usc No Mm9~ AltNl lo11 

\il lS tDlildl "' thin the rUlMIbk rousiatJ 0( U'.c Rupor.dt:nu 1M (the 

Rupondthll) lb,I be whoRy responsible 

Sm tltlllM wrilten objrclion 10 tht jurisdiction lubmilled to th t Albiruliotl 

COmmiS~Oh on 161h November 1996, the ~ISI Ru pondtlll had I\al submitted 

I!ly wnltUl ltrUl(t, the $((0l1li Ruponde nl hd not submimd 1111 ., .. rillen 

defence 

c.:W&4'9of>1tlAU " 

, 

u OpiQiOllrlhc A,bilnli .. Tribl ul 

The qlltllian rcgudil, Ihe jurisdiction ~fl~;1 Cllt 

Rtglrdin& tht jurisdiclian or thit cue, Ihe Artiln lion ComminiOll hld mdt Ihc dtciliOll 01\ 

jurisdiction (96) t.ho ZlIonl C.i Zi No.II W on 2Jrd DewT,bu 1996, ( ..... hmin il) dtl rly 

n"lcd Ihllihe Albil rllion CommiuiOli h11 " billalieN. juri~ic licn O_CI lhi l em By Wtut of 

lilt above, lhe Atbitfl lion Tribull..t tried this tll( . nd nude Ihe I",·"d 

lhe qU ~ltiGn reguding the qul' ty af the cqlipmeAl . nd the lilbililJ of twmh aC 

(OtItml ohhiHut 

The Atbi tnlion Too,II\o1,1 hid fuUy toted tht PIO";WonI fGl price of tquiY.,tfll. 

paymt~1 method, Itchnologiul inlormllian, q.t 1~ly rumnltt, comminionir,g .nd 

ItdvlOJo&inl It&ir.i ~g, inl~lion and (OfT~c:\u lion, 1I'>Un1 af mohing clli/l',!, fOI 

campuwliol\ quality Jpeci6ulionl tic ill: I~e COf,IJlCt arod Iht IItgoti.tion, si gnir.& ltd 

performllKt or tlUs COl'm Cl. lad (tht Asbitlilloe Commiuion) ""H Iho hr.y I lItjre of [ttt 

M(I'l'IOu ndum rtl1! inl lO lhi l Coni/Itt si ,n~ tJ the CI.imlrA, Ih Rupoden.iS and Hcbti 

h oary dale4 II Much I99S and the In s~tdicll Cmi6cllt ' :0. 11019}P061 iuutd by 1M 

Hetti Impon ,lid Elpoft Commod:liu Inlpccticft Bt,lfUU d' Itd 8 May 1995 Th ~ Albil fllioll 

Tributlal LUes Ihe \;ew thll accOlding 10 I~,t lfoctll id Memorandum lJ'Id the Inspmion 

Ccni ~ute, Ihe tquipmtllt deli\'cred by 1M Rupondelltl "U fl()1 in (onronnily wilh Iholt 

'F«mu.li~1 under Ihe Cont tHL ~, Itt IrroOUr.ts to , bud of (ontu C! Th Rupondtftl s 

shlll be hblt fO( Ihe bruc. and ply (ompma~!I fot I:" t\onomic. Ion suffered by 1'It 

'CbimlAl 

( lllklJ.'fOI)\ru 4ox. 11 
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1 Tht qui llion Ic&ltdinJ the arbitration daim, oflhe Chirm.rt • 
(I) Accoldir.! to SubCIMC (I) of a1J~ IS or ,ht Conlllt\ ..... h rrO'o'ld11 rOf luol\1f1S 

<\lim'! (Of (omptnUlioft, lilt Asbitliliol TrOJuI $IIPPO'" I~O( rlut iUIII of arbilflliOIl claims 

of 1M OIKn1lll. Ihal ii, m·juioA of the COAIII( I,II)( Cquipmtr;fOf rcqclins n.bbtr I)'m bt 

Itlurrotd 10 tht RtlpoMcnll, Iny Upta!CI irlCumd in IC!lIioa to tilt dismlfllrlll! of ltoe 

cquipmtnc Ind tfttght (OIlS o(tht tclurJ,N goodl tIC lIC \0 be boll\( by thc Rupondcntl, Iht 

Responde!!11 shlD 1( lUnd 10 tht O. imanl VSS!6,HO btin! lilt pa id de posil for lilt eqlJi~lI',tnl, 

relUnd 10 Ih( Cllim' l'\I US S1 I4,H1 beq Ibe p.id prin OtIlbe goods In4 IOlelMI ",ilh 

inlUfslttlm on The AlbitmioA T,ibu,w Ilh, Iht \-Kw IrutlM ulaJblioA ll'itlhod .dopl t4 

bylht Cllimalll i~ "rril'ir.g Iht Ion of WutfUC is IUKlll.lblc buc Ihe inl<nll lil t of ~~ P I Ii 

100 "gil. the Asbittu iOft T ribunalld et tJ-.c \'icw 'Mllhe Ion of fll crut should h (.lcullltd 

li i n inlCltt t " le of 7% pl . Thmrorc I ccOltli~l lo Ihe nlcuhtion method propow:d b)" the 

Claimlnl, thc Re spolldcnll ihaJI ply 10 the Cbim&r,1 USS90.242 44 beinalon of in!tlut 

(2) The Cltinu nl (laimed ill loll ofSfou profil f'OIlI!M Rupoidtnls, ie USS)9).492 being 

Ike dllTCftfl(C in (MilICI pri(( bct,",'tUllblt or Ihe ConIlm bttlHtn Ih CI,imlnl' lId lIebei 

Compltl11r.d Ihu oflhi, ConUullM USBS,.'. btill! I~.t Ionof irmut GI,hll sum fOf 

Oftt )U1" He Albitlltion Tribul'llllikti the vicw lhal, flom ttoe (oolSt or tbe ntlOliltion. 

fonnuioll llld perl'orml M( orlli.c Conlnel,lM hlp-lndtnl l WII Pfrl'tc!l1 1"'lIt oflhe dul 

bel\P."un It.e Chimlnl 1M Hebti Comp l ~Ylr.d k.IItw Ihat Htbti ComplllY wit Iht buytt of 

the equipment. ThelcrOH .. I~e RnpOIMhnll lie abl t 10 fOfUCt !he e1pCtlt4 lou of pJO(,1 

suffeled ~y Ih CllillUM 11 I iUutt ollt,e Rt1pondtnls' blmh AccO/dingly, lhe Albitulioll 

Tribun.1 SUrpoltllhe cllims III~ by Ihe Cbimlnl Mltbtion 10 tltt Ion of profit. Hownn, 

"'M Atbic.ntion Tn"burul il or lilt \;(w Ihtl the kvd rl PIOIi! is '00 hi~ 11 hiah U .~%. Ihe 

Atbitr, lion Tribunal , ftc! discuuiol ll \U lhe view thlltht Rupondenll ih,n comptnutt the 

c"\IiIc~tI~dOt 11 

t 

.-

• , M' r h - ,_ -r~ , . USIlll 101 O' A :f,2Q" .. ,kwte &32_ 
Oallllltll rOf 2 ... ... 0 I t ( on~c IS 1111\ 0 ptCrll, It , • IIItUOfllblc As 

tlUllen cr pterl! is Ol./y \0 income J(!"Judged debt by vinut of (hil ubitrlrion '\\lId, LI:.C 

Albiullion Tribunal don 1101 SUPJlOl1lht Cbimant ', inwut cbim (Of intuut Oft loss or plor .. 

RC!lldinl I~.t <him fOf the 1\l1ft of USS61.9H 4) being llie tllra uptMcl irw:ufl td in 

,dllion \0 thc lUII', lrip IIIoWllICt Ind Ion of .... ·I!H bYltte Claimant in the {cum of 

pufof1'l\lJI(t ollhe COnillct, tht Albi"I,ion Tribunllllku the ~' itw Ih.l lhm &I t inSlltl"I(iU,1 

&founds lnd ( \;~tnc:( ll\d Ihudon does rod wppor1lbc umt" 

(l) Regllding the Oljll',arts cllim Iglinsllbe Rupo:\dcnn fOf It.e economic lou lliffueJ by 

It" O. im.nt U IU IUIl of the Asbilurion tau No M9S194, Ih Arbi\ulion Tl ibutUl uku Ihe 

\;CW thll' U It.e Aupotldenll hm bltJChed Ille Conulct, Ille equipment dc'mtd wlI lI(l( 

ill conformity wilh lhole IPfcuIC.tion, undu Ihe COn1lHI, ,n~ Ihmby lu~inJ 10 Iht 

Albit'l' ion Wt No" M9H94 bclIloW\ the O.illll~1 ul4lltbti Col1'tp . ~y 1M lhe.lilbiluy for 

damlges to Hebei CompallY (btiri) bom by l~.( Olimlnl 11'111 (ornptnl,t}on fOI d1mlSt 1\ 

lt~ tronomit Ion WtfClM by Ihe Cbiminl IS I m ull of Iht Re'pondln!t' bruch, t~e 

Rupondtflll s.hould be fi lblt rot comptnutiOft. The Alb;',,'ion Tn'bunallfltl tOn!idmlion 

Ilktllht \;ew Ihlt Ihe Idlted dilKt economic loullId UPfnstJ [JlKludin& the dilCCllou of 

the equipment, p,(1 of tlw: dOffi(llic lupp!tmrr,ltl tquipment, inilinalion. comminionins Ind 

lIo"'itJ .nd maM&uncnl (NItti for ptCp.lutioll for mll1'Jfuturinal in the wm of 

P.MS1,116) l& Ol Ind OI}ot: l e(onomic Ion ltI Itot 111m 0( RM8I,l60,OOO, lotlRin& 

~m4,~6,}2I.OJ. ronvUlM ialO US1492,12U 7 awalded 10 be pl id by It.c O.illlltll OrlNS 

"we 10 Hebei Complny Ul'lder I~e A1biln lloll A,,"ud of I~,e Albilf llion mt No M9S29~ 

shllt bt tOmptnllltd by the Relpondcnts 10 Ihe Cllimlnl He economic lon 'ulfucd by I~t 

c:WI:\I~'fIoI)VV,k " 
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• 
o.ifu.nI bcill, LIlt Albiullion fees in the SU i'll of U5«I,911, tht «put nlmWlion CttI iA 

Iht tum of 11,000, loreiJn .lI b~fJl0U· usc ~Jftdin! fen it tht suen ofUSS96l incVfltJ in 

fCluioft to lilt A.mllllion ule NoM9m4. slllR .Iso be ComPCII!I!C;j 'ylhe RUpoMcnl l lo 

1M Cllillutll AJ ,clud, the cllims oll~,( . Cllim ll'll ISlinn 1M: Rupofl&nll rOt 1M kill 

CGm, IflvClling u pc,au of ilv.)"tf$ rot Iutndin, hUMS ill Btijng, WISCIIM lIIffllrlp 

allowance wurrtd by 1M- Olfful'l in ulttiotl to the "billilion use No ~t9n94, lite 

Asbictllion TMuI\lI fiatS roOt support Itoe umt. 

(~) AJ (or Ihe IdUlI U~ICJ k in, kill 'O~I lBd stlffl trip .1o"'lnct ltId lSJVCIit, 

(I~MtI tiC incurred by the a l im"':\ in Mndlinllbil CI ~, Ille As~ilmion Tn"bunal uku I/le 

view IMI the Respondents shall ~y tht O.itTIlnl USHO,OOO btina the ttlull eXPfnlu 

Uw: u(ud by lilt OJimanl in hltdir..l tt-~, me 

4 Rc,lfdinllhc Ilbilruion rttl of I~ S CUt 

AJ • ,nutl of tht . foftnid, the (llimll'li 11111 bur ) S%, . nd tM Rflfondt llU ,h.1 

bw Ur. of the ubirrlrion rw OrlNS me 

m. llu A.,urd 

Tht Albilution Tribuw us nude t~.t foilowinJ l'fl'lId 

I 1M pufChut «der No.l·1 Jl4 (B9J900 I) bttwetllht Clainun( and the Respondents wa 

bt usciAded: Iht RUpoMttlts shan (on/\\\it. OIItM. dm or Il>4s arbitration ' ''''lId coll«1 the 

tquipmtnl ror I(()'dins rubbtr Iyrt!, IlIlu upcnsc~ for di1l1llnl tins or lk equipment, frtiaht 

(OiU tIe. irICurftd in rclilion to the fe lumina or tile ,cod shill bt boillt by Iht l!.upondelllS, 

'tbe Rtlpondtnts sI'II. re lUnd 1M deposit for ttjuipmclll plid by 1M Cliinunl in tU sum or 

usn6,S~ and the price of the b.1tipmUI in the SIM'II of usn H,.U &nJ shIH compen},)/( 

c WcVII'Jd)\M doe It 

•. , 
• 

tbe Cl&imlnl for the lou ol imelUt in tilt SUtII of USI90.Hl (4 

2 Tht RupQlld'tnu lluD compenult t~,(: (himll\( fOf lou or PIOtil ia Iht sum or 

~SSI77.SO' 40. 

) Tilt Respondents s1u" com~nWlt lilt CllilJlUlt (or e(onomie Jo~s IlisinJ frol'lll Iht 

.,bicn lion we NoM9S29.f intht SUIII ofUSUH.20167, 

4 Tix RtspoMenu WI compenute IIKChimw fof \J'.e ItSt!CO\.lI IM tbe lUff', tunUw:! 

uptnsu flC btillll~,(: lCIud npwu incWled by the <bitmr.1 it iur.dllng ,., we in the 

SUM orUS StO,OOO 

J Dilminlhe olhe, dlimS made by Ihe CI&inIiM 

6 tilt lIbilfl!ion ftt orlhis mt is ift thf: rum or USU4,OH Th (bimlnt shill bw 1m 

1M/co( i f USSS,60S 10, and tht RClpolldtnu !i1l!1 har IS'I.I~mor i t USm ,428 90 

n~ QaimlJll. Nd alndy Plid USSH,OH 10 she M iuuion Tribu:ul in ,dmce ar.d Ihls 

S1L~ bf: .... hony u !·o[ 'gaunt the ubdulion rte «Ihis em ThftdOft, the kUF~u'ld ~lIl s 

shall '11 th aa:,lIur.1 the atbilnlion fm Plid b11hc (himllli on trlllif of II:t Rupondc r.ll 

j" 11'.( SlIm ofUSm,UI90 

AJllhe .bo, (·fl\tntioned IWlfd,lo be plid b,lhe Rupondt~u 10 the Cilimllll ' maur,1 to 

USSI,100,J6HI, the Rtspondenu shill ply Ih Olimlnl \oI;INiI 4S dlyl (rom the dl tt orthis 

vbitnlion l'oV1rd In Ibe m nl O(llIc p,ymtnl, 1II IMlI1I intlrcst of9% ~U be charged 

itjlllbitUl ion lwud JIu! be #illll. 

n itf AlbitrilOl (Iigr.ed) 

( 
Arbil fllOl: (silntd) 

Arbilr&IQ(. (si&ntd) 

B!l~a. 25t-hy 1991 
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