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Haw York, New York

AMDREM A, LEVY, E&{.
Attorney for Respondant
178 Park Avenus, Bulte 1805
Eaw York, Hew Terk 10L53

10006

CHIN, D.J.

Foritiomer, Overseas Cosmee, THe:; ssaks an crdex
confiming an arbitration award repdexed by  three-aesber London
Marltims Arbitrators’ Rascclation penel om Febouary 19, 1937,
amended March 31, 1837, In\Conflon, England, Respondent; MR
Wagesl Corp., moves toodiwalss tha pstition on the ground that
tha arbitral eward on which the pstition im based im not anticled
to recognition and enforcesent under the United Matlcos
Convantjon on the Recognition and Enforcesmant of Foreign Arbitral
kvnrds (tha *Copventlen®), ms implemented by § U.6.C. OF 202-208

(Bupp. 1987, For the followlng reascnd, respondent’s moticn ko
dismigs 10 denied, and the arbieraglon award 1e conflirmed.
BRITIRTH

Dy & Mamorandus.of Kffeement dated Auguet §, 1996 [the
"MOA®), patiticner sgresd to sall tha vessal "MRANG® o
ragpondant, wpon the. tarms and condicions mat forth ctharein,
Eespondent, in toen, intended to resell the wvessal te another
purchases far & profic. Ultisskaly, ths vessal was to ba
demoliwhed for sorap, Mespondent algmed the WOA on Kugust 16,
1984, “Petiticner's broker, J.C. O'Esafs Shiphroking Led., sigrmed
Ehe MOA on behalf of patitioner on Rugust L3, 1584

Pursuank to paragraph 2 of tha WOA, respondent wan
chligated to pay a 10% dapoalt by the close of business in London
on Kugumk 33, 1996, Due to Che declining market price of vesesla
for aarap, che ultimate buyer backed oukt of lte deal with
rempondent. Reapondsnt attespted bto locats another buyer, Eut in
the meantime fallad to pay tha 10F deposlc to petitloner aw
egreed, Eventually, petitionsr sold the vessel to a third party,
but for s substantially lowsr pries thas providsd for In ctha MOA
eatered into with respoadsnt .,

Puragraph 11 of the WOA staces chat any dlspute dndaex
the agresment wais to bs raferred to arbltration ie Losdon, Tha
arbitratlon clauss provides as follows:

If any dispute should arisa in connectlion

with the loberpeetation and Sulfilesnt [alo]

bitestita 18 the eiby of lontn 1a |

accordance with the London Maritime United States

Arbitrators’ Assoclatlom Teres 1994 and "'P]efge 1 0f24

.I.,.
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be raferrad to a singla Ashitrator Lo be
appolnted by the parties hareto. If the
partiop canpet agras ths appointessy of
& elngle Arbitrator, dispuke shall be
patitled by 3 (tkree] Azbitratoxs, sach party
sppolnting one Arbltrator, tha chird being
appointead by tha London Maritlws Arbitracors'
Rempcietioa,

Tr1unal shall be.fimal and bindiog spon th
partiss and may if necessary be e by &

Court or any other competent authozity in the

;;“:u::ﬂ:f :;r:hiﬂ.ﬂfllﬂlt in tha Righ Courk
(Pet'n, Exh. B, 1 11]. Balisving respondsat to ke in beeach of
the MOA, petiticner cossenced am arbitreation procesding Ln
sondon, consistent with the %terme of the BOA, seeking damafes.
As respondent neglected to appoint an arbitrater, one was
appointed on Lts behalf by the London Kazitise Arbitrators*
Ampociation. X papel of thres arbiltywtors hald that Tespondent
isdend breachsd the WOk and rendered an award in faver of
pebitionar, dirscting respondent to pay petitioner $604, 936,83,
plus interest.

Patitioner petitions this Court to cortirm tha London
arbitration awird pursusnt to Article II1 &f the Convention and 9
©.8.6. § 207, Respondent moves o disi@we-the petition, argulng
that this Court lacks subjact mather jurdsdiction to conflym the
srbitration award beceuss (1) tha 'NOA lo invelld apd therefors
the arbitration provision dgnenforceabler (2) as arbltratlon
asnrd ankarsd oo defaglt ‘cankot be conflomad; and (3] petltlonar
has falled to comply with certain requiremants of the Conventlon

aed tharefors is barred froa commanclng sm actlon under & U.5.C.
B 207 to confirm the arbleeatlion swaed.

DIBCURS (0N
Ao Moblen ko Dlesies

L. Essel Puanderde

Onited States dlatrict courts have original
Juriediction over scclogs or procesdlogs srising under the
Convention, BEsé MUUE.C. § 393, Aay party to an arbitration =ay
apply to & dletrlet court for an order confimming an arbdicral
eward within\ three yoars of the arbibtral declsien. Jd. § 297;
nsg ale MKomashorcs State Porsiow Boon. Eater. v. Tradewsr,
4000, No. 95 Clv. 10278, 1996 WL 107185, at *2 [B.D.N.Y. Mer, 13,
M. *(T)he district court's role in rewiewing & Loreign
arbitral award ia striectly limiced: ‘The court shall confirm the
swird unless It finds ona of the groends for refusal or dafecral
of recognition or enforcement of the wward specifisd in the seid
Convention.'® Yusuf Ahsed Mlghanis & Sone, W.L.L. ¥, Tovs *82°
O, Ing., Mo, DE-PE02, 1807 ML Se8044, at =4 (34 Cir. Sap=. 149,
1997} [quotisg 8 U.8.C. § 307).

Article ¥ of cha Coaventlos snusaracss savan
clroumsbancas in which & district court 19 justifled [n refusing
to recogniss or enforcs a foralgn achibratios mward. QHee
Convantion, Ark, V, meprlated ls the text following % U.08.C, §
303" The Comvention olearly manifests a "gepers® pro-

k Tha savan grounds for réefusal Eo ceiflem ao arbitrakisn
evard are ae follows: (&) p.u't!' to the arbitration agreemar:
lacked capacity or tha agresmsnt s otharwise l.pr.l.l.!ﬂ;ﬂh} tha
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snforcement biss,* howsver. Paresne b Hhithemors Ovecssss Co. v,
. 5c8 F.2d pE9,

73 (3 Clr. 1974 acoord Asacigan Conste. Mach. & Bouio, Coro,

659 F. Bups. 428, 428

(8.0.0.%.), aff'd, 828 p.24 117 (24 clr. 1907), gest. danied, 484
0.8, Lo&d |1588E).

hocordingly, the sarty opposing conflomation
beare tha burden of proving that one of the seven grounds
ansmaratad in hrelels V applies and prevides o basls for tha
coiurt to refoss bo conflrm the erbiteation sward. Pacetrs L

Whitterore Overasns Co,, 508 F.2d st 97). Respondent relies on
Arzieles 11, IV, and ¥Wii)(a] and (% in suppere of its motion to
dipnles, but Fails to moee Lt Burden on ey of thess grounds for
disalssal.
¥, W¥alidity of the Aswssusnt bo Axbitzace

Respondent firet contends that this Court may refudd to
recogrlae and anforce the Lendon arbliracios award bacauss "iha
[MOA] i® no%t walid under the law to which the partied gubjectied
fe,® Convention, Art. Wi{1)ia), and bacaupe thearbitration -Fll.l‘.'l-ll
. signéd by the partias,®
EBeapocdent Argues that because the MOAL was mever

is not an "‘agressent In wriciog'
A4, Kre, TI(2).

nl.’ the arbltratlen _ 1w il
of the arbitrations 1 {ﬂl the compositlon of the
u.-.'n tral autharikty er ¢ ‘lkl.tiﬂ proced,
gocordance with ark on agrasmeck of with tha law of tha
gountry whers the arbd took placsr (4l ths award is not
yat final or binding oo t ?nthm (f] che dispute i@ not
capable of esttlessnt by arbitration undsr th law of the country
where conflrmatlon ol award In sought) asd ig) confirmation
of the award would violata the publie policy of ths country whare
confirsacion of the sward 1s scught. [Ees Conwentiom, Art. V.

Bin

party againsk whos Che award i.n I-mhl‘l had Insufficisnt notics

ifed werd ook in

slgned by petitioner. but rather by J.C, O'Keafe Bhipbroking Ltd,
*an broksrs only,” neithar the undarlying sgresmant betwsen the
parties for tha purchase and salsof ¥/V MURANO, nor the
agresment Lo arbltravs contained tharein, 19 enforceabls.
despendent advances tue cheorles to support its argument thes the
MoA g unenforceable, Fivet, the sgresmsnt Falls to satisfy the
fratuts of Fratds. “Secopnd, s disposition of proparty mnade by an
sgant without ‘the suthority of tha pelncipel Ls mot bilnding &n
the pribcipal.

Ao an inltis]l settar, the Court notes that respondant
bad aepls oprortunity s ralss ies objsetion to arbltracion on
tha ground that the sgrossant to arbitrate in unsnforgeshls prioy
to and during the London srblteation proceedieg. I[f choma pot o
do eo, howsver. Thus, tha Courk Finde that this grousd for
disnissal of the petition to confizm *is not propesly ralsed a:
this tles and thersfors has bean waived.® Lg Socisis HsClopa’s
Pour la Recherche. ls Produgtion, ls Transport. ls Transformation
et la Conpercialisation das Bydrocerbures v. Shaheen Matural
fespurces Co., 585 F. Bupp. 57, €2 (8.D.M.Y. 1381} (holding the=
paspondent waived cbiection to confirmsticn of swerd on ground
that it was not bound by thas arbitretion provisicn becauss wuch
obisation was mot ralssd hefore the arbicretion panel), sff'd,
721 P34 260 (24 Cir.), gect. gdenled, 469 U.5. 801 (1584).

Evan ssaunlng respondsst has not waived thig abjecelion
to confirmation of tha swerd, it should be relected bocavse

respondant has not demonstrated that the WCA s "'lﬁﬁfé"d'%fates

. Page 3 of 24
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Paragraph 11 of tha MOA clesrly provides that Emglish law
govarns. (Ses Pet'n, Ewh. 8, | 1!). Aespondent ham utterly
falled, however, to cite any parsussive suthority to support lta
positlon that tha underlyling sgreement betwesn Lhe partiss is
unenforcenble under English law.' Thus, respondspt bas not
entablished Ehak "tha . . . sgresmsnt is not valld under the law
ko which khe parties hawve subjected It.* Cosvention, Art.
Vi1l (a) .

Morsover, the arbltrutlom agresment comtadned Zn tha
#0A Lo clearly snforceabla undac U.B. law, *[I]% i wall-

astab’ished that a party may be bound by an agresmsnt ®o

erbitrata svan absant a signature.® Qensses. Inc. v. T. Makiuchl
Lo, Ltd,, 815 F.2d 840, ®46 (24 Cir. 987). While Artisle II
of ehe Convention indsad reguiras that an sgreement to arbit=ata
ta In wrlting to be anforceatls, "It doss ot regulre tha: tha
writing be signed by the parties,® {4., ssd "ordinary contrick
principlas dictate when the parties are bound by a writfan
erbitration provision absent thalr signarures.® m

" Indeed, @ cursory review of English ‘sutbority suggescs
that both of re &nt's Eheorles are ﬂﬁluﬁi; H:-r-r,, tha
U.E. Sals of Aot of 1979 provides thakPaeoncract of sala
may be mads in writiog, sithar with or V eeal, or by word
of meuth, ar El!'l'.l]r in writing and partly by word of mouth, or

may ba implied from the comduct of t TE e, W
§3] (Poctrotas sedebsd)

e “d. val. :.1.. | 843 (aeh edl .
im ; thersfore, contracte’ & snle of goods no B
a4ed to be in writing to be -ﬁﬁ e la, regardlsss of :k-i?—q
value, as the Statuts of uds “vhlating to sals of gooda
contracts hes been repealed Sy wiatuts. Jd. ¥ #4%5. Aa for
respondent ' s agency II'TNB‘ cider UK. law, *fa] broker

-Il;E d to buy or eell bae Peplied suthoricy to wake and slgn on
babalf of his prifcipal A written certvask of pensranden whare

nechsdAry Lo make the conttact saforcesbls n law,* I8, § 649,

T

WMW
; ATA F. Bupp. 1163, 1178
{8.0.H,7. 1979). Ewvan If chia :u.rrt aphunes that ¥r. O0'Xeelfe's

aignature on the MOA wap not u_‘;ﬁt.__ih substitute for that of
patitiosar, tha ralavant inghirp I whathar che sgrssssrt to
erbltrate nevertheless eabiefled the Stetute of Pruuds, blnding
both partiss to the agresmact.

Pursuant to the Uniform Commercial Cods, s contrect for
the sala of goodm for §500 or more le binding LF It fm in writing
and slgned by tha party sgainst whom enforcemsnt is sough=. fes
D.C.CN\FN3-0111). Mers, respondent clales that tha arhitratisg
provision le unenforceable becauss pgtibionss, es saller, never
wigned tha underlying agresnsnt, Thars L8 no diepubs that
fesvondent, the party againsz whom eaforcenent ia mought, wigned
iz, Uhethar peticloner slgned the agressmant is Srralevant fos
Featute of Frauds purposss, and thepefors both the undeclylng
sgrasnant afd the arbleritlen clauss are snforceabls against
mespandant . Acocordimgly, for all of tEha above reasons,
respandent’'s Article V(1] (a) defense b0 conflomatlen of the sward
Ip harsby rejscted.?

4 4 L
w. o :ﬁ: r:nnu:#“ O.M.¥. 1581) il mispl .
i v 5 sk Ma T LERL Boad.
Thare, lateln hﬁnﬂut thé sgrasmanskt o arblbirats was
anapf, & becauss It wan concained caly In peticloner'a
telax. Ead t's responsive celazes wers "not only devaid af
arblEration languags, thay also disavow|ad] tha snElre contentco
of lpetitioner's] . . . balexes.® ;P at B01. Thus, Articls
11'8 wrikting requiressnt wes not satiefied becauss the
arbitration clause was not signed by respondent, tha party to be
charged, and was, in fect, objactesd to by respondent. Jd.

=B
United States
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3. Agbitration Asmpd Eabarsd On Defauls

As an additlonal bésle for dismlesal, Teépoadent
contends khat this Court cinnot confim the Lendus srbitration
award because it was rendered on defpult, The Court construcs
this ground for dississal as one based on Arcicle Wil) (b] of =he
Convantlon. 1Ib, too, le eocively without merikt.

To invoke the Articls V(1) [b) defanse, respondent *eoust
establiah that 1t wan denisd the opportunity Eo be heard ak a
maaningful time or in & meaningfol sapnes." Ukoypeaboros B-ats
Foreion Econ. Enter. v, Tradewsy. loo.. 1996 WL 107208, at #8,
The only wridence respondent &ffers ln support of ite posledlon
that it ¢id not "appaar® In the London arblitestlon conelste of a
statament in tha affidavic of Ltm C2O, Andrew A, Tavy, that it
*did pot appoint an arbitrator fm that procesding® (Lavy AZL. NS
15), and iktm attorney's statements in lts reply brlef thab\it
*did not hirs counsal in Englapd, 418 pot mnewer théegasbliratlen
petition, (and] did noc deliver sny Polntes of Defeniv\and

¥

Hare, tha NOA contalmed m uluh drhitration clauss
that was indead slgned by respondent, tha to be charged.
Purtharmore, there is no lndication thaf Fespondent cbjectad to
the terms of the HWOR or the Arbitration provision contaimed
therein &t the time of slgning. 's oalm that it a2
nok balisva that p-lti.tl:lur'l‘% tures on tha EOA cogld

create & binding contrast Ls light of the fsct that
respopdont signed the HOR 1€\ enly thres days leter. (a8
fat'n, Bxh. B at 10). Mo » Tespondent's Cover lattar
encipeing the WOA conta its migmature doos not taks the
poalkicn that thas partis nak have & agreement 'L!u
Leavy AfL., Exh, B}, Pinkbly, in & December 9, 1955 lettar to 1ka
appainced arbitrator, respondsnt conoeded that £t had breached

the MOA, {§ee Oxton Aff., Exh. A). Thaes facte demonscrate
nnrndnf.'i ackpowledgement that che MOA was en enforceabls
conkrack.

Authorities.® (Resp.'s Reply Brief.et 1).
The docunente lull.l.t';i&:_ﬂ' paticiocds tall a A1fFscent

story, howavar. hmhw with A.5. Christofides,
the arbltrator sppolnted enles’ bahalf, on Decesbar 3, 1984,
ralaing two lesuas tHaf respondent wisbed the arbitzators te
conaider in thelr Helibaracions, (Bes Owton AfE., Exh. A).
Hance, respopdent 4.4 ansart, In writing, dafensss %o
patitioner's ﬂ_.l.i.l-l- Furthermore, the arbitretlon was conducted
on thelsrlcten submipaions of the pacties; cherefore, no perscnsl
Eppearasce Wil required or mads by slther party. In facc, &
&Fcand arbitrator on the pansl, Christopher Mass, advised ths
partiss by fax daced Jamuary 15, L1597 chet cha panel had recelved
no objsction from either party to conmducting the arbitration in
this manner, and that If edthar party did #o cbiect, to male a
denand for an orel hearing within o eet time pericd. (Sas 1d.,
Exh. Bl. Mo such demand was made by respondant, nor did it lodpe
an obieotion to the arbletration golng forwerd et @ll, despita
having had smple oppertunity to do mo,

In light of the above facts, reopondent cannot
sarlously coentend that It lacksd notics of the London arblbrstios
o 88 to justify this Court's refusal to confirm the wward
parsuant to Artlcle ¥(1) (b) of the Corventloa. Respondent's
allaged lack of participation in the arbltration procesding, ever
if true, could only be interpreted as Intentiensl., The propsr
courss, however, would have bean for respondsnt to shisct to the
sroceeding entirely, age La Sccists Maticnale, Hsljhing'Sfétes

Page 5 of 24
==

Modoy uvonenigly [euonewIau] S ;ST S0



LETT TIW T 00, Vd =adngy, oy weomefjyng Ay

#-1

62, which it clearly did net do, oather than elaply sefume to
In any svant, the record indicates that rassondant
did partioipats. MAocordingly, bécauss Ehs Court finds chat
gaspondant was glven "seple notlce of the arblication and e,
adequate cpportunity to precest lte Jdelenpes® and obisctlons,
Gactach Lizeny AG v. E¥sroreen Sy@.. lng.. €97 7. Supp. 1B,
1353 [B.D.M.Y. 1884),
also rejected.

4. Pslluce to Comply with Quaveation Remuicecsate

Pimally, respoodant acjuss Ehat thls Covrt should

cisnlips the petitlon bo confimm becpuse petitloper has falled to
cooply with Conventlonm requicessnts, soeciflcally the
requirensnts that & patiticner seeking confirmation of az mward

participate.

under the Conventlon subalt a *duly authenticated ociginal ewvard
or & doly certified copy cherscf and the origimal of tha
agcaament to arblorate or a duly ceztifled copy of the agfeamsat
to arbitrate.® {Reap.'w Sriaf ac 7). This argussnt %or
dismigmal, too, Lo maritlame,

Artiols IV of the Comvantios provides \thst to obtain
recognition and snforcement of u funi]n_ﬂﬂintlm avard, "tha
party applying for recognicion and enfrvesast shall, st the tims
of the application, sopplys (a} ﬁ'd'ulq' mubhantleated original
svard or & duly certified copy thiweof; ) The origina’
[arbltrmcion! agrasment . or & duly ceciiflesd oopy thereo!,®
_-;Iil.tiuur hes appended to its petitlon
e copy of the MOR, contalning the arbitzetlon provisien, and a

Convention, Art. IW[Lk,

w1l

responcent's second ground for dismissal h—.r )

copy of the Final Award, both of which are certified by
potitioner’'s sollicltor im the London mrbitretion. (Bes Peb's,
Exhs. A-D].

“The purposs for regilring subsission of the original
agrasment or & certified n{r a) ko prove the sxistance of en
agreement to arbitrate,” -Mﬂ_lm.._m-u..._:m.x._!ﬂ
Agapl. €35 F. suppC J0EN208 (D, Del. iees), pffcd, #1) F.22 3e
i3d Cir, 1587]y ‘Havw] respondsnt doss not challangs the
existenca of T.hI uﬁll:nl:inu provielon, but rather only Les
enforosibiliey, FEimilarly, thka gesulnensss of the arbiicatios
svard\impé® in disputa. Respondent Ls marsly grasping s-
strave, attespting to parsusda the Court to refuss to confimm the
weard on tha basis of a marm techmicality. In these
- elrounstances; Ehe certification of patltlonsc's sallclier, who
participated in the London axbltration and has pessonal knowledge

that the sgreement and the awacd aze genoloe, is suffilcient to

sazlaly tha requiremsncs of Articls IV, CFf, Bergesen ¥. Jogsch

Su-ler Corp., T10 P24 538, $34 (3d Cir. 1983] (helding cha=
cectification by a mesbar of the arbitration panel provided
auffliolant basis upon whiloh te eafores arblEration asard)
Bawletk-Packard, Ips. v, Bepg, D67 P. Bupp. 1124, 1136 n.lt (B,
Masa. 13%4) (overlooking fallure to submit orligleal or ceckified
copy of agresment to arbitrate and sward hagsuss naithar party
contested thelr walldicy), vacated of gther groupds. €1 F.)d 2101
fist Clr. 1995); Al Haddad Brop.. 810 P. Sugp. mt 209-10 (holding
that courc’s prior rullpge that agresment to arbitrata sxisted

SE United States
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ware pufficient Co mest requiressnts of Artlols IV(“}],
Accordingly, che Court redects respondent’s final argueent for
diemianal .
8. Meticn g Coofimm

*Conflrmation of a forelgn acbhitration award is proper

undar % U.8.C. § 207 4f (1) the pacty moving for confirmation of
the arbitration award has complied with the requiremsnts of the
Convention; and {3} the party opposing ths motion ham failed ko

show Ehe existence of amy of the grounds acated Lo Actlele W of
tha Convention that wenld bar confinmtien af the arbiteatiss

Aan'n_[Barmuds) LEd,, Mo. 30 Clv, 3792, 1895 WL 361303, at &
{8.D.M.Y. Juns 16, 1995), aff'd, 79 P.5d 285 (2d Clir. 1996).

Both prersguipltos pre satlsfied In chis cass for Ehe readcms wet

Porth above. Aocordingly, the arbizrpilion award rendecsd
Pebruary 19, 1997, amended Warch 31, 1997, Ll hecely|coafiemed,
CONCLUSIQN
For the foregodng reasons, petitigoes!a mation to

confirm the arbitration sward !s granted)odd séspondent’s cross-

notion to disaioe the petition Ls denied, Costs and post-sward,

pra-judonant intersst will bSe awarded) Petitfonsr ahall submic &

=1%=

proposed judgmant, on motioce, within seven duys harsof,
80 ORDERED.

Hew York, Mew York
Docesber 8, 1837

Datadi

® Dlakrlct Judge

e R

mward.* Hontguk OL1 Teanap, Corp, v. Stessahlo Pub. Usdepwritlcg

| ;-h.‘.-‘

b

United States
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d. That the Defendant’s Motion for Suam-
mary Judgmest on Count 111 of the Plain
tfTs Complaint [Docket No, 14] is GRANT
ED in part. and DENIED in part

4. That the Defendant’s Motion for Sum-
iudgmenl of Count [V ol the Flanteld
Docket WNo. 4] s GRANTED
That the Defendant’s Motion for Som-
of the Plaintis

is GEHANTIEL in

faiF Ty
Caomplnimt

mary Judgmant on Count
Compdnint. | Docket N
part, and DENTED in part

FOLYTER ENGINEERINGHCD., LTI
Wy
JACDRSON COMPANIES
and Jacdlson. [nc
No. $T-O¥=ITiT (JMRFLNL
United States District Court,
L. Minmesota,

Dee. 12 1847

v
i1
1

Hong Kongr
AEInst
recyeling squopment to o

IFPHHR LI I'-"'""I:Lrl'.: et

Minnesota manufscturer of rubber

infirm Chipse arty

tral panrd. The Dsitrict Court. Rosenbaum,
J., held that marmifaeturer entered tnbo valid
“agTiEmetl 16 whting |
Homn o Chinn

submit Lo arnitr-

Judgment for plainedff

1. Arbstratwon E=T2.4
Trealies &=8§
Convention an the Recormation and En

forcement of Foreign Arblteal Awards com
pels court 2o eonduct the follewing Hmited
four-part nquiry when deading whether
panfirm o

ment m writing to aroirate subject of dis-

il (1) whether there 18 an agmee-

3
puge; 1=l

nrhitration o territory of

whether igresmenl provedes [or

SIFTEICOrY o

vention; (3 whether spreement srFises out af
legral relatlonship whether contraetiznl or nal
18 commersind; and (4)

rot @an Aomer

which iz eonsidered

whether party tn

apreermEl i

s &
he Court. Biovwsey

1. Jucidssian, It lses s ORI i

lentify some ol it product

SUPPFLEMENT

abimen or whether comafidreial relation
I pome reasogpihlceetition with one
ar more foreign statked TUSCA § 301 e

£5]

p SES

Z. Arbitrating =6l

I'realies T=8

Under, Somvention the Rercognition
ipd\, Boftreament of Foreign  Arbitral
fwcards, Minnesotn mamfacturer of robber

recyeling equipment entered inte

anding
spreement in wnting” te submit to arbigras-
tion in China in dispute with Hong Kang
aller, based on purchpse contract between
saller and Chinese importer, which contabned
botween saller
HIFLEF Was allached o purchase arger
turar, purehase oe-

ol eontract, and par

arbitranfaon claus bt

sent by sollor to manofa:

for Ineorporated 1

ties’ behavior mdica :'|...i LIy WErsE SRR
of and were Influenced by existence of

SUESCA § 8

=

rmet

See publication Waords and Phrases
for ather

idecinl consrructioes aned del

Lawrence Ji ITI'-':- Field, Leonard Strest &
Distrenred, Blinmi mpili, KN, for Polytex Engp
Lad., pludeisd

nearing Co

Peter Ao Roller, Thomas A Kefler, 11,
Kewln Mark Busch, Mos & Bormnett. Minme-
ppalis, MM, for Joeobson Componies, Jecob-
son [ne. defendant

OEDER

ROSENBAITM, Dhsrriet Jucdge

Iviek Enginesring Co.,
this Court %o
£1,700, 36741 foreign arbitral award granted
n its Givor, Article [LI ol ths
tecogmnition and Enfaree
Arhitral

Plaintiff, P Ltd

(" Polytsk™

nakE copfiren o
pursgmnt L
Coerrarnison on th
Foreign
200208
an May 26, 10497, |

TRONE O

Awarids and

LS00 Award was issaed
i af artiiralion panel af
Internationa]l Ecomsomic  and
\rhitration | ion (MCIETALCT)

el awnerd was rendered apainst de-

Chinese
e
Thi
{emiamnt [ne. (“Jaeobson™),' on a
fnding that Jusobdgn itedc8tateseontrart
been unnble -E’ageu8 Qf'-24 Incob
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with Polytek. Tha

ment of Oetober 3, 1997

L:ourt himard oral ErEu

. Bsaekgromomd

Polvtek Engineermg Co., Lid.,
kong orpamized sorporation with its prineps
plmee of business in Hong Eong. Dafe
Jacob=on, Ine, is

with =

¢ Minnesotn corporation

principal place of business in this
Jurisdiction s premised on & D5
i 203, nnd verme i3 propes

b 5 e | B 1 e t
=14 amd &8 UL il

ERee

ar e par
poses of this motion, the parties apres that
larohenn hais never nad BLEIT, propeTiy, o

sets, or personnel ouiside of the [United
Stales

In 1968, Polylek began negotinting with
Import & Export Corp. (“Hebei™],
bases in the Peopdi’s Hepubbc of Chine. to
sl robber recyeling equipment for & factary
in China's Hebei Provinese. In November
18962, Polvtek contacted Jasobson, o monofes
turer of this type of equipment. Afér this
initial contset, however, Polytek and Jacoh
son forestalled entry into a forpml.purchose
ngreement until Polyiek congloded s con-
trmet with In Apsd, \1TFH
entered into & contraet with, Hé®el to sall th
equipment (the “Heheal Bonpfict™). Paly
then turped to Jacobsendie obtain the equlp
ment needed tosatisly the Hebed Contract

Hielst

Hieban Polvtek

S} i the |'|":E||' |l o o

T harin S mareh
cling equipoiedt, Polyiek sent o one page
L5, $865aN equipment Purchase Order b
Jacoketn \ dated May 10, 1968
PetthBlxh Al
o

, '
L Sel—Ri

(Polytek

T.r'lr' JI Irchass LNGeEr rejuest

wher Recveling b ciaipemsint
inchuding spare parta for two years: spe
clal Doms  commisscmng  and
charges Far detail
LErme, peass reler o the aifached

Specifbeatig

et
The Purchase Order contained s seetion o
thed “Hemards." which provided that Ll
the tepms and condibwons shoalkd conform
wrth the mam conteoet attaeched”  Attsehed
i the Purchase COrder

Hebel Contraet.  (Pol

ek Pel, Exh, A

Ihit Hiebsn Contraet tneluded 0 number of

lerms, in pdditbon o0 T EMEEl STl

spepifications. Section 10 of the Hebed Con

i d POy EreicaT BE Ehe O e cimalmma

POLYTER ENGINEERING CO. v. JACOBSON COMPANIES

1239
1258 (T Minn. (997

tract required the seller to provide sither an
wrrrrocibl
IEieT

{omirnct

wtter of gusrantes or o standby
19 af the Hebe

following srbitbrstion

ol el Sestion

antsined thi

u FTAE T

i in ronmection with tHiE“rai
L or the execuation thereof sl he et
through friendly negogiitions? I
ge no settlement can befeschng through

tintions, the case shoakd“then be sub-
milled foF artdratynse-the Arbitralion
f e Fhine Coweneil of the
Iernaifonnd Trode * n @e-
ardunce withsibe rles and procedures
promulaied Sy the &
missiger The arbitration shall take place
In He&png, Chimn and the decision of the
Krintealion Commission shall be final and
biudisty wpon both parties; neither party

Cnarmissing
Fromotan of

id Arhitration Com-

shmll seek recourse o a low court or other

authoritsas o appen for
105 wi=ti ] The
bsorme by the losing party

rovision of the

armitration [ee ahall be

Palvtek Pet., Exh. A)

"';"JI'I-_|I|I|I It 1
Blay L. 140

-I-Il""""l'IZ HISCUHEE] [hE IFTEvDeE

WYLEE 5§ SUDmSSInn of Lhe

Purchase Order, Polyiek and

juarantee or standby letter of
The parties

agrend Jscobson would provide a standby

paired By Lhe Hebet Contract,

citer of credit io Polytek, and Polytek would

semil Jab0Deon a deposil. Hasad

ipon It

i

agresmen

with Polytak, Jacobson mamefae-
tured and shipped the recyeling equipment to
‘hina and reeeived payment from Polytek as
-|-|':'|.'-=-'|1 4] Ii.._ F'-|-|"|.|_-\.|-- LiriEaT

In Mny.

equpment maled to eonform i

1955, Hebei clzimed the Jarobson
rontrnet spor
1 CIETAC
Procesling sl F-II_'.'I-'H.. 118
Murch 289 1996 the

ifieations, and begun arbitration
sedler. Um
tribanal
5. §1.256
ind AT 13256 HMB, and ordersd P

Palyuek

il gid| 8 g ialdla]

pwarded Hebw o total of T i s

1yt
{ |'--||-'|'I ENiE SMETSENE S5 NS fOs

of in Beijing, Chira

FHSION St OG-

wimirgr Jurshson
wenched the Hebel Contraet aftached o the
May 10, 19932 Palytek

1 -
Purrhmee  Crder

United
Page
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claimed Jecobson supplied equipment which
did ot

SO B0 CHILEECLE SpEcd 14

Lice grnen by

.|;|.'| .54

lmatially \gnored Lhe
CIETALC, but ultimately replied to the Chi
neaE arhitral th Mos (Fe
lytek’s Pet., pp. 4=6) reply de
aimd CIETACs jurisdietion over the matier
and ths =y

ment betwsen Polytek smd

farim ernder, 156

Jarndhenn s
exIstEnee of wrhitrntion
Jacohson. (Lau
CIETAC oonsidersd the

=ae of junsdiction prior o exmmining the

Aresr-

Decl., Exh. &)
s on the merits. and, on December 238
1906, CIETALC issosd a decision I-I'II'|ZI'|.‘r flips
i Palytek Pet., Exh 8L
CRET Al
iz e, 3w kd

n Mireh 17

plietion was proper

Upoh readering 1is  dession,

wroba to hoth partios

hcame
i

L
] 13KT)

trade di=puta
Jwcohson did net appear \at the hearing
CIETAC t notified Jagnlson that
hearing hed taken plice wod/roguaes
tions or further respofses by Apreil 20, 1097
CIETAC recadted nbihing
Palytek Pobegi, 75

CIETAR iz=ged it=
1997 capmraing  Polvtek US
and Ardertng Jacohson to dizmantle and col-
Iy, The recyeling equipment at (s

LS '||'\'_'l'|'

froen Jacobacn

May 28,
51,700,367 41,

[MTIEN OR

Ly i L s

pete.  (Pabvtek Pet, Exh. ]
11 DHariasinm

pter 2 of the Federal Arbltration Act
rrants federnl sourts the power to affirm
aroitrnl awards

loreaEn This Chapter =n-

ahles the Convertlon on the Recognithon amd

Awar
aited Stites s
M1

farpipn wrbitrntion dispotes

Farefgn  Arhitral
(L onventon |, Lo which the |
n mignatory, See 8 USC, §

veEntion goeerTs
fram
CEANESCLLONS,

larcement af
The LCon

rosultng internntonal  commercin

afn, Spal. v Chele

F 1254

Dl
18 K al

S

-
.~
1.

i Ty | ||. 11 L
(B.D.M.Y, 150

of the Car
interPRitionml  biisiness

1 W

bl o *It

rvention is to faclinte mnd stabilize

Lransactings O Fig

moting
Memta 1n

COMMMETe,

8§ INCrd DT

comni
Tramet Coe Co, 1

ALETTEOn6R
Leriare ['n
4

! .',__I,_._h_ K] | T

aernriiers of [lowd= aof

61t G20 Undar the |

Bo seal ®m ol e

qth LIr 1) EIar-

a0, i § an proabtrution fes Ehre VLT

eonfirmng an award.  See O
US.C. [he Convention dorects Lhat

i85 FEDERAL

SUPFLEMENT

alach Contracting Stote gholhrecornize ar-
bitrnl awards as bimdiag SadsEnforee them
" Commention, ARG 9 USC § 201
A pourt must “coffifm the award unless it
finds one of the grounds for refusal or defer-
ral of recogmition or enforcement of the
pward specilEiin (he
US.C.E N
1]
eotoet the follewing limited, foar-part ingui-
% when to eonfirm an

Comngntsen,” 9

THE Comvention sompels a court o

desding  whether
wward
s there an agreement i wribing to
arpitirate the sabpect of the dispoie?
2 Does the agreement r:r'n.'.'inlu_'- for arbi-
tration i the territory of the sipnatory
o the Commention”
1, Does the agreement arise oot of 2 legal
relationship contractaal

whethear ar

mof, which & congidered =5 commer-
cial?
4, Is n party to the agpreement oot an

Armperican eftizen, of does the sommmer
rial relationship have

with

ROTME  refsoruli

redatinm né or more [oredgn
states’

i8d F2d 184
16t Cir. 19820 (citations omitted); aes
Amgeley Laderirrimg Apos
i 069 F.2d 953, 950 (10th Cir.150E:
Filania, T88 F Supp. at 1938

Lavddew @ o Jmgrmin
18687
st filey ©
=en, Lid.,
mangiclar the last of
questions to be in seriows dis-
The answer o the sstanid guestlon 8
If the Hebel Contract is part of the

The Court dons nnd
these Chred
jeake.

Palytely' Jarobson spreement, thore is & con-
tract Lo arbitrate.
i5 pari of

And o the Hebs Cantraet
the agreement, it provides for
urbitratson in China, 4 sigmatary o the Lop
ventico

The

Lo @l

QUSC § 20l

thirel wharther
poftract of el eontrartual relaton
ship existed bebween Polytek and Jacobaon
Botk stipulated in
thetr pleadings that thetrs was a legal and
contractual relatdonship,. While the parties
[ contract actually

MUEELIDN ARKE ST

Folytek and Jacobson

differ ne in the deto the
{34 there 18 no question that the

reeveling equipmentnifed-Statesd, and

Frodvitek paxd, |-.:r:'pa|ge- 10 ofigg=" Fur-

chmas Urder eontract. ‘The pariies do oot

Tl



FOLYTEE ENGINEERING C. v. JACOBSON COMPANIES

(FLE

Lide o A4 F Saxprs

i--rl'u (8415 nature of the transac-

LLGn

CETmErTid

As to the fourth question, Palytek is
tadnly one of the parties to the
It Arnericin
eommerenl

[a t

AFTEEmEl

mak &n corparation, and s

with Js

sl
lates to China, o foreign country, The fourth

Lo whbsh the Lol aow [IFms.

the disputet™

BH. An Agreemend i Writing (o Arbidrais
The Coovention defines an agresement
writme 58 an "prbitrad clause in n eontenet or
an arbitration ngreement
ties ar contained in an axchanpe of letters o
Convengion. Art. 11, para 2 O
B 0], CERLEE il
agresd o Llunese arbliraton,
manafest an nlent bo do sn,

LT h:.' ENE [RTr-

talerrmms.”

U8, Jusobson NEVeEr

nor did o
The Chinese arbitration cleuss [es within
Section 19 of the Hebi Contract nttached Lo
Polytek's May 10, 1993, Porchase Opder
The Purchase Order twice refers to the @t
tached Hebei Contrmet, inclndes
YAll the leFms anilS eafoilbs
conform  with the malh eontract”
st Torth Gl the
af the Hebehdomtruct, at
was to the PMarchase Crder,
ITa Wefini®on of an

anid e
slhbdmenls

For thi
finds Section 19
tachied us it
satizfies Articl:

el L

2] The parties tehavior relative to this
Porehass drfer-wnl attschment longs cre-
and sopport to this
Falyek\unt Jucobson b
nary negotintions o November, 1992 bt
April |

romplisted

TR

DML

T e

WHLRE,

danre |||':|"'_I'I'|.|.:I|-I

rted prelimi-

[nulgir

wiatsd amial 1993—until the Hebei

Comtrost wns hiefare

EMEnng

inta their own porchass ond  muonofsetoes

agresment.  Japobson's president, Ivar W

Somnsen, sentb a Desamuls messigee o Poly
tede. dated Febranry 24
hope that you will be able to finish up
eontract work
From our d

thnt voui

|81, siating: "W
LEaE

week [with Hebes|, @

LITE

planned my under-
standing is

|":.|:.'|.-h Purchase Order., with the official

= ain,

will Lthen 1ssiae s a

id h & ""l'l . -

contract sttached” (L

Il manugher respangibee far the negntintion
on behalf of Polvtek., Lao Yia Chung Roddy,

faxed a reply to Mr. Sorensen's message on

1241

I Minn
reh 2,

175y

!|J|'I. W'l o] |

with s

chasing order Ariact

[l il T

nent 0 you within this week Lau's D
Exh. 20
While the exmet dste the Purchase Creder

was dedreored 13 om o . the date al ks
ia irrelevant. There

arrived and thie

Errival is m0 questiongt
-
Tae i v | L e bim
pariios’ rondd,. demgneedy
the Hebei Contract’s, direst influ-

trunzactmmal hehaviog

W dacament [T Y

the Palytek/\Tueahson

subesguent

Elif w1 each party’'s

On May 18, 1960, MyNLafl aeked Jac
& pr:-'.inin

o
an Trevecable ter of mumrantes
ettafcal tredit, ns required by
if the™Hebei Controct
Exh 253\ Wr. Sorensen declined b
provide gretandby letter
lacobadn. (Laons Desl, Exh. 24)
ther corréEpondence. Paolytak
fggread to o deposit and & simndby letier off
preit arrangement satisfactory th both sid
Ban's Diecl, This

that the parties wers

i il Slandthy
Section 1 (Laa's
Dl
of credit on |H_ '|.'a|'. of
Alter lur

T [ | .r;|- ) ||_| BN

xh 26} tehavior shows

directhy mware of and

wirre mfluenewd 1 ther congract :-I'rl'l.'

manee by, the Hebel Contraet far bevond the
for the manufactare

confines of specificntions

and delivery of rthber reeyeling equipment.
While Mr

F¥lan oo el '\-'n:l.

euied

SCFEEIRET I

mitind iz
the letter of
TP

Beahall (nidieabed any

CEEL requEre-

maent. neither he arpane on Jocobson's

probliEm wiath the
oetion 19 of thi

Eratidn provisan i

Contract
=21

Ing " Lhe

(Laa's Decl, p. 1
Polvtek on July 2

WL

Lales,
"

dleposit

Sorensen then

we confirm rece it i I thi ||'..::.':. [
27k e

anl o feesimale, dated July 23

Lan's Deel, Exh

3, ronfirm-

=14 .-:\ SR i =L = ] {f P

iyle's depodll

inid  the commeEncement the contract
Lan's Decl, Exh 28
A term= of the pereement. with the

aplson of the compromsed change conesrm
th  |etter ol
TIFTHILT

Palytel

ing creafit.  were  therabsy

Jurobson's eomp

idopted,

with ‘Lhi urehase Urder

Hished Hess Loniraet I'hog, ths

Ands that an “sereement in writme.” 1= s0n-

templated by the Comvention, existed be

tween Polviek and Jasobson



S FEDERAL

L, Chellenging Saforcemend of an drn

frtarr ALliMEr
Artiele ¥V of the Commention governs a par
ty's chollenge to enforeement of an arbitra-
thom Ihe challenging party most
prove: 1) i was under an incapacity ab th
tima the ppreement was mode; 2) the arbi-

AWENL

trafion sgreement was nol valld onder the
lww which the parties have subjected it ar
nadier the sountry where tha
3 the party was not Fiven
proper notiee of thi
panrd concerned an issue which dide nat Eadl

the bw of
rwErd was made:

the proceeding: 43

within the arbitration agreement; (lsthe Sar-
srvalid: or 6) thedward
SereLpmvention,
R [T

bitraiion paned wis
has pot yet beeome fnol
et V, parn. 1, 9UB.C

Jacobson does not afpuetiat B lls ander
eritera.  lise atiock
award is restricted td its challenge to the
claimed contrad. Lo Srbitrate, An arhitration
wamrd  maeiso be refused i “the subjoet
matter of ihewdifference 8 not eapable of
setllgment By artitration onder the ow of
| = heoaatry;
L1 <] A
publl poliey of [this] eowntey.”
ot vV, parn 2, 9 UL, § 201

thess slpmanls his been demonsorated to Lhe

thpse an tha arbatrml

ir the recognition or enfores-
of the sward would be contrary to the

[ amyenblion
Naither of

Lioart.  And apnm, il 6 nol the thrast of

Jueohson' s argument
Ider Artoes
¥V of the Convention, and having found the

In the shsence of any defect

written agreement to arbdtrate encompussed
in the May 10, 1350, Purchase Onder, with
tho Hebel Controct aitached
eonfirm the forekrn

thiz Court must
Ertmirstion penrd.

[11

ol AL

Far the ressons seol forth above, IT IS
ORDERED thas
. The Mar 25, 1997, arhitration sward

manied by the Ching Internationa] Eeonomie

and Trade Arbitratdon Commissdon s TR
nized a8 hinding and enforeeable. pursaant L
the Comvention on the Reeognition and En-
amsl o

forcement of Forelgn Arbitral Avwards
11-208

e ,
US.C. B8

2. Defendant Jocobson shall pay plointaff

$1.700.867 41, plus

Polyvtek the sam of 118
nterest ot the r

ute of nine percent (B9, ==

specifiad in the arbitration award,

SUPPLEMENT

shall

and polleel the mbbg reeyeling equpmeant. &t

4. Defendant Jacobson dismEnil

IRE OTWT1 E '-_l,h_-'|;||'

LET JUDGMENT" BE ENTERED AC-
COERDINGLY

=

BENSMAN, ot al.. FlaintiiTs,

!

UNITED STATES FOREST SERVICE,
el wl., Delendanis.

No. M-MT-CV-S-RGC,

United States District Coart,
W.D. Missouri,

=oathern Chvisson

Lt 1, 15H4F7,

Unsted Skabes

Pro =s¢ mmdividuals saed
F Serveee] and Linslesd

Foresl Service | Farest
shi and Wildlife Servies
Wildlife Serdcel
{(ESA
Palicy Act (NEPA) and Administrative Pro-
eiure Act UAFA) by proposed imber [ar-
sales of timber blown down and dam-
yeed by wind storm, and sought prelominarcy
Lopging campa-

Fish and

States |
or violabtmg Endangersd

Spevies Art “athonnd Envirommemntal

o e

injunction kalting removal

nipa that had porchased salvage contracts

anid

ansoEintions representing Gmber inter-

intervened. The Distriet Court, Hussel
Lr. Clark, Semor [hstrict Judpe, held that: (2)

Forest Service violsted ESA and acied arhbi-

ogLs

trurily and expriciously in spproving Gmber

wes where poaaible harm or harassment Lo

Imdiama bat
urise from removal of degd or dying troes; (2]

from salvage operations eold

Foresk Service s claim that no kivown hbibictat
W bat would be involved in current sale was
unavailing as Forest Service had affirmative
disty to dentdy hnhitat of bat and conduct
further research if fioeaieys (8) Fareal Ser

viee should hadgtnited-8tate Swmal cunsul-
tatians with FDage']Q 6f'|24| SEFDE s
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Eehaeguesc to Polptih’s submipaien of the Nay 08, 193], arbitnl Foe in Bowisbar

o ML [palyrekts M., R 44D,

Purchase Crder, Polyieh and Jacchesn discemsed the irrewmcable  Jecsbesn's oeply demied CHETAC'S furimdiction aver Uhe matter and

leinar of guasartes of aberdly lateae of credit, &0 ropalied by tha che emindesde of iy achibmatisa S3teement betesen F3iyted and

ebel Comeract.  The parties agreed Jecchicn woeld provide o Jeccbese, (Lwa Decl,, @b 1)

CITTAC congidered thw inwan ol
standby letter of credit 12 folytek, w=d flpieh would semd  jurisdiction prior to wussleiog the cess oo the eerits, a8, o

Jicshaon o depiain.  Based upah Gt agteEsst elih Palplek,

Pecember 30, 1984, CIZTAC ivbusd o decinion Dindlsy jurisdicti

Jicohaca manafuczuted wed shapped the secyolbog equbpsest 0o (oinn  was pooper.

PRalyee et Bxh 23,
and paceived paymess fros Palyeek an specilied is tbe Purchaw Upen pebiardey bts enision, COITAC wrome 1o o
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arbiteatlen tritenit sarded Exbed o etal of O3 5L HE 00K and
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ity ci8t, [Palyiek fel., p W

BEREng Jacskess to digeastle i collest

4,580
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L¥E),
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(. 4 PEEY o the egreemet fol ez heericen
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gont reiiotable relazion with son er sare fereign

Ladg y. Coganiche e, BB AN, TN-ET st Gl 1930
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| ud.. ¥ 7.0 080, 5 (ibeh Cir. 103; Ellaske. ™ F,

fupp. 4t 120
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A to the lewsth qeastien, Polytek i cestaialy one ol the

partied [0 th# agrebsset. 10 0§ mo an kswrjcen corporetion, and

Itn cossercial pelapfership with Jacchesn celates to Chima. a

faewlen gountry. The fourth question |o setislied.
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Wid o the Murctane I.‘d@lriu Artiche 10'0 delimition of an
*agresment 0 wrl

Tie vier melitive to this Purchase Order and
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While £hé amict date Uhe Purchase Crder var delivared Iy in

dispete, the date of lte arvival in Lreelovase.  Thene I no
qeeition it azzived and win (he decmeat shich governed the
Paliptehflacobicr relatlonihbp, The parties’ sdaequent coaducs
declaimely illescraten che Bebai Comtcact’n dirwct |nfloence o
etk paity's transactional bebavies,

On Bay U6, 1090, M. Lam asked Jacobscn to provide m
irveeczable letter of quarinted ar & standly letter of ceedit, s
required by Beciion 10 of the Rebel Coatract. (Lie's Decl., Esh.
1), Me. Sorstaen deslieed to provide & stiady letser of credit
pa behall of Jacobwen. (Lau's Cest., @b 240, Aloer Perther
cofnigendenct, Malyek sed Juscbesn ageeed ta 0 depals and g
siiady lester of eredit arragessar aitisluctery to both aldes,
flau’s Do, Bxv, M), This betavior shown Chat Ube parties were
directly dware af, and werd dnflosnced §n Ebhelr comtmacy
perfocaince by, the Mebel Oomtrect fie beyond the eoaliees al
specilications for vhe mensfazture and delivry of retber pecyeli
eqiifrent,

While Ar, Soremsen indicated imitial I.i.u[:r@ the

latrar of crsdiz requirenens, exithar b nor Jazckssn's

Behilf [ndicated any prebles with the arhlteabisn previsios fn

Beciicn 19 of the Mebel fomtract. [law's Decl.. p, 1. W
Sorenses wicke Polyiek en July 1, 1090, rdieatlsg *the comtrace
datm, , . , will be ibe date we confimm redelpe of Lhe [Rolytek)

dipogit.”  (Law's Decd., Bxh. 7). Mr. Soresien thes geat a

facainils, dited July 10, 19), conllming Jetobaoa's reseipc of

Folptel’s deposit and the comesceesst of the contesct,  (Liw' \

% relused il “the subject matter of the diflevence i§ ot capble

Decl., Exh, M.

ALl verss of tha ageessest, with the e be
compronlead change concenaimg the Lester of oo thagshy
adopred, coedivving Jecohuoe's compl| Ipteis Perchass

Crder and atnacked Febel Cerira

@)l-!l Ceurn [inds thin an

iqresmeni |8 wTiTieg," @ by bt Comwsstior, eaisted

betwsen Palytel asd

! the Cosversisn gaweeny @ party's chullesge fo
af 8 wrkdiration awind. The challerging patty st

wet: 1| it way wnder an bncapacity at ibe Eime Uhe agresment v
’-ﬁr_; 1 the arbliratien sgressswt wis mol willd soder the lis
which the parties Bave msbjected it, er under the law of the

country whare the waand wun madie; 1) (ke pagty was not gives proper

mot e o nie procesding 1) tha awerd coscermasd an L ek A

nat; Bull within the arbioy agresmest; 5} the arbitration pase|

wig inmalid; er § tay por yer become Blmal.  gmg

+ ke FILS.C, § 201,

net aegee BEAt QE falls exder these criteria.
i tae arbitral deard in péiccienes to 68 ehallenge £a
dlmad conzract to arblorare. Ma arbitzicion svard sy alsm
ef settleseet by arbltration urder the lov of [chis] comtry &
the recogmition or enforcessct of the award would be cortrury ta
|tkig] Carmenthon, Apg. ¥,

EoRanEY. "

the pudliz palicy af
parh. 1. % BRAE § 3R Beitter of thess eleseats has besn
demseatrated vo the Couri. Aed ageie, ehis 1o eet the theust of
dicabssn' s argeran: .

Ie the atence of a8y Sefect wider Rrtdcle ¥ & e
Cesruntion, and huving [oond the written sgtwecest Bo acbiLirats
axconpaseed in the Miy 18, 1933, Purchese Crder, with the Kb
Contoect witached, this Oougt sust conlirs the Podeign saiteat fon
wwird.
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