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This is an appeal from an order of the bankruptcy court, dated February 28, 1995,
entered in accordance with an opinion issued on July 5, 1994, which, among other actions: (1)
denied the motion of appeilants West of England Owners Mutual Protection and Indemaity
Association, Inc. (“West of England™), the United Kingdom Mutual Steamship Assurance
Association (“the UK Club™), Limited Assuranceforeningen Skuld (“Skuld"), a#l;ﬁ'pml &
London Mutual Steamship Protection and Indemnity Association Limited (“Liverpool and
Londan") (collectively, “the Foreign Clubs™), to stay, pending arbitrationyadversary proceedings
brought by debtors, appelices Uniled States Lines, [nc. and Upited States Lines (8.4.), Inc.
Reorganization Trust {“the Trust”); (2) denied appellants®motions for a determination that the
adversary proceeding is a “non-core” proceeding pursuahf 10 28 U.S.C. § 157; (3) denied
appellants’ motion for summary judgment ﬁr‘hﬂ: Efajl.l:niciable case or controversy (4) sua
sponie granted summary judgment to .n.m:llunn the question of when insurance coverage is
triggered pursuant to the insuran¢e policies at issue; and (5) denied appellants” motions for
summary judgment on agpﬂi'ﬁafs' claims for punitive damages and attomeys' fees on its claim
pursuant to N.Y. Gen. Bus. Law § 349,

Ihandrder dated August 16, 1996, this Court decided that, in addition to
mirquﬂmum over the Foreign Clubs' appeals as of right of the bankruptcy court’s order
:lgﬁiﬁum stay of the proceedings pending arbitration, it would exercise pendent appellate

;’ﬁ"ﬁimm over the bankruptey court’s determination that the adversary proceedings at issue
were “core” proceedings, since resolution of the “core/non-cors" issue is “inextricably
intertwined" with resolution of the arbitrability question. Ses In re United States Lines, Inc,, 199
B.R.465, 475 (S.DN.Y. 1996). In that order, this Court also determined that “both efficiency

and faimess dictate that the Court possesses pendent party appeilate jurisdiction™ over the appeal
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by all other defendants of the “core/non-core™ issue, since the Court's determination of that issue
will become the law of the case, binding on all parties to the action. [d. at 476 (citations
amitted).

For the reasons that follow, the Court now concludes that the bankrupicy court
crred in determining that the adversary procecdings before it were "mm"uuﬂ@ﬂz
Court also concludes that in the context of this non-core adversary pmmﬁ{ahugh‘r_by the
Trustee, the Bankruptcy Code does not conflict with the Federal m.hct (“FAA") s0 as
to permit the bankruptey court discretion to deny :ﬁmﬁwm clauses at issne in
this case. Accordingly, the Court will mhmmﬂmmm these two
determinations and remand for further proceedings consisfent with this order.

v

Maost of the facts pertinafit toithis appeal are set forth in the extensive opinion of
the bankruptcy court, see In re Ufffied States Lines, Inc., 169 B.R. 804, 809-11 (Bankr. SDN.Y.
1994), and in this Court's Algus? 16, 1996 order, see In re United Siates Lines, Inc.. 199 B.R. at
468-69 (S.D.N.Y. 1996) familiarity with each is presumed.

_%B%pﬁnu are various foreign and domestic maritime insurers (“the Clubs™) from
whorm b it . sl Ve S e (S.A), Inc. (collectively, “Debtors”),
n.gigmd Protection and Indemaity policies (“P & I policies™) over the course of some forty

between 1946 and 1986, See In re United States Lines. Inc., 169 B.R. at 809,

! Specifically, there are four domestic defendants and four foreign defendants. The domestic
defendants are: American Steamship Owners Mutual Protection and Indemnity Association, Inc.
(* American Club™), The Continental Insurance Company (“Continental Insurance™), The
Travelers Insurance Company (“Travelers”), and a group of insurers, including The Aetna
Casualty and Surety Co., CIGNA, Great American Insurance Co., Hartford Fire Insurance Co.,
and United States Fire [nsurance Co., who are successors-in-interest to the Fulton P&I
Underwriting Syndicate (“Fulton Syndicate Survivors”™). The Foreign Club defendants,
United States
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On November 24, 1986, Debtors filed a voluntary petition for relief pursuant to
Chapter 11 of the Bankruptcy Code. See 11 US.C. § 101 ot 52q.; 169 B.R. at 810, Debtor’s plan
(“the Plan") was confirmed on May 16, 1989, Sec 169 B.R. at 810. The Plan transfers Debtars’

maritime insurance rights to appellec United States Lines, Inc. and United States Lines (S.A.),

Inc. Reorganization Trust (“the Trust™) and its Trustee, Sgg jd. The Plan also the
Trustee to resolve disputed personal injury claims, distribute Debtors’ m@ ' and
collect funds for reimbursement of those distributions pursuant to lh%ﬁi

insurance policies, including the P & [ policies. See jd. O

Of all of the Clubs, only the American % ﬁludlptmfnfdmm:gmnﬂm
1988 for unpaid premiums and

assessments. Sge Brief of Plainuff-Appell ited States Lines, Inc. and United States Lines

Debtors. The American Club filed a proof of clai

(5.A.) Inc. Reorganization Trust at 67.

On December B, \Ebunhqmymunmtnndasupmwmnfmmnﬂ
Mmmlhmhlﬁamnflmmmpmdwﬂxhwﬁmnf
Dickstein, Shapiro, and Oshinsky ("the DSM Claimants™). Sge 169 B.R. at 811. The
ﬁlhwm:m% anuary 5, 1993, the Trust initiated this adversary proceeding, seeking a
decl to 28 U.S.C. § 2201, of its and the Clubs’ respective rights and obligations
y@m&nmﬁnmpm policies. Seeid. Asbestos claimants represented by The Maritime

@m&isLmlCHM:{“MALE“}wmpunﬂudmintmupl:inﬁf&lnﬁispmnudinl
pursuant to Fed. R. Civ. P. 24 and Fed. R. Bankr, P. 7024. They are also plaintiff-appellees and

scek declaratory relief identical to that sought by the Trust. Segid,

identified above, include: UK Club, Liverpool & London, Skuld, and West of England.
United States
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Defendants subsequently moved for summary judgment and, as noted, on July 5,
1994, the bankrupicy court issucd an opinion denying the motion and sua sponte granting
summary judgment to the Trust and the MALC claimants on one issue relating to when coverage

was triggered pursuant to applicable P & [ policies. See id, at 831-32, Relevant to this appeal

were the bankruptcy court's holdings that the matter before it was a “core”

to 28 US.C. § 157(b)(2XA) and (O), because it is a “matter concemning 1 ion of the
estate” and affects “the adjustment of the debtor-creditor relationshipd™i 821, and its finding
that, because the proceeding was a core proceeding, it had di i deny the Foreign Clubs'

motions to compel arbitration. See id, at §24-25. %

Subsequent to the bankrupley court's on, in February of 1995, the parties
seitled their differences with respect o the mants. Accordingly, those claims are no
longer a subject of the adversary i However, the Trustee and MALC still seek a
mmmﬁmmmmm@. punts the Trust may have to pay in future settlements of
potentially thousands of @E-mﬂmm claimants. See Pifs’ Brief at 10,

As n@nm in this Court’s August 16, 1996 opinion, the Court determined
that it would llate jurisdiction over two issues that were part of the bankruptcy
court's dispasition of defendants’ summary judgment motions. The two 1ssues are as follows:
[I@HdﬁsﬂnuwamaﬂiﬂglﬁcllmimufﬂmmﬁwﬁgMimd

sons of all parties pursuant to maritime P & [ insurance contracis entered into pre-petition
is a “core™ or “non-core™ proceeding pursuant o 28 U.S.C. § 157 of the Bankruptcy Code; and
{2) whether the bankruptcy court correctly found it had discretion to deny the Foreign Clubs’

request for a stay in order to enforce arbitration provisions in their insurance contracts.

United States
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I Core or Non-Core Proceeding
Defendants contend that the bankruptcy court erred in concluding that the Trust’s

declaratory judgment action constituted a core proceeding pursuant to 28 U.S.C. § [ST(b}2)(A)
and (0), and assert that, at most, the wmﬂinghumm“u]nudm"wu%@pm
to 28 US.C. § 157(c)K1). A bankruptcy court’s conclusion that a pmmdﬁ'h‘ommumm
28 US.C. § 157(b) is a question of law which this Court reviews -ﬂzﬁ-’&.;:nhmmm

Boys, Inc., 183 B.R. 682, 685 (S.D.N.Y. 1994); Brunner v. NeYork Higher Educ. Servs., 831

F.2d 395, 396 (2d Cir. 1987). =
Inumnﬁmgd::hmhtmqumm*iﬁ?m'mthisisﬂm defendants rely
principally on the lmunrmubesmmnsu@amhmmw
U.8. 50, 102 5. Ct. 2838, ?3Lm1d;iagqn},m=mmusmmcﬂunmmummgm
limits of bankruptcy court jurisdicion® In Marathon, the Court found unconstitutional a
congressional grant of juriddiction to bankruptcy courts, via a provision of the Bankruptcy Act of
1978, which ostensibly provided jurisdiction “over all ‘civil proceedings arising under . . . or
arising in or relatée > cases under title 11."™ [d, at 54, 102 S. CL. at 2862 (emphasis in original)
{@&@Jﬁ.ﬂ. § 1481 {Supp. IV 1980)). In that case, the underlying cause of action was a
-of-contract claim, which arose before Morthern Pipeline (the debtor) petitioned the
court for Chapter 11 reorganization. The bankrupicy court exercised junsdiction
over the claim because the debtor did not initiate the action until after it filed a Chapter 11
petition, and because the terms of the 1978 Act allowed the exercise of jurisdiction over such
related claims. However, the Supreme Court ruled that Congress had overstepped its bounds and

could not constitutionally empower a non-Article 111 bankruptey court to adjudicate and issue
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final orders in a state breach-of-contract action, based upon a pre-petition contract, brought by a

debtor against a defendant who was not a party to the bankruptcy case. Segid. at 71, 102 8. Cr.

at 2871-72; se= also m ' i 473 U.S. 568, 584, 105
S, Ct. 3325, 3334, 87 L.Ed.2d 409 (1985). Al
" X .I'.I-".
Congress enacted 28 U.S.C. § 157 largely as a response to lore

Orion Pictures Corp,, 4 F.3d 1095, 1100 (2d Cir. 1993); In.m.H.m.Cm:n:.@ F.2d 1394,

1398 (2d Cir.) (Ben Cooper [), vacated and remanded, 498 U.S. 964, °Ct. 425, 112 L.Ed.2d
408 (1990), reinstated on remand, [n re Ben Cooper, Inc., 924F°2336, 38 (2d Cir.) (Ben Cooper
1L}, cert. denied. 500 U.S. 928, 111 8. Ct. 2041, 114 L. (1991). Section 157 classifies
matters as either core or non-core prn:und.mgs i )1}, {e)(1). When adjudicating
matters deemed core pursuant to section 15 , @ bankruptcy court may issue final orders and
judgments. § 157(b)(1). Whmlaj-.utc@mmmﬂm matters, the bankruptcy court
may not issue final orders mdh@n:nimnuﬂummnfmmcx instead, the court

must issue proposed findi ct and conclusions of law to the district court for de nove
review. § I5?{c){1®wm the bankruptcy court may not hold a jury wial in 2 non-core
proceeding. ydg, 4 F.3d at 1101.

@ Although the statute dn-esnmd:ﬁu“cum,“smﬁunlﬁ?{hﬂ}um“lm
n@hnfmm“mmidmmnucm. Included in the list are two catchall provisions,
\$ of which was relied upon by the bankruptcy court below. Specificaily, the bankruptcy court
found that the proceeding involves “matters concerning the administration of the estate,” §

ISTb)2HA), and is a “proceeding affecting the liquidation of assets of the estate or the
adjustment of the debtor-creditor or the equity secunity holder relationship.™ § 15T} 2)(0).

The bankruptey court relied heavily on its finding that the P & [ policies at issue are and will
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continue to be “property of the estate despite confirmation of the Debtors’ plan of reorganization
and the transfer of the policies to a disbursement trust.” 169 B.R. at 820. The bankruptcy court
also stressed that it was potentially dealing with the resolution of thousands of asbestos-related
tort claims, and that a finding that the proceeding was core was necessary o ensure the
“existence and maintenance of a claims allowance process o compensate indivi
injurics manifest anywhere from ten 1o forty years following initial
'!:ﬁmbmhuplcycuunmnmmdﬂluﬂumFu" h which it relied, §
157(b}2)(A) and § 15T(b)(2)O), while potentially extremely scope, must be interpreted
in light of Marathon's jurisdictional limitations. See 1 %«: 817. However, the bankruptcy
court's and now appelless’ effort to distinguish ils progeny is unavailing.
Appellees attempt to distingui on its facts, noting that while both this
case and Marathon involved contracts @I into pre-petition, this case -- unlike Marathon --
involves a cause of action that o post-petition. Seg Continental Casualty Co. v,
i@ 16 {2d Cir. 1998) (cause of action for insurance coverage
mmmu@m law when the insured demands coverage and is refused); [npe

EB.R. 49, 51 (S.D.N.Y. 1996). As such, it isa “hybrid"” claim which

some distrigh colirts in this Circuit have found to be distinguishable from Marathon, and properly
e by bankruptcy courts as core proceedings. Seg [nre Seagrain Lines, , 198 B.R. at 51;
1992 WL 22191, at 2-3 (D. Conn. 1992). Appelices cite, in
addition to the aforementioned district court cases, the Second Circuit cases of Ben Cooper | and
p . 934 F.2d 15 (2d Cir. 1991}, for the

proposition that the post-petition timing of the alleged cause of action distinguishes this case
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from Marathon, See Pifs" Brief at 43; Ben Cooper [, 896 F.2d at 1400; sec also [n re Prudential
Lines. lgg,. 170 B.R. 222, 229 (S.D.N.Y. 1994) (relying on 5L Clare's Hospital).

However, importantly, Ben Cooper | involved an insurance policy obtained by the
debtor post-petition, and was thus plainly distinguishable from Magathon and from the case at

bar. See Ben Cooper [, 896 F.2d at 1399. The Beg Cooper ] court made clear

' &

policies were entered into post-petition, the insurance companies which
“were aware that they were dealing with a debtor-in-possession lndhéﬁmhjmmnt'm:
policy was an asset of the estate.” [d. Thus, Ih:mn:m:xmhfﬂtﬂmmﬂmmin
Marathog that a nonparty would be inveluntarily ELHJ’WHHE the debtor’s state law claim
against it decided by an Article | judge was not present “Sez Inre S.G. Phillips Constructors,
Inc.. 45 F.3d 702, 706 (2d Cir. 1993), I.H.EFMLEMML.CM» 896 F.2d 1384, 1389
(2d Cir. 1990). Here, in stark cunr.ra.':..t;l:lj u?thc Clubs entered into insurance contracts with
the Debtors well before Debtors(filed Yor bankruptcy and could not have been aware that they
were subjecting H:tms:lvei Ih.,hivmg possible disputes conecerning such policies adjedicated by a
nan-Article [11 muq,_'@ﬁﬂwsu reasons alone, reliance on Ben Cooper | is unavailing.
Wﬁuf&hﬁlﬂiﬂ.ﬂnﬂﬂﬂm more on point. There, the bankrupicy court,
with hr*kxl\ﬁu, found that a debtor’s post-petition suit to enforce debtor’s nights under a pre-
@mm malpractice insurance policy was a core proceeding pursuant to 28 US.C. §
@ﬂl]{l}. St Clare's Hospital, 934 F.2d at 18. The district court reversed the bankruptcy court,
but only on the grounds that the bankruptcy court had erred in rejecting the insurer’s affirmative
defense of “late notice™ of the hospital’s claim. Seg St Clare's Hosp. & Health Crr. v. Insurapce
Co. of N Am.. 1990 U.S. Dist. LEXIS 1678, *12. The district court did not address the insurer’s

argument that the proceeding was non-core. [d. at *7-8. Then, again without comment or

United States
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analysis, the Second Circuit reversed the district court and affirmed the bankruptcy court “for
substantially the reasons set forth in the decision of the bankruptey court.” St Clare's Hospital,
934 F.2d at 16, In short, St, Clare's Hospital did not directly address the question of whether a
post-petition claim ansing out of a2 pre-petition insurance contract could - consistent with the
Supreme Court's decision in Marathon -- constitute a core pmmgmm;g@g’ﬁ,s,c.g
157.

Lhmhmﬂy.iniummmmtdmiﬁunmpﬁngm.mmth:m
Circuit squarely held that a “breach-of-contract action by a debibc bgeinst a party to a prepetition
contract, who has filed no claim with the bankruptcy coumt-i€pon-core.” Orion, 4 F.3d at 1102,
The Orion Court also made clear that section 157 (5){2}{A) — one of the catchall provisions upon
which the bankruptcy :uunhhwmliﬂdumhrmﬂm broadly that it creates an exception
to Marathon that swallows its rule, smniﬂlﬁé':i.nns by debtors to collect on pre-petition contracts
“would be expected to hmm@_;mnﬁinf&mmudmm‘:mﬂ'm
*administration.” M{qgmhm;[j_s.ﬂ.ﬁ-li?[b]ﬂ}{ﬂﬂ. Such reasoning also clearly applies to
the other catchall reliédupon by the bankruptcy court, § 157(b)2){0), since any action to collect
m.m-peﬁmf%mmmnsmmmlicy,wmwﬁmﬂ the liquidation of the
assets ofghdestate.” § 157(b)(2)(0). Most importantly, despite the bankruptcy court's claim to

%@ﬂry.mﬂn-lih the instant case -—-involved an alleged post-petition breach of a pre-
@iﬁﬂﬁﬂmﬂ

*The bankruptcy court attempted to distinguish Ogion on the grounds that the case involved
“alleged prepetition breach of contract, rather than a postpetition breach.” 169 B.R. at 817. This
distinction was also cited by the district court in In re Seatrain. See 198 B.R. at 51 n.8 ("In
Orion, the debtor sued for anticipatory breach of contract which occurred rwo months before the
petition was filed."). However, a brief examination of the chronology in Opion makes clear that,
as here, the cause of action did not accrue until after the petition for bankruptey was filed. Ogon
concemned an agreement under which Showtime was to license Orion's films on the condition
United States
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Thus, with respect to all of the defendants who did not file a proof of claim
against the debtor (all of the Clubs except the American Club) both the holding of Orion and its
reasoning mandate a finding that the adversary proceeding brought by the Trustee is non-core.
Moreover, with respect to the American Club, despite the Trust’s claims to the contrary, sge Pifs’
Brief at 67, the Trustee's adversary proceeding simply does not arise out uruagﬁmm
as the American Club's prool of claim against the estate En-rlm;nl:lpmmﬁs}u‘h:luﬂ:tr:ﬁ:rm
mb:mmmmmunmmmmmmcws]prmﬂ In re Scatrain,
198 B.R. at 50 n.7 (citing Katchen v. Landy, 382 U.S. 323, E&’S"ﬁﬁ? 15 L.Ed 2d 391
(1966)). Therefore, the Amertcan Club’s pmufurmipw the estate does not serve as an
alternative basis for a ﬁndingmmmcmmmméb@ﬁgsqmmmmﬂncmhmm
procesdings pursuant to 28 U.S.C. § 157(b)}2¥C) (“counterclaims by the estate against persons
ﬁhngciuma:plmmcmm::mcqé{g(mrs]

Accordingly, thisCust finds that both Marathon and Orion dictate that the
dwprnﬂqsq!wmu case be deemed non-core proceedings. The bankruptcy
court's finding YJ:’&IJAF& I'Wlitiﬁﬂl 155ue continue o exist as property of the estate which
may be { the Trustee for distribution o a potentially large class of claimants, does

not lu{@i:ﬁm to modify its conclusion that the adversary proceedings are, at bottom, state

\Eﬂg other things, Orion continue to employ certain executives (the “key man" clause).
. 4 F.3d at 1097. After management changes at Onon, Showtime sent letters to Ornon in
ber and November 1991, noufying Orion that it was in violation of the “key man" clause.
Subsequently, on December 11, 1991, Orion filed for Chapter 11 reorganization. Jd. On
December 24, 1991 -- post-petition — Showtime notified Orion that it would cease licensing
Orion's films pursuant 1o the agreement. Finally, in March 1992, Onon filed the adversary
proceeding against Showume, claiming anticipatory breach of their pre-petition contract and
secking declaratory and other relief. [ Given the timing of the events in OQpon, it is clear that
the alleged cause of action for anticipatory breach did not arise until Showtime declared that it
was no longer going to license Orion's films pursuant to the agreement; an event that did not
occur until past-petition.
United States
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law contract claims, ansing from pre-petition contracts, which, under both Marathon and Orign

cannot be finally adjudicated by a non-Article [l court.

II.  Arhitration

The parties disagree about the standard a bankrupicy court should when
d::idingwh:lh:rurnmmmrmnrbihumnpmﬁnimsinmumnmnfm@
proceeding brought by a debtor. The Foreign Clubs contend that the . court erred
when it concluded that it had discretion to refuse to stay the in favor of arbitration
pursuant to the arbitration provisions in each of the Forei ﬁb's?klpdﬁm’me
counters that the bankruptcy court did, in fact, have to deny enforcement of the

arbitration clauses, regardless of whether the was core Or non-core, and - citing a

series of district court cases -- contends Second Circuit, at least in the context of

bankruptcy proceedings, arbitrats vored. See Plfs" Bref at 70-72. What standard the
bankruptcy court should ha yed is 2 question of law that this Court reviews de novo.

Section X0 Federal Arbitration Act specifically provides that “a written

£

arbitration @mthmaﬁcrmnutnfmhmm---shﬂlhﬂahd. wrevocable and

2

, save upon such grounds as exist at law or in equity for the revocation of any

. . .contract evidencing a transaction involving commerce to seitle by

" 9QUS.C. §2. Section 3 further provides that a court “upon being satisfied that the
issue involved . _ . is referable 1o arbitration under such an agreement, shall on application of cne
of the parties, stay the trial of the action until such arbitration has been had in accordance with

the terms of the agreement.™ 9 U.S.C. § 3 (emphasis added). Thus, on its face, Section 3 of the

1 The relevant provisions are quite similar, and all require that disputes be submitted to
arbitration governed by English law. Sge 169 B.R. at 822-23 n.22.
United States
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FAA mandates that a bankruptcy court stay adversary proceedings when one party has identified
an enforceable arbitration provision relevant to the dispute *

The Supreme Court, in addressing the arbitrability of federal RICO and securities
fraud claims brought pursuant to the Securities and Exchange Act of 1934 in Shearson/American

’
Express. Ins. v. McMahon, 482 U.S. 220, 226-27, 107 . Ct, 2332, 2337-38, 96.L €42d 185
(1987), confirmed the presumption that arbitration provisions are to be m@ﬁ!}l‘h.nmmﬂu
FAA, stating:

The Arbitration Act, standing alone, . . . enfos of
agreements to arbitrate statutory claims. Li ﬁg%tmmd:lrm'mth:
Arbitration Act's mandate may be i contrary congressional

command. The burden is on the party arbitration, however, 1o
show that Congress intended to pgﬁ;;;% ver of judicial remedies for
the statutory rights at issue. If Cor did intend to limit or prohibit
waiver of a judicial forum foragarticular claim, such an intent *will be
deducible from [the .ﬁyﬁt or legislative histary” or from an
inherent conflict be arBitration and the statute's underlying

purposes.
(cilation omitted). The itﬂnmculﬂtd in McMahon was reiterated by the Supreme Court
' c. 490 U.S. 477, 483

two years later, in Rog
109 8. CL 1911\,@}i;§m L.Ed.2d 526 (1989), a case addressing the arbitrability of securities
ﬁnﬂchﬂﬁ%ﬂ pursuant to the Secunities Act of 1933.
*\§ The Debtors, however, argue that there is 2 “longstanding conflict between federal
@ry law and federal arbitration policy,” PIfs’ Brief at 70 (citing In e Chas P. Young Co.,
111 B.R. 410, 416-17 (Bankr. 5.D.N.Y. 1990)}, and cite pre-McMahon and pre-Rodriguez

* The Foreign Clubs also point out that the Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, 9 U.S.C. § 201-208, requires enforcement of arbitration clauses in
international contracts unless the clause is null and void. Thus, the Foreign Clubs urge, a
requirement for English arbitration is enforceable. See AASMA v, American §.5. Owners Mul,

Prot. & Indem. 95 F.3d 400, 405 (6th Cir. 1996).
United States
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Second Circuit case law for the proposition that bankruptcy court judges have discretion to deny
arbitration. Id, at 71 (citing Allegaert v. Perot, 548 F.2d 432 (2d Cir.), cert, denied, 432 US.
910, 97 S. Ct 2959, 53 L.Ed.2d 1084 (1977)).

However, this Court finds that, especially in light of the McMahop-line of cases,
Allegagrt can no longer bear the precedential weight accorded by Debtors. First, the Second
Circuit has recently made clear its view that the FM“cmHiﬂmnlibuﬂ.ﬁyi)inﬁvmnf
arbitration as & means 1o reduce ‘the costliness and delays of litigation; " Campaniello [mports,
LTD. v. Saporiti ltalia, 117 F.3d 635, 665 (1997) (citations opritted)a policy that is even
stronger in the context of international transactions, suchfes the P & I policies entered into by the
parties in this case. [d. (citing Deloitte Noraudit v, Deldifie Haskins & Sells, 9 F.3d 1060, 1063

(2d Cir. 1993); al.. 96 F.3d 586, 592 (2d Cir.

1996).

Second, recent cafigs aldressing the enforceability of arbitration clauses in the
seeking to avoid enforcement of atherwise applicable arbitration provisions has demonstrated
ﬂntuhimﬂuaw:nnﬂmwim the purposes of the Bankrupicy Code, given the nature of the

mE.E Natiopal Gypsum Co.. et al v, NGC Settlement Trust etc., 118 F.3d 1056,
BES F2d 1149,

'i Ctr 1997);
Q -62 (3d Cir. 1989). While courts have disagreed about how and whether to apply that

standard in the context of core proceedings,” there is a strong consensus that, in the context of

' Compare In re Spectrum [nfo, Techs, Inc., 183 B.R. 360, 363 (Bankr. ED.N.Y. 1995); Inre
Sacred Heart Hosp,, 181 B.R. 195, 202 (Bankr, E.D.Pa. 1995), with Mational Gypsum, 118 F.3d
at 1067-69; [n re Statewide Realty Co,, 159 B.R. 719, HI{B-a.n.E: D.MNJ. I?EJ} mnm:ulrx.

mw:jﬂllm 43 U C L.A 99‘9 IEII{IE?E] {c.ul[tnmg cu:s}
United States
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non-core matters, bankruptcy courts are without discretion to deny enforcement of applicable
arbitration clauses absent some showing that the text, purpose, or history of the Bankruptey Code
precludes enforcement of arbitration. Sge Hays, 1156-57; National Gypsum, 118 F.3d at 1066.
The bankruptcy court below also agreed with this assessment of the case law. Sge 169 B.R. at
2324, O

ﬂltTmsrnuw:ummdnhﬂTh:pmapn:tnfpimulﬁtig@ ting from
granting a stay pending arbitration, would nullify the fundamental : throughout
the Bankruptcy Code in favor of efficient dispute resclution, to a number of specific
Code provisions that, according to the Trust, Code often overrides non-
bankruptcy law. Sge eg , Pifs' Brief at 31-32. “having considered all of the Trust's
contentions, this Court finds that none of Code provisions cited by the Trust
evidence congressional intent to precl orcement of arbitration in the context of a non-core
proceeding brought by the Deb pre-petition insurance policies. Sec o re Gurga,
176 B.R. 196, 197, lwﬂgap 1994); jon, 139 B.R. 192, 194

(Bankr. E.D Mich. @Thus,:h:Tnmhunmmiuhm‘dmufﬂhhlidﬂngamﬂiu

between the Code and the FAA that would warrant nonenforcement of the applicable
ﬂhh@ﬂmm in this proceeding, and this Court finds that the bankruptcy court erred in
Foreign Clubs' motion to stay the adversary proceeding pending arbitration.

CONCLUSION
Accordingly, this Court finds that the bankruptcy court erred in its determination
that the adversary proceeding is a core proceeding pursuant to 28 U.S.C. §§ 157(b)}(2)(A) and (O)

and in its holding that it had discretion to deny the Foreign Clubs® motions to stay the
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proceedings pending arbitration. The bankruptcy court’s rulings on these two issues are
reversed, and the matier is remanded to the bankruptcy court for further proceedings consistent

Date: New York, New York
Movember 26, 1997

SO ORDERED: OQ_O
%.
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