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Vdisclosed that he had previously consulted
¢ writh Thomas in connection with the same

fpvestigation that had inculpated Tiyler.

© MeWard sought leave to withdraw as Tyler's

counse! (and altermatively for & continunnes)
for that resson, concernod thet it maght be

) pecessary for ke to cross-smmine Thomas
* pbout matters the two had discussed. Hut

Thomis kad néver retained MeWard, and
peither MeWard nor Thomss coold resall
ever discussing Tyler's possession of the gan,
which was the sole matter on which he was
aalled to testifly. Finding no conflict of inter-
sl under thess sreomsteness the disteiet
court denied McWard's motion to withdraw
snd procesded with the hearing. Tyler car-
sorily contends that the court's decision was
erroneous, bat the court's [ngulry iote the
poasibility of conflict was thorough snd Tyler
has given ue no resson to disturb i We
therefore find no error in the wespons en-
bancemeant.

[7 Fially, Tyler contends that the dis-
trict court abused its diseretion in denying
bar request for & dowssard departure based
on her medieal condition (see USSG
§ EH1.4), bot we lack jorisdiston to reach
this issue. Tyler contracted polio at the-age
af two and has bese confined o a wheslchalr
for more then thirty years; she has plso-isd
several surgeries over the years to address
ather conditions sttributable to that infection.
In 1696 while she swaited séntencing, Tyber
suffered s heart stinck and anderwent by-
pass surgery to corpect sechinion of her coro-
daily for highcblood pressure and other ail-
mants. Thédistriet sourt plainly resognized
that it had the guthority to depart dowmward
baseden [ yler's physicsl statzs. See H. 33,
Mareh\17, 1997 Sentencing Urder at 3, citing
finited Blades v Sherman, 53 F3d TH2, TES
(Teh Cir. 1585,  [n its discretion, however,
the court found the evidence before it insaffi-
glent to estabdish that Tyler's condition was
50 extraordinary as to warrant & departure.
We are preciuded from peview of this deter-
mination, [mited Sizier v Hellon, 8T8 F2d
430, 434 (Tth Cer.1992).

Bes Tyler's story is, as everyone agress, a
trage one Afer s lifetime of difficulty,
Tyber last month had to mark her fftieth

birthday behind prison walla, Judge Mils
remariond that sentencing her was one of the
most diffieult tasks he had faced in his thirty-
one years as & judge. Yet, an be also noted,
Ma. Tyler took part in a conspiracy to dis-
tribuate relatively large amounis of marijusns,
The narcotics laws exact & harsh penalty for
such activity, Fortunately, her sentanes was
significartly less than it would have been had
she not cooperated with the authorithes,

We AFFTRM Tyler's sentencs.
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After grhitrater of International Court
of Arbitrution emtered sward finding that
American pharmaseutical manufasturer had
bresched and repudisied its coptrect with
British licersor for manofsctore of ferdlity
drug, Hrensor pettioned for order confirming
foreign arbitral sward under New York Con-
vention, and for judgment on confirmed or-
der, Manofusturer responded with eross-
petition to vacste award. The United States
Ddstriet Court for the Northern Distriet of
Nlinois, John A MNondberg, J_ 18068 WL
GA6RY], entersd judgment sonfirming swurd
Marufactorer appealed. The Court of Ap-
peals, Ripple, Cirouit Judge, held that mang-
fsrturer was not denied its due process right
to presant its cxse.

Affirmied.
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L. Arhitration &TLHT)

Court of Appeals reviews district sourt's
decision confirming arbitration award under
ordinary standurds, accepting findings of faet
that are not desrly eroneous and deciding
questions of law de nowve.

L Arbitration £=31.11

Foreign arbitral sward should be denied
or vacated under Mew Yark Convention if
party challenging award proves that he was
not given meandnghis opportunity to be beard
as American due prooess jurisprodence de-
fines it USCA ConstAmend 14: 9
USCA § 3.

3. Arbitration @=3111, 32, 643
Artitrutor must provide fondamentadly
fuir hearing, Le, one that meets mifioal
requirements of (Ermess—adegquate \notice,
hearing on evidence, and impartish deciaion
by arvitrator,
i, Arbitration =31
Parties that have chiosen o0 remedy their
disputes through srbitsation rather than Bd-
gation should nof txpest same procedures
they would find = jidicial arens

& Arbitrafion ®=3111, 3.3

Although arbitrator is not bound to hear
all evidence tendered by parties, he muost
give \each party asdequate oppartunity to
presént s evidence and arguments; this,
when exclusion of relevant evidence actuslly
deprived party of fair henring it B appropri-
ate to vecate srhitral oward,

6. Arbitration =343
Constitutionnl Law e=306(3)

American pkarmacoutieal manufacturer
wust not dended its due process right o pres-
ent itz case to forelgn arhitrator (n contract
dispaite with British licensar concerndng man-
ufpcturer's alleged hresch and recission of
contrart 1o mamifartore fertility dmg o
Unitad Statos, snd thus, srbioration sward
for Heensor was enforeeable ander New York
Convention, even though arbitrator curtailed
manufactirers eroan-exomination of direetor
of licensor's British mamufsctorer of that
drag aa to whether ieensor's formulation and
processes were Incapahble, in practice, of pro-
ducing uniform tablets and therefors could
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not be approved by Food and Drog Ademims
iration (FDA) arbitrater did not regerd
British manofscturer’s experience with for-
mids 55 ceniral to Habdty, but did allow
development of record on that issue by other
pources, and arbitrator had, before him saff-
chent evidence to decidé digpote. TUSCA
Const.Amend. 14; 9 WS.0AS 207.

Pairicia Sgsan Spratt, James D, Wilaon,
Shefsky, Froslich & Devine, Chicaga, L,
Gau:ieﬁ_ﬂurﬂ I;l.rinnd:l, Gerson A Zwwi-
fuch, Michssl B. Pompeo, Williams & Connal-
%, Washington, DC, for Plaintiff-Appelles.

Wilinm J. Linklster, Baker & MeKonzie,
Chicago, L, Jonsthan D). Schiller, Fardall 1.
Speck (argued), Kaye, Scholer,Fierman,
Hays & Handler, Washington, DC, fior De-
fendant-Appellant.

Before RIFPLE, EANNE and DIANE P.
WO, Ciresit Judges,

RIPFLE, Circuit Jadge.

The litigation before us arises from a final
arbitral award ssosd in Aogust 1995 by an
arbitrator of the [ntermationel Court of Arbi-
iration. The award concloded thet Pharms-
ceutical Hawes, [ne (FBEI™) had breashed
and repodisted s contract with Generics
Limited ("Generica™). It granted to Generi-
en JAAF] AN I demages and EROF 480 in
spportioned costs. In the district coort,
(enerica fled & petibon for an order con-
firming the forelgn arbital sward and for
Judgment on the confirmed order, PHI pe-
sponded with & cross-petition to vacate the
gomrd The distier oourt lmsoed a fnal
Judgment confirming the award and denying
PET's crosa-petition. Ses Fed R Civ. P,
bl PBI now appeals to this coort, seek-
ing a vacaton of the arhitration sward on the
ground that the sward may not be enforoed
under Article ¥V of the Coovention on the
Reeognition and Enforcement of Forelgn Ar-
bitral Awards (the “"New York Convention™),
9 Ual, 65 201 et seq For the ressons set
forth in this opinion, we affirm the judgment
af the district conrt.
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e . BACKGROUND
Facia
ﬁu-dilwtzmtldlmmmmlull
ytract betwesn Generica snd PHL On De-
mm,lﬂﬂ.rhermwﬂnmm
-Apmmtt!rﬁummuulﬂrrdup-
F_H.mnﬂcmﬂqmdlluiﬁmufﬂh-
Citrate” (the “Agreement”™) that
Fhﬁmuﬂ.l’ﬂ!lnmm
development, regulstory spproval, mang-
and marketing of clomiphene o-
jte and to ahare in the profits therefrom.”
1 Y1. Clomiphene citrste ("CC™) is &
drug widely used in the
of snovilstory infertility in wom-
en; it was first merketed under the hrand

b finme “Cloenid” in about 1961,
" {‘Bome background to this Agresment is

Relpful In about 1986 a British company
named Hogens Lid. was creatad by Dr. Rich-

¢ ird Wiseman for the parpose of developing
':.ldwudn:tn.rﬂcmmtum&]n:ﬂm
- However, becsuse it was not a maruefactorer,

Hogens turned to Athlone Laboratories
(“Athlone™), & manufscturing companydn the
Eepublic of Ireland, to carry out the formmals-
ton and laboretory testing of CC. The man-
aging director of Athlone was. Tony Hymda.
O the basis of Athlone's proguction, in 1588
Hogens obtained product \Heshses or their
equivalent in the UK, Germsny, the Repubkic
of Ireland and the Grénd/Tuchy of Luxem-
bourg. [Interested. i penetrating the Ameri-
vidua! forghed\ Génerica in Morch 15685 to
develop isd\ manofacture OC in the [nited
Etated.., Ther seeded to Gnd o mamifactirer
thitwws Dpproved by the Federal Drug Ad-
ministration ("FDA") and that sould perform
the stability testing and “bio-squivalent
study” required by the FDA for spproval of
such & product. B, Ex® ("Isterim Award™)
st 3=l Eventzally, as the result of & recom-
mendation, Dr. Wiseman contacted PHI as a
saitable manufecturer. After months of ne-

L. A bicawmilshilty or blesguirralence mudy b in-
temded to esteblish that the propertes of the new

producy are for all devant parposes equivalent
1o those of tee emablisthod referent drug in the
United Kingdom, Ahboisgh the sim of this type
ol soudy is @ “climinas an examination of the

GENERICA LTD. ». PHARMACEUTICAL BASICS, INC.
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gotiations, FBI agreed to undertake the man-
ufscture and testing of the bormose product
in the nited States for Generica

Unider the Agroemasnt, Generics granted to
PEI all the rights to menufertore and mar-
ket the fertility drug, incloding rights o the
manufactring formuls and prosedores relat-
ing to the prodoct.  PHI agreed to perform
the required pharmacsutical developoent
end to test both the rew msterisl and ‘the
finished prodoct of CC for FDA approval
The parties agreed to conduct the required
bioavailability study for FDA spproval as
soan mA posaible nnd to cooperst® with each
pither “in all respects in"their joint offorts to
complete [the required] biowradahility stody
and to file an Abbrevinted New Drug Appl-
eation (ANDA)" with’ the FDA. RJi, Exl
1 &), (ED, ~FB] also agreed to manufacture
o piliot bateh, 100,000-150,000 tablets, of CC,
The Agreement waa to be interpreted in
acoardange with English law and any disputs
irising from the Agreement wus to be sub-
raitied to the arbitration of the International
Chamber of Commeres (“ICC™L 'y

FEI began (= initis] development testing
by eresting & amall 6,000-tablet test batch of
CC using Generica's formuls and procedures.
It found that the consistency of the product
wan moist and sticky, Hiee bread doagh; how-
ever, when PHI expressed coneern to Generi-
ea, Generics confirmed the “bresd dough®
ennsistency of s granolation. PHI nest pro-
eeaded to masefectors & 100,000-tshlest
bateh, the quantity needed to assess the hios-
vailability of the drug for FDA approval’
FBI performed the requised asaiytical tests
and compilsd & draft ANDA for the FDA'S
conshifleration. The biostudy was complets
by Beptember 1991; FBT's Yice President of
Hesearch snd Development and Hegulatory
Affsirs wrote Dir. Wiseman that the “resuits
certainly do suggest bicequivalence to Clo-
mid® B Exf at 21, The dmit ANDA
was finalized in mid-1002.
mpﬂn&mm,'lhr:md'rﬂﬂu"m
cEpenaive, Hmecorsuming evercise . [that] n-
vobves, among other things, clinées] rials on val-
imtesr patients over & period of some months. ™
Rl Ez2at 12-13
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At this paint, however, the parties disagres
about how the dispute and evemtual dissolu-
tion of thelr relatonahip cecurred  From
PHI's perspective, its managers continued to
be eoncerned about the “bread dough™ cone
sistency of Generica’s formulaton and about
their ability to conbrol the process.  Accord-
ing to FEL this concern caused PBI's presi-
dent to advise Generica in September 1902
that the validation difficulties made FOA ap-
proval impossible withoot reformulston of
the product and repefition of the bicequna-
lemee study. Althouph FHI affered to under-
Lankin PHI clabmed that
Generies refused to procesd with the projeet.

that reformletion,

Generica’s description of the cvents i
quite different. [t had been told in Septdés=
beer 1951 by FHI's vien presioent that e test
results “certminly do sugpest bicegquiralencs”
1, and that PHI wondd be in toueh nEcrtly Lo
discuss the ANDA applicatione. Then Generi-
ca heard nothing. PHIS pee pr'eai.d.-l'nL. Wl
had not been involved with the Agreement,
st some point told Generied™s Dr. Wiseman
that the Apresment waa 0 deal T would mot
have domne” becpbse Bowss oo fevorable to
Generdea; hed il pet respond o Generica's
ealls wnd detters and refused to meet. fd at
-2  \Althgugh FBI Analized its draft
ANDANn mki-1992, when the parties met in
September 1592 PRI president told Dr.
Witepnan that the ANDA was “not fileable™
drtcould not be approved by the FDA" and
ghat PBI would not submit the ANDA as it
then stood, Jd af 38, He stated that FDA
approval was impossible without reformuls-
ton of the produst and repetition of the
hisequivalence siudy. According to Generi-
ci, PRI had mever before claimed that the
conaitency of the pranobsnon wakld prevert
approvel of the OC, By early March 1953, it
Wil clear that the Agresment wis S50 &0 eno
Un March §, Geperice demanded payment
fram PEI; no payment was made

Un Aprl &, 16883, pursuant (o the Agres-
ment's arbitrution cleuss, Genericn Sled a
reguesl for arhitration to the ICC. Gonaries
alleged that PEI had breschod the Agree-
ment by fuling to “procure the reqguired
pharmaceutical development™ and falling ta
marve toward FDA spproval of the produoct
f at 2.  PHI denied the breach: o me

1Zi FEDERAL REPOETER, 3d SERIES

spanded that the formulation and processes
supphbied by Generics were so flawed for uss
in the United States that FIIA approval was
not practicable, even with further pharms-
ceutical development.

B. The Artniraiion
),

At o session A0 the\International Coart of
Arbitration on WQugast 18, 1993, English bar-
rister Howard Page, Q.C.. wus appointed as
sole ariEtepiir; The srbitrator and the par-
thes (established Terms of Heference, which
incgrpoptted an agreed sei of “Applicable
Frocedural Ruoles” for the arbitration. Of
particular interest to this review were the
Tollowing provisons:

fi. Admissibility, form snd weight of evi-

defiee

G.1 It shall be for the Arbitrator, in his

diseretion, to decids whal evidence o ad-

mit mnd in what form evidence i=s fo be
tendered.

62 The weight to be given to amy particu-

lar evidence shall be o matier for the

judgmment of the Arbitrator.

A9 at 20, During discovery, PBI recefved
fram Genories many documents, among
which were the batch records from Athlone,
the Irsh company that mamifacteres CC in
the United Kingdom for Generica.  Fror o
the hearing on lishility, the partes ‘temidered
witness sistements and expart reparts to the
arbitrator. The arbitration hearing was held
in Parts from May 16 to May 24, 1994, Gen-
erica presented five witheasss: PBI present-
cad mix witnesses and showed a video Cape
Hoth s=ides sabmitied extensve documenta-
ton; the materinly included resords of PHI'
prochuction of ten batehes of CC tablets and
recards of Athlone's production of its bateh-
ed.  Following the hearing, the parties filed
briefs and made closing wrguments over Do
days. The parties submitied to the mriatrs-
tor vodiiminous documents, stotements and
reparts.

U Movember 18 1984 the artwirstor -
ged his extenafve interim award concerning
Hahility. Im the “Conclusions of Law and
Fact” section, the arbitrator concluded that
the Agreement between PHI amil Generica

United States
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contained no implied term that Geperiea’s
formulation and process would be capable of
FDA approval. He aben gtated that he had
“no hesitation in rejectng PHIS contention
that Generica’s (ormolstion snd procsases
ware not amenable to FDOA spproval even
with pharmaceuticsl development within the
meaning of Clause 4(1) of the Agreement.”?
Rl Ex2 at M. The arbitrator deseribed as
unfounded PBI's claim that the deafi ANDA
was unfileshls beranss of Generica’s deficient
formulation and processes. He conchuded:

The true resson for the stance adopted by
PH] was eitber that it had failed to per-
form its own obiigutions under the Agree-
ment or that it was unwilling for extrane-
ous reasons 0 proceed further with the
Agreomenti or & combination of the two.

Id at T4. In the isterim sward the arbitra-
tor concloded thet FBI had breached and
repudisted several clauses in the Agroement
by failing to carry out the pharmsesuaties]
development end by failling to cooperste with
Generica. In the final sward he resalbred the

1 Among the arbitrator's conclussans were thete
{3} There is no pood rexson (o seppess thad Mie
iorreulstion and process prowided by Genefes
under the Agresment wiere nodcopable’ of
formeimg the basis of an ANDA tha: vas amens
ble tn FDA approval st any poant in e mie
rial to this Sispnibs
{4l If FBI d&id in 1990 speriente what they
perceived 1o be any #@Mculiie with, or has-
baisred &ny reservalions’shost. the viability of
the formulation amd protes provided by Gan-
EFICE

(a} sach miitery Were not of aey gFesl con-
segruenca];]
M) they were nol mede imown 18 Geserics
by, astyorboon behall of PRI in Jenesry o
F-:hm.r; I¥30 ar =l asy skage pror to the
maeting of 2%rd Seprember 1992;
i 8oy woukl, f tackied senssbly mnd expe
ddously by PRI have been capable of reso
lutiem within e parameiers of the Agres-
mes o 1990 or &t leasl belore the US
hll.!l.lu'.'«ll:lu.: §pudy Bimsd stxried or pol very
far and would noi have cossnsused amv alp-
nificant impediment 1o the progect
5} The fact thai Genenca did noz, in the even,
supphy PRI with copies al the baich recomnds for
a commercial-size baich of @hleis produced by
Aidklone o8 roguested by FET @ oearly 1990
andior other miormaiion, even I 1L were rech
nically a breach of the Agreement by Generica
iwhich im my view & was noi: sec (&) below],
was @l loke If Bny comseguchon 15 the cowre of
the primest oF the |ssues @ this arbiration. I

st af domages and costs camsed by the
breach

o

Because the sole issue on appenl conoarns
the cross-examination of Tory Hynds, we set
forth the [acts coneerning his appesrance a8
& witnese in the srbitral hearing Toay
Hynds was the Director of Athlone, Generi-
ea's UK. munofsctarer of the fertdlity drug
He had submitied a foar-page written state—
mant in which he described the procedare for
manufscturing consistent, uniform-C6, tab-
letn and reported that, of the fifieen batches
made mince 1988, “we have/never-bad mmy
problem in mamsfactore™ ind “all of the
batehes hove been completed b sceordanes
with the specificatioe” \E93 ut 100. On the
secand day of the schitral hearing, Generica
called Hymds briefly avs witnesa.® FPEI then
eroes-examingd Hynds extensively concern-
ing the devglopment of the Athlone formuls-
thon, thit Hewnse appliesiion for prodocing the
product, in/the United Eingdom, and the
process) for masofsctoring  the tablets
”}"En'!'rl deneribed the Er.l.uuln.'l:iﬂ.l'l. af the mix-

i ity |mr:|1||.'l.|h|r thar their prn-dul:mu.
woild hawe caused PHI o 861 & BEY Wy
significantly different Erom that i which it dad
i Fecd mct
(&) In the comtext of a contrasy ol the kind
represenied by the Agreemend and the circam-
stances af PHI'S regoest amd Generica’s re
ypanse, ke fact that e Athlose baich records
were not made available @ PBI canmot
{asrly b regurded ss & bresch of the Agres-
mecnt by PBI. 1o particulsr there cannot efther
i this respect of (6 &0y othe e wmbd b have
been any fEilare by Generica 1o cooperales with
or o masest PRI
Bl Ex2 &t Ti-74

3. Prior o Hynads” appearance. ithe arbitrador con-
cluded thai PBI bad changed s theory al the
cuse it was presenting. He ssked FBI to prosens
& WTillcn sCalemern explainmg what s case was
gl that poinl That eveming PHI submitted &
sipplementsl satement. Tt sanbed thar FEI had
rensonable sxpeciations that Generscas {errraila-
tion and mamssciuring proceases. had been vall-
dutesd under proper controd metlods. It then
alleged thar Athlome's barch records contradicted
that belief in proper validston. [t alleged that

the batcher produced by Aiklane hawe no been
cantrodled” and ik its “resolis are ndicaine of
& proomss Ehal cannel be mir.-qu.nl.el:\ conorollsd
and would be unscceptabile 1o the FOA withioidd &
comglete refirmulation of the Geremica formalo-
tion and proceases. RY ard]

Page 5 of 10



twre & & “moist mass" ke bread dough, “a
srmooth mass of & wet powder which can be
spread evenly on a tray for deyving.” R.5 at
14
When the hesringps wers recofvened on
the third day, PBI wanted to reopen eross-
examination of Hynds to challenge Hymds'
testimony that Athlone's batches of CU pro-
duced consistent, reproducible, properly vabi-
dated results FHI sought to eliat from
Hynds that Athlope had in fact not been able
to manufacture oniform product asing Laener-
ica's formuls and process. Howwever, tho ar-
hitrator was whwilling W permit the eross-
erumination. At the hearing, he explained:
I dao mot spuin regard this arbitration as an
appropriote forum for conducing any gen-
ernd indpuiry into the quality, safety or oib-
gistency of the comiphens tablets, pef-
duced by Athlone and marketed fn Somd
considerable numbers now over o penod of
several years | am therpfome ot dis-
posed to allow this arbitrition\Lo’ be used
as a vehkiele for any peperal\siisck on those
mitiers.
R28 at PA 060, Theachitrator pointed oot
that Hiynds was/A witheas, not a party, that
he had sppsarod volumtarily, and that, if
PHI's sugpestions ‘were carried ool to thelr
logical colciossen, they “might kave very ser
joms implewtions for Athlone as & company
arl e Mr Hynds as an imdivdual ™ Id at
PROGE. The arbitrator eonchaded:
[ am not willing to expose Mr. Hynds to
any concoivobie prejudice to his owm -
sitlon or to Athlone's position im ereum-
stances where | do not believe this Tr-
bunal iz adequately provided with the
evidense or the means to cerry thoss
things through to their proper and log-
el pomeiusion,
Ild Nevertheless, the wrbiorator permitiod
FHEI to raise the ssue of the allsged inconsis-
tencies Im Athlone's product bossd on the
Athlpne hateh records, Therefore, FHI in
troduced the tesiimony of severnl experts

4, For ¢zample, D, 1 Schware was msked
wihesher bie agreed thar the resubin from “ihe
Athlone beiches were within specification and
show that the produci can be mamiiksctersd in a

reproduocibie and controlled manper E.I8 &t
PA 074, He responded: "Moo, | disagios with
severnl ol those poinis. Cre that shey &l mest

125 FEDERAL REPORTER, 3d SERIES

wha reviewed the records snd based thei
EXPEFT OINTIORS Of thir meeangistencies tha
they found thersin!

C. Deciston of the [Hstrict Courd

(reperien paked the detrel court to con
firm the forelgm arbitral award? FEI ssked
the court to vacate 4L ~khe district court
consiclered FEDs g pracess allegation: The
arbitrator's refusdl to permit cross-examing-
tion evidence Yeom, Hynds “that, o practice
and despile &= "Sest efforts and good many-
facturidg practices, be had been unable o
prodoee undform tahlets uaing Genesea's for
ks and processes,” demied PHI due pro
ouss * HAT =t 5. The court noted first the
arbitrabor's decision that the Agreement con-
inined no mpbed terms that the OO formula
and maunufacturmg process woukd be cxpable
af FDA approval  The eourt eoncloded that
FEI's “central question™ of whether the for.
mitla and procsas were amensble to FDA
approval was immaterinl to the breash of
cantract determination fd st 10, It alss
cufelnded that, althewgh the product's poten-
tal for FDA approval was important in the
damages determinstion, PBI was obliged un-
der the Agresment to sort out what kkind of
developreent might be secessary and to work
with (Feneries to move toward FDA approval,
The district court scknowiedged the arbitra-
tar's findings that FPHI fafled w0 perform
those obligations and that croas-examination
of Hynds would not have resolved the real
msne af the arbitration The ecourt found
persuasive the srbitrator's conclusion that
FEI's mlianes on that evidence was mis-
placed: it quoted the wrhitrator’s eomment in
the interim award:

It would hsve taken far more tham amy-
thing that might howe emerped in forther
eroap-examinntion of Mr. Hynds to per-
siade me that GCenerea’s formalation ard
manuficturing processes were inherently
ppecificanans.  There are some paing here thin
i nil The varasbility 0 these dets dicabs
o mee thail the process s not one that = in
comiral ard o process in concrod = what = re
guired iz be demoniiraled bo the FOA Immpecian
in prder fo abtain approval.” i

United States
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Chie as 128 F34 112 {Th Cir. 199T]

incapable of belng adopted by PBI s

ag to be amenable to FIDA approval
Id &t 12

The distriet court refused o review the
arhitrator’s fuctfinding but then stated that,
it it were approprmte U review thal exelo-
sion of evidenee, the eourt would find that it
did not deprive PEl of & fair hearing. [§
concluded that PBI had sdegeate opportuni-
ty to present its case because the arbitrator
expresaly disclsimed refiance an Hynds' -
rect lestimony and thereoy eliminated FBI's
need o eliclt further evidence froen Hynds,
The distriet courl confirmed the arbitral
swmrd and entered judgment in fuver of Gen-
erica and sguinst PHL, Finding that therse
was oo just reason for delay, it grented final
judgment pursuant to Hake 5.

mn

DISCTUEEI0N

The statiste that implementa the New York
Convention, 9 U.5.C. §§ 201 o seq, sutho-
rizes @ party awarded o foreign arbitral
wxard to brng an action in [ederal courd
eesling confirmation of the sward Sed8
UsLll, § 207 Larrespondingly, edeml
cuiprts have jurisdistion under chagley 2 af
Title % to enforce swwrds made-wnder the
Mew York Convention. fd §.208: seé Lan-
der Co, v MMP fres, Inc, W0NF 3 478, 479
(7th Clr.), pet'n for cent’ filsd 656 S LW
FTEE (May 19, 199TN\{Ne S5-1844). The
court reviewing the @ened “shall confirm the
award unless it Spds one of the prounds for
refusal or deferral\ol recognition or enfarce-
ment af theyaward sperified in the saud Con-
vention."\ S U.5.C. § 207. Ome ground for
refusll dhat “the party agaimst whim the
awarthde ipvoked” fornishes peool that it
“sam\wtherwise urmble to present his ease”
jd § 200, Artele WildbL In this cass,
therefore, the district court was reguired to
enforee the award onless PEI demonstrated
that it was unable io present its case bofore
the arhitrator. PEI's submisalon 18 that [t
was prevented from presenting its ease amd
was denied a fair hearing becanse the arbs-
trator refmsed to permit FBI (o cross-exam
ing the mne witness eritieal to its eass, Tony
Hynds.

(1] A court of appeals renews a distrct
court’s decishon conflrming an  erbitration
award under ordinary standsris; aceeptng
findings of fact that are pot clearly erroneous
and deciding questions of low de noeva.  Firnd
Optiona of Chicago, fae v Kaplan, 614 UE,
GE, Sd7-48 115 S.C. 1830, 192526 181
[LEd2d 4985 (1996) esee Prudenfiol-Hoche
See, Ime v Tonmer 72 F.2d 254, 237 (1st
Clir_ 1905,

As the Courti noted in Feral Options, @shi-
tration "B simply o matter of contrael be
twean the parties” G514 US o S48 ™M15
S.0L at 1824. When the partiehagree to
have their disputes settled by an arbitrator,
they also agree Lo accepd, thed arbitrators
view of the fscts and ol \fh& meaning of the
contract.  See [lpdlad” Papersorkers Inf]
Umiom, AFL-CTO o Migtn, fne, 484 U5, 28,
738 108 E.0¢ 6L 3T0-T1, 98 L.Ed2d 286
(1987 Cofirte-thas do oot mit o bear claims
of factg] ok lgal error by an arbitrator &
un appeilate court doss in reviewing decisions
of lower courts.™). [n this esse, the parties
agretdyin the Terms of Heference, that the
“Arhlirator, in hin diseretion, [shall] decde
what evidence to admit and in what form
erdenee 18 1o be tendered ” and alss that the
“weight to he given any partculnr evidenes
shall be a matter for the judgment of the
Arhitrator.”

[2] PHI contends that the srbitrstion
procedurs, by curtaling cross-examination of
Tony Hynda, did not satisfy fondamental duoe
process requirements.  Under Article W1
af the Mew York Convention, proof that o
party was “unable to present his case” con-
gtitutes o proper defemse. As the Sscond
Clreult has noted, that defense hasieally cor-
responds to the doe process defense that a
party was not given “the opportunity to be
heard ‘ot a meaningful dme and n a mean-
ingful manner’"” s defined in Mothees v
Eldridge, 424 18 319, 531 06 5.0 868, P02,
47 L.Ed2d 18 (1976). [lros Avoerg? [edus,
£ Avco I!_'r.rrj.l.- G50 F 2d 141, 146 (2d Cir 18952
{also holding that enforeement of an mrbitral
award should be refosed if & porty was de-
nied & due process hearing). Therefore, an
arhitral sward sheould be denied or vaested if
L party challenging the avward proves that
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he was not given & mewneegriul oppartamty o
he heard us our doe process jurisprudence
defines it Jd ot 145 Porzomy & Whilfe-
mory Ohverepay Co v Soriete (remerale ds
L'Tadustre du Papier (Rakin), 508 F2d 965,
975 (2d Cir.1974) (recogmizing that an Article
Vilih) defense “essentially sanctions the sp-
phcstion of the forum state's standards aof
due prosess”).

[3,4] It is clear that an srbitrator must
provide o fundsmentally fair hearing. See
T Arrerafl, SRD Fid st 146 Hotsles Com-
doda Beach v Dnion De Tronguistos, 783
Fid 34, 40 (Ist Cir.19685) Hail & Eaosten
Air Lines, fme, 511 F.2d 663, 663-54 (5th
Cir.1575), A fundsmentally fair hearing is
one that “meets “the minimal reqidrements of
fufrness'—adequate notice, & hearing ondths
evidonce, and an impartial decision b3, the
arbitrator.” Sunshine Mining Co ¢ Uinted
Steslworkers, B23 F2d 1235, 1286 (0¢h Cir.
1987} (internmal clintion omitedd, Weverthe-
less, parties that have chosen\to remedy their
disputes through arbitrsfion pather than |5t
guidon should not odpect. the same prose-
dures they would find Tthe judicial arena®
As the First Cirtuit has explained:

An srhitrpfficenjoys wide latitnde in con-

ducting( sp arpitration hearing, Arbéra-

Hm pn!nt'i:fdinp:r: are nal constratned h:.'

farmal mides or procedure or evidense; the

arbabratar's mule is to resobye disputes,
bised on his consideration of all relevant

#ridence, ance the pardes to the dispute

have kad a full opportanity o present thetr

CEEES,

Hoteles Condado Beach, 763 F.2d at 38,

(] Concorning evidentinry motters, the
Buprems Coort has noted that “[ajrbitretors
are pot bound by the rules of evidence.®

Bermbordl » Polpgraphie Co, 350 1.5, 1594,

200-0d n 4, T6 B0 278, 206-TT no 4, 100
L.Ed. 199 (1958), An “arhitrator s not
5. As Jadge Cudaby recratly wirate bor oo ceert,

A party & Cholge 10 BCCERT arbifration eniatls &
trade-of. A party can gain & quicker, less siruc-
tured way of resolving disputes; and it may also
gait Ehe benelft of wibmating 8 quarmels @ &
specialiiod arbiter Partien |oes somnethiag,
toc: e raghi to seck Medress brosn the coums lor
sl but the mosl excepibonal erTer & arbiorucon
Laiflear, 118 F.3d 11700 1073 ik Cin

Dhessii

iZi FEDERAL REFORTER. M SERIES

boand to hear ol of the evidence tendered by
the parties [Hle must give each of the
parties to the dispute an adequste opportm;-
ty to present its evidemce and arguments ®

Haoteles Comdodn Beock 781 F2d st #0
When the exchssion of releyant evidence ac
tually deprived a party of o fauir hearing,
therefore, it i sppropetale (¥acate an arbi-
tral award.

[§] Our review.of this record makes
clear that PENbas no due process claim
PBI ssserte\that itz eross-exymwinstion aof
Hynds concamning Athlone's sctual manafae-
tuping, practices was npecessary becanss
Hynds was the only source af evidence that
Generica’s formulation and processes wers
incapahle, in prectice, of producing uniform
tahletz and therefore could not be spproved
by the FOA We cannot agree. First, it s
impartant to keep in mind that the srhites-
tor took the view thar with respect to [Sahili-
ty, the key gquestion before him was not
whether the Generies formuls was suspepti-
ble to gqualifying ander FDA standards but
whether the pardes had committed their
best efforts to developing & prodoet that
wionld gualify. He thersfore did net regurd
Athlone’s exporience n worldng with the
formuola to be central to the Hahility issue
bafore him. Nevertheless, becsuse the sus-
ceptibility af the formula to FDA approval
wis germane to the issue of damages, be did
alow development of the record on this
paint from  other evidence—the Athlone
batch results, the analysis of those results
by expert witnesses and FPEI's own produe-
don of o 6 000-tablet bateh and then a full-
senle FDA-spprovables 100,000-tablet hateh,
PBI therefore wus able to place before the
arbitrator (ts theory of the case® The arbi-
trateor rejected FBI' alleged concern aboit
the dough-like grunulation in light of it sue-
eegful 100,000-taklst bateh. Moreover, re-

& PHI bhed comended before tee arbiormior thas,
becsuse the prodiact was sol amenshle 10 FDA
Approval, 1T could b 5o lost prodin The
arbitraior specifically statesd, however, that he
had “mo besitation in rejecting PEN comiention
et Generica s lormulation and proceisss wers
not amenable o FIM approval.” BEI Ex7 a &;
sralo L1, Ex2TII2 113
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Clim s 128 F.3d 1123 (Teh Cir. 1997

alisng the restrictons that had been plased
on the oross-examination of Mr. Hynds, the
arbitrator expressly noted thal be would
place diminished reliance on his direct testi-
many,” thereby eliminating any possibility of
prejodese to PEL In the end, PHI was oot
prevemieesd from presenting itz case tw the
arhitrator

Moreover, we belirve the arhitretor'’s pro-
cedural handiing of the Hynds eross-exami-
pation was quite fair. Tony Hyods was a
witness asked to appesr by Generiea, not by
FHL Hynds presented both written and aral
lestimnoy  valantarily Lross-examanation
was allowed in full ontil PEI rised alloge-
tons with serfous implicsthions for Hynds
persanally and for his company, See H.1,
ExZ2 ut 60. At that point, the wrbitrutor
gave the pardes a foll explanaton of his
concerns and halted cross-examination on
those topics to aflow Hynds the opportunity
to ! obimn |legal advee. When Hynds was
planmisg to leave the hearing n Paris, PRI
expressyy declined the opportunity to request
that Hynds remain st the hearing. FRI
cald have sought an order compelling
Hynds to sttend further hearings. Jndoed
FETs wounsel ut oral srpument Sgplsined
that a party could ask an arhitsbtor it let-
ters pogatory to hove a witnesg Sppesr in the
irtdtration.  However, PHPwmiude oo (armal
request. fo the arbitratoe for letters rogatary
or ook any steps to seswre tompulsory pro-
cess Mo other Sugpedtion of procedural
unfadrness is allaged, #hd our review of the
record irdicobdithat the arbitrator gave to
the partes\rverpcoartesy and generous laf-
made Uk feald be seearded.

Wig\ednelnde that the arbitrator did net
abuerE~Bis discretion in his handling of this
wpadeetnry roling.  He hed before kim nEm-

T. The arbeirsios micommidened the maner of Toey
Hyvmils' ceseimsomy and mswed & raling en June 12,
|l simimng that b was “in o position 16
comipel Mr, Hymuls o tendes himscll lor further
cruss-examinaton  and thas he would receive
wbmisuoms o ifw PATEIEY CRINEETEIEEL wrlml
wehEhn 10 fve Himds evidesce. BY oo P85 In
e Laesim dwaed, the arbiooor explaised:

[lkn assessing the weighi o be given io
[Hynds"] own evedence and 1o cermin aspects
of Gemerica's case, | have o mke foll scoouni
a4 | do, of the fact thai PRI &id not bave the
apporianiy b0 cross-cxamire Mro Hwnds 0
ceriasn arcas ibst they would sthoremse have

ple evidence upon which to deside the dis-
pute. He weighed the conflisting evidence
{without considering Hynds' evidence! and
decided that PBI had breached the Agree-
ment.  Althoogh thers have been cases in
wihich an arbitrator dented a party the oppor-
tunlty to & meaningful hewrng, this cannot
be considered one of them. Ses Tempe
Shain Corp v Berlek, 'ne, 120 F.3d 16, 3]
{2d Cir.1597) (holding that, umder the FAR
f§ 10fa), arbitration panel's refusal to chatin-
ue hearings to allow withess tg tesfy, the
onby withiess with evidense of fragd not foand
from other sourees, was fusdamentsl unfui
piegs and miseondust suffisest-tn vacate the
gward); fran Avergf Mdes & Asco Corp,
Ga0 F2d 141, 146 (2d Cir1952) (vecating
awnrd because tribynal changed evidentiary
riles during hmafing and thus prevented par-
ty from . presecting ils documestary -
dencel; Notdles Condado Beach v, [mion De
T'H-r:lquirm T8k F.2d 84, 40 {1st Cir.1085)
{vaentSyaward when arbitrator exciuded the
vy efidence available to refute the cluimal;
MHali v Eastern Air Limea Ime, E11 F2d
GGd, 664 (Gth Cir.l576) (refusing to enforce
waard because arbitration bosrd refused to
give weight to Hall's previously untendered
afibi defense). The arbitrator's cortaikment
of eross-examination of Tony Hynds was not
swch o fundomentnl procedural defect that it
violated our due process jurisprodence and
therefore the New York Convention.

Conelusson

For the ressons presented, the jodgment
of the distriet court & affirmed. Generica's
request for attorneys’ foes pursuant to Fed-
pral Bule of Appellste Procedurs 38 & de-

riied

dioae Mhe fact thai Athlone Bas, evdent-
Iy, mamufscnsred substantial memibers of b
lem ever & pericd ol several years now s, of
el samething @ owihich | connod—and do
noi—in the clssuicntances anoch the weight
ihal it wosald otherwise disserve

K.l Ex.d mt 6l

N, Far this reason, FA] cannot pow assert that the
arhitrator shenild have mnitated che process for
compelling Hymds' imstimony. FElS Sacton
wanves (15 clabm that the arbsiraior dsl not sci on
s own power Bl COSTpE] 1he wimess (4= 18k lear s
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AFFIRMED.
Momow For FErs DENIED

Keith LESLIE, Plointiff-Appellant,
v,
Willizm DOYLE, Defendant-Appelles.
No. ES5=-3130

United States Court of Appsals,
Beventh Cireuit.

Argued April 18, 1996,
Decided Sept. 25, 1997,

Siste prisoner brought siwll fghts acton
aguinst various prison | officials, aleging he
was placed in disciglinary-sepregation as re-
sult of baselesd charges fied by prizon
paard. The United-States District Court for
the Morthern Disériet of Ilirois, Milion L
Shadur-Benfor District Judge, 5868 F.Supp.
1038 spd 8396 F Sapp. 771, entered judgment
in_fivor-of prison officials, and plaintdl ap-
peslel, The Court of Appests, Cudaby, Cir-
ik Judge, held that: (1) prisoner’s confine-
ment in disciplinary segregation for 15 doys
was not sufficiently seripus to be considered
eriel and dnimise] ponishment for Eighth
Amendment purposes; (2] prisonsr was not
deprived of lberty intorest protected by
Fourth Amendment; and (3) plscement of
prisoner in disciplinary segregation did not
vinlate due process,

Affirmad,

1. Criminal Law €=1213. 1044}
Prisong &=13(4]

[mmnate’s confinement in disciplinary seg-
regation for 16 days was not sufficiently sari-
ous to be considered cruel and vnusual pun-
ishment for Eighth Amendment purposes,
even f mmate had not commitied chargped
affenas. 11504 Const Amend 8

125 FEDERAL REPORTER, 3d SERIES

L Criminal Law #=]12138(1})

Eighth Amendment embodies proegi
of proportionality. UBCA ConstAmend
E

3. Prisons =134}

Inmate who was confined in disciplingey
segregation far 15 days W not deprived of
libarty interest protecisd by Foorth Amend-
ment. [15.CA. Oénst Amend. 4.

4. Arresi S=H5{{)

Gffirsal metbion constitotes “seimarm”™ when
it deprives person of some mesmingfal mes-
sifre of liberty to which he or she is entited
BECA Const Amend. 4.

Les |'-'l'|-|-|:I-|H.'.l.I:I':lF. Words and Phrases
for other judicial constructions and del-
o,

5 Constitutional Law ®=ITHI)
Prisons #=13i4)

Plecement of inmate in disciplinary seg-
regution for 15 days based on unfoundsd
charges brought by prison guard did sot
violate due procesa. UL5C.A ConstAmend
14

Stephen 0. Libewslos, Orrin 5. Shifrin (g
guad), Eatten, Mochin & Zawvis, Chisago, 1L,
for Plaintiff-Appellant.

Jessie Wang-Grimm (argued), (ffice of the
Attorney Ceperal, Chicago, IL, for Defen-
damt~Appefles,

Before CUDAHY, RIPPLE amnd EANNE,
Cireeit Judges.

CUDAHY, Cirenit Jodge.

This case rulses disturbing questions about
the nature and extent of the constitutionsl
rights that protest state prisooers from the
uriitrary amd argusbly lewless scte of stats
prison afficinls. The prisoner here, Keith
Liessdie, filed a lowsiit coder 4F U500, § 1983
aguinst & correctonsl offfeer, Willism J,
Loyle. The lewsait alleged that Doyle false-
ly accused him of insolent conduet, thereby
causing Leslie to be brought up on dissiplin-
ary chirges and confined in dissiplinary seg-
regation for fifteen days. When a prison

United States
Page 10 of 10





