D194 Vd edey S sEsowTgng i i g M

=
[

=0

s R A e e

oA R

UNTTRLD STATES DISTRICT COURT
%mfmumm sEP 11 897
CHARLES DIVISION ﬂﬂ:m
TEYIN #ﬁ
RICHARD P, IEYQUS, ATTORKEY DOCKET NO, 971174

GENERAL w1 rel, STATL OF b (Comtcliduted with CYA ¥7.1241)

1
LOUISLANA 1
]
V& i JUDGE JAMES T, TRIMBLE, JR.
i
THE AMERICAN TOBACCO | MAGISTRATE JUDGE W
COMPANY, ET AL | e L
4
MEMORANDUM RULING

Thin uction was ariginally broughe In Lowissnd site court by the Attorsey Genenl of (be
State of Lovitisea (herrinafler, the “Allomey Gaoasd™ and *Lousiuna,” repectively) agann
numerous fobace namulictiren, tohacen dieributon, and their sisecliies (the “Tobaseo

Daferddinla™). The Anvorney Geeanl™y satlen seeln 10 recover coutt Mipodty ey ed by Lowisis

1 providing bealth care 1o lodividanly Bagadly mfecing Fom tobacop-relatod inesses. I8 Maggh,
1997, purasd 0 Louivian’s “Direes Astina Swrie” Lo Rev. Sus Arn 72688 Y1967 ihe
Autorney Geratdl Lmendad bis Rute-coun petition to Includs over ore Sundred fnpumive tomfwries
that have aiegedly inured the Tobacco Dufesdaris # vwrivs fimesy Fast and presert (ihe
“lasuten,” whea refiersd 1o collectivedy). Among the Insarwis tha the At omoy Cenarsl simad in
bt wmended pedilon wwe A.C B Lasitance Covnpary, Lid, (A ) nd mn unipeecifled pumber
of “cartaln” wderwrivers belonging 10 the Ity of Usid's of London,

Subsequendly, & rusfority of the Iniuren ind SEARDM, which was not sxprasaly raemed s the

Aitormey Oenerul's wrendsd peiltion Is & member of ihe Trstfiuie ol Llayd's of Landon
and which at one thme mibweribed 1o & phrcentage shate in peveral of the pallidi eoverkg 1he
Tobacco Defendints, Med purwers s Loulurna stus coun, ,Ihmﬁlr ACE 1d ICAROM Oled
sepurale satices of removal in thiy Count. ACE mhﬁmu om the Comvenic 68 thy
Recogniion and Enfortement of Fanslgn Aritful m 9 US.C, §205 [1he “Cosventioa”).
ICARDM based ks el o ths Forelga Sovareign bmoruhies Ast of 1976, 38 US.C. §133001)
(Bereitifter (he "FELA")

The Aucrney Genefid than Fied Metions 1 Remand In 1his Count comiesting scpanaiely
ACE aad ICAROM degpeetive bases o pemovad. The Anormney Geoeoad flowsd Bl Motons
1o Remand with emoricds in mppant of the metions, & requett fon susstions sgalnn the lnnzen
parvasfitte-Rad B Clv P. 11, acd i recue, b the altersadvie, 1o sbeer ke Tobaces Dofondamy
andips geviain of the Lnasrer from this it and nemand (ke 10 Logiyaea wue court. Is lum,
ALTE | ICARCML and numirpun oiber Teraren fled brichiba oppositian 1o the Aftoipsy Giesends
oo asd merssrigda

This Court heroby DENIES the Anomey Gramal's Motlon 1o Remand gt ACE.
Additioraly, e Court fids thi exarsee of the Cous's erlginal Jaisdiction I proges a3 12 iy enive
asn. Therefors, the Coud DENTES o Astorney Owmeral's Mothon (0 Romand (ks Tobioco
Dafadirdy andion coniiln of the Tamers, Tha Cour, bowever, also Fnda thit ICAROM & not
euayenly § proger, rimed delendest to e it Fisally, the Cowt DENTES the Attormey Gynenel's
Mcalog fog Sancticat

L A.CE Risievil
Defiendant A.CE. wwrs i smong the Tobecoo Deoleadanin thare ane Svee poficybaldarn thai

i
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v pobcies with ACE Mﬁumﬁﬁlmwhhhhﬂrﬁ&uﬁm Buch
pelicen, A CE clalme, B under the Convertion, thersby providing A.C.E. wih the right 1o imvoke
thls Count's original furdfsdiction. Tha Anomey Ganentl howeves, elalma that A CE. bai pot
propérty involed the Convention und thad, thersfore, the Coun lacka farladicihon aver thin sciica

Aa an kadind ranier, an agreenseat (il under ihe Convastion when: {1} the agreement i1 in
wriking, (2)'h bs an ageerman o wtsirms o dinpute, (1) the agreement provided thil weh abhnics
Wl dnkoe placa b che sereloary of u dlgnatory 1o the Comvernlan; mad (4) Une agreement 1y sol entinely
betwesn clileres of the United Suaren Seden fiw, w Pewraleos Mirnican Natonal €4, C'a, 1817 24
1140 {5k Cir 1985). Federad courts hive ofginal joriadiction aver caben In which tha subjest mamer
“relsten b na agremenl or an pwand flling wnder the Comegntion™ 9105 C. §207, Delisdartsin
punleular may remtrve from miate cour to fidiral counrt when un wction’s sulbject ratier “Tehin 1e”
an agreement coversd by the Comvantion. 9 U8 C. §303.

I the cute ot bar, @t b ussosseied that (1) here exints & welipen askiiration ugrocmen,
bruwwen thics of the Tohacoo Deftndasts, each of which |y & driven of (he Ualied Srates, and M:ﬂ!
s chisen of Bermud. for wbiradon (2 ke phce I he Usied Kinpdors, & iy e
Conwention. It ks therefpre apparens that the arbitration sjroemens batweea, ALE and i
policyholders by 1n agresmend “illing undr tha Comvntion ™ The .inmq_tiﬁﬂg. hibwever, urges
that: 1) there 1i rn senand “dlspane” of “diffence” regarding Ilibify on the policies belmees ACE
wnd lin policyhohders, wnd (1) I light of the Fitkh Cireult’s secsntly smuncluted tonl for jurisdaies
wdes [he Cotngmion, the Attomey Gendra!'s nait implicatag pa"relovert™ ayrecmem covered by the
Cenvaniion., :

A Tha Digpuis Beneven A CE wad In Pollcyholders

The Cooverdion rcuing ﬂn-*'n:hhh' in erbitrlon sgreement aksut which the
grad i 10 the agreament bove “differmmots” among chemstves. The Atomey Genanal Inmespren
the Conventloa's requinimant ol s “differsncs™ 1o requin
~ peninely corcerned with achliraion” knd Wbat there
Aorney Genenl mbaequerdly alieges thas A CE. andier
becauss they havt “colludad™ m!-hwt"‘dﬁmdmm thamsehves regarding mattens of
centragh is 1be policybolden’ Inflrange Eortrace !

ACE. ind Iupnuqiimn howwvw, cotiend a4 they do indisd have & “dffereoed™ o
WWM‘AI—'! "y lesuraace polidss eover the sona of dumnges thag the Anamey
Qeneral sets el jn Mopetiiion. Adevidence af (Nt wlbeged “Eapuae” A.CE and s pobeyhalders
indicatd thalt (1) they wre usrently brvabved n aclive whitrution in the Usitad Klagdom, asd (1) ihey
Bave nyitad (he Attorsey General 10 panlclpate In thase artilradion procesdings

© a1 prbsiration ayreement be

& “phamiam Sepule” ol e The

da ol mest these pandardy

The Atttrngy General's sals example of chse lew supporting b gument is clied only for
e propositics #hat e Cosventlon only applics wher ther s an agreemend bn wiiting 1o arbliaze
n dlgpuin” Seckn, Imc. W Pyiroleor Mesfoan Notonal OFL Ca, 767 F.3d 1140 (Sth Clr. 1545)
{emphasls added In Asvornsy Ceneral's second memerandim, not (n origlsad ease), From 1k
languisga, the Ancrmey Genend expounds oe b interpretnion of “duputa™ Hocelbelen, ihe Court
doetd ot fnd that the language of Sedco i ndeguute legal supgon 10 impose the Altamey General'y
sandands of “getuindy concerned with mbiuuilon™ o “phasiom dapuie” oa the Comvention. The

Cour therglons Mndy thal ACE,, in ity memomads opposing remind, his ufizlantly alleged &

' la partloar, the Avtornty Coaneeal negeita that thert is 50 widancs that any polieghelder
bas mude o claim again ACE. or demanded that A.C . defend the policyholder b 1his actign,
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spule” ot “differenca”™ mgarding un igaermesi filing under ﬂ‘rﬂ.‘unmdm..

Altgrnacdvely, wven U argueenchs, this Cownt werw 10 vailiat 1he standwrds that the Aftorney
el uages, AT By pngedng s tion procesdings with s poSeybeldars in the United Kingdem
arly vagest 10 the Coury thal therg mists Mo ghim o “phaniom disputs” under the dnmurases
pemerdn ot lawe  Emgploying the Attorney Gesanal's slandard, (ke Cour ol Bads that ACE
| b policyholden we “geruindly concamed with arbitration ™ In e, 16 e extent tul iha
wenlion fequlred & urmesy, vable “@ifirme” or “dispuis”™ regueding & wrinen urbliniion
wemand falling ander the Coneention, it |3 clear 1o ihin Cowm 1kt deeve ealiiy doch & dispute
ween particn In this case.”

B Subject Mumer *Relaning 1" Arblirasion Aproemeat

The Conwealion requires that ks sctdon “relite to™ en arbilrason agesssent which isell iy
fect 10 the Comvention. [n Morathon OUf Ui v, Rihrgas, (3¢ Filh Clrea't sef out a 1en fir
ther an agreement undal e Couvention was “relsied 10™ o plalntiff's acthos fir the purposes of
erval Marathuon (4 Ca v, Rubegar, 115 F 34 315, 310 (Sh Gie. 1997 Bodh the Adiorngy

el aod A.CE clabm that 15 Moriihaa declilon supporty theit ugposing posliions

In Murathom, theee pland ille--Marethon, ong of Marsthon's sobidinles, and o 1hind conpuny
fatnd with Marathone-1ued Rubegus, o German gas producer, I o8 315317, The plumifiia

¥ With regard to the Attomey Genaral’s proflered rvidenca that thers galsey b *dspute™
ute oo of A CE's policyhelbers bave “nied” A CE Foc legal dafinse indor payment 01
policies, the Cour notes Hat this argumen) begt the cbnfour. Theals rg need for the
yhedders to ever "demasd " that A CB. enler the cane on thelr bebglb A OB, hao adready
broughi inio the case by the Aty Geaerd himaall Now fobare ity noed fon the
yhoideed to “bat™ A CR. for puyment el wny claims 12 which the Aftarmey Oeseral muy

wiely be entliled; ACE |8 now & pimy o this actban snd may'Be sulsject 1o Lehiity for uny
® award

]

Myt clalmed that the defendart had 'hﬁmﬁndrhmqnhm irn second subildlary
owned by Marathon, which sbuldiary v ot numed s 4 pany 1o the sl I The wibsiriion
cluuse ot tiaue in Murahon wan sootaired in & contiect berween the defiendusy and he second,
urmammed subyihary of the pluinti¥ Marithon. 1o

At 1ha owlsel In Adarackan, (v coury frand that the “sgtesianfpradiciin™ for jursdiclen
wnder the Comrmitlon wis “whether any relevant arbliruion g eerent salsts betwees the partles 10
[the] mat ™ fd Tha Astomey Genarsl sontends thar: (1) 1hle language constivutes the dispoaitlie legt
uraher Miormrory aned, (1) such lunguage cla@ly rogedren that parised on clther side off § dinpute be
rignatories to s relevens arbiuetion sgeemeat wnder the Comeanlion In paniadir, the Atomey
Grensrad wrined ikl "Misithoa O Chmpiny axprasdy holds (hai neiber he Convenilen ner §209
igplei to partis, uch a8 (be Stade of Lowlilins [n ihis case, wha have ot voluntanty estened ko
wrtdimasion ag eemgnte.”

As in tke cale at bar, Moaratber ivvobved noa-temenie g plaletifh (st ware ot themidve
dipwiseled o 1t krbilratlos agreemesl. Costrary (o the Arfomey Genenil's ulu-ntn_:.'-r. i, (ke
Ffth Ot did not marmemaaly demy original jeradlstion ander the Corvention buted on the plainiiy
sarus o non-glgnatores S ai 320, Father, in addition to the question of whether the plabneiif
wend dlignatodies 1o en sl bon sgreereent, the Morpihan ourl explichly eonsidered tee other
fyctary in determining whedher there wan iny =relereat™ arbitmiion Comvanion agreesass) leeohved
in fhe partien” dopute. M a1 331 Livesdsn, this Court will now svidans whecher oy " relovand”

wtireilon agreamant Malling undar e Convention s Imthe caie o bar’

¥ Addnbonally, undes this Coant's inderpreiation of the phrass “relevant ggresment bl wien
the: partles,” there miy be punies on ke same olds of & costroversy “bevaecs”™ whom thaey Iy s
suffbclen iy “relcvant”™ sgreement bo gonfa farisdiciion wuoder (he Converdlon. 1ad the Filh

&
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In examin g whether therg was any “rodevant” agreerseed beowoen the ron-Kigaatony plaba|ffs
and tha defendard, the Filth Cieult in Morathon eorcantrited on Tour ficton: (1) whether the
plaintlfTy tharmssbven wese sigradocies 1o the arbdiration agreement, (2) wheiher the plaint/y wery
seeking damages under (he coniract contalning the stlegedly relivans arbitratlon agroemnt; 1)
whither thare sk dry coniriosial relulonthip af o Betwt i the plaiefifls wrd the defendun; and [4)
whaher toa plaimify wers iseklng redrens for wrongs done o ihe second, unnimed wbildany i,
oot o th nctual sgratonies to the agrooment) fad Therifore, on By fuce, tha gsalyils In Morathon
conuder iha plalniMa slesus ws 5 algnstory to an wbhintica sgresnen 16 b oaly ans of four
ehements in deberaialng whether there by b nelevam agreement ender the Cosvention

Ukiregitly, the count in Marathon conciuded thal there wis ng “relevant” asbitratien
igresmant im fhe cate. ML 18 dolng o, (he court esprealy addresied each of the fictan ln it
mulysls, Gading that, (V) 1he plalmifh were not sigsaiedien 1o ihe agreement ol innow, (2) since the
phalndBy” claim was entiely For lwrifous demagss 16 temmbey; the plaietifi wee nol weiing
damuged usder 1he coniract babespen the ussamed sobsldiary and Uhe defondans, {3) thers iy D

contrsctad icltionskap olberwlse bevwoen (ha plalolils wad the deferdant, wnd (4] faply, e

el s were spocifically seeking redrest for wrongs commitiad against (hemashuet, not neconanly
the unramed signiiory 1o the abirmlon agremant id

In ihe e st bar, the Cour, In applying the fous-facioe. imalyiis st out in Morathon,
eonchudes that with regard io the Arst Marathon fctar, It uncantaited thal neither Louisiane noe

Cireyh ketended 10 nide thet oply sgreamesis fo which sl leaaf gne plaintiff and one defendunt ure
egrataricn ses “ralevans™ i remevd purpeses under the the courl enuld kave
srities 1al thate wak no removal wolens thene win o “relivam pgreement batwesn the sppating
paniiea "

the Airprmary Genenad i slgeatocy 10 the asbitratlon ngrwament ot liaws, Likewise, with regard fo
(ha fourth Mrsuben slemard, the Atiormay Gersersl des rct au{ifﬁ,;mmu redress fom ACE
o behall ol 1he ciher slgratoniss to (he wrbliruion IIIEFMLHI ;ﬂq.huun.

Howiver, regarbeg the econd and third Maraghes cosvidersiiars of (1] whether a plaimlfr
In peeldieg 1o recover based on & caniret wbBEMTOUn wbliration sgreement, aod (1) whether thare
ethorwise buats & comrbctod) selitiooalip btwmen the plumaif wd dafendant, (be Afiorasy General
effectivaly corcedes bodh slameats Whea b allcges ibad, as aguinag o Jeureny n geoeral; (1)
Lraiara bt & "bermBciany 6 she peces, stk 1o 1ba sarma rghts und privileges under b policies
i ibe werared”, (B Lovisins baa (he ablbiy to wefbres thows coniractuil rights running i an
lndured’s faxgh? aid (3) Louiian’y Dirget Action Starse “directly makes injured pastin
benaficlitof [1x] inauruace contract ™

Dieapite thess wdulosions, the Atorey Greneral apalopires iy sction bo (be pleingdT' action
In Maraiiom by wipng il M clalin ygalodt ACE b mowe tors i thas coniraciual sincs iby "galy
peason st uny of the deftadus wre pressally pany to ihe pui is becauso of the underlying claim
galnm the tohaceo defindurts, which 82 no vt pursly i coetriat ™ T tha cortrary, i the absence

ef the contracts bt A.CE. 1nd it policybalders, Lowitiana wewld have pa rights whissoeves

! Inpaniculis, ha Anoeney Cwneral claima that, becauns Lowislars Iy v alleged risd
party benefisary of the inmiriace coatracts in this cass, ik may saftirce & Service of Suii Clause
againgt ICAROM m place of ibe nctusd bumured Sep g I of this Memornneurs Rullag

" Tha Atsaeney General’s adnbinlons arg contlibent with Filth Ciroi') iater station of
Lavalslnng Luw, which halde thet the Dirnss Actios Stasate “creates -m-mn
mm»nm:rwnﬂﬂwmm#h kjured by tha

See ulvo Humble Ol d Rafising WV John E Coon, 207 F Supp 45 (1962),

inswred”, Shockley v. Salkres, 6195 24 23, 200 {51k Cir), cert. gendad (01 5CL 113 tl"&fnite&gates
Pa

k-

[
—

94 uonEeiqiy [euoneuIalu] < 4

of 9



L5 "6 T TOA, "W iy, "oy usnesegn ] Aspsgy . .

.

agtinat A CEY Indead, ware & 004 hmhﬂmmﬂmnlmlhlﬂlu'n oo of the
Insgrers that the Anoraey General has brought Infe U aciicn woukd bu Ingal virangen 1o 1y
coallier, Having wed the insurance comganles bused on their contracty with (b tnjureds, it iy
contrdficiony for the Atoroay Ctoersl 1o now argus that by wiit does nat impllests A CE"
eontraets whi s pelcyhadden
r Aceovdingly; it Coun Sndi that undar 122 FIAlk Clrowi dindurd ssl oul bn Mersmhan: {15
the Amomey Oengral’s setion directly seeiis dimagm undey g inturanee conitecis between A CE

nd W9 inmireds; and (2) Ainter, there sthenaise exies § confricial selitionidsn Boiween the
"'i Antocpary Genersd wnd A C B, inasmeck w Loylaiuna’s Dieect Agtion Sisnae “crestes o contemctyal

pelarionkin which eures o cha banefil of sny wed every peryon wito might be negligandy iolured by
b insiared = Dhouckey w Sallows, 615 F.2d 310, 200 (31h Cr.), cart. deaded, 101 §.C0 113)1506)

Bacase of e streegeh of theim haa Sndinga, wevd in Bight of the Fifth Cloruin's bolding 1hat Congrens
|h.w-h'.|.i.1ﬂiin-'d‘mﬂ{ | Coereernion Aot cages imto Pedwdl cousta,™ the Court Rerther Moy that
tharn e & "relevand™ agr séménl ufider the Copvenilon batween & C E. wd lin podleybelders s 1110
puiinln th court s orignd paiedicica As wrendh, AC E's remaval wi perminiile.
1. Fafwrs T Obiuln Propir Conmnl Far Remeval frem AL Paribes

Tha Aiternaey Gengred allages ihat A.C H. Bas failed 1o obinln toment For remarval o all
defandapiy propedly felnad and srved, in commvemlon of selsblished coik a#. Sos Favrias v
Buxce Conniy b of Trusiees for Menial Health Munial Rewsrdarin Servn, 935 F 14 166, 471 (3th

Y Sce Shockly v, Snffos, 6135 F 14 200, 2008 CF), cert, demind, 101 5.C1 113
(1900}, Sue also Humble O & Refiatng MV S B, Codir, 207 F Supp. 43 (1941)

" MeDermont bt ¥ Ine v Elopd s Ungerstiters, S04 F 34 1198, 1208 (Sh Ca, 1991)
)

(e cert dhnirs, 802 L1 8. 968 (1991). 1ffJpieciur, iba Antorney enersl aieges that there ia so
congeei from the named defesdesiy Mlon Nullorad l=marwnoe Company and o rédluied compusy,
Misicn braurance Coepany (the "M on Compunied)

The lw b well estabdinhed that no plalmid may defedlyhewight of a dafacdant ta remave 1o
federad court by jeening nominal Usnecsiiary, of drpenadipartics agalnat whom tbe piinlfl weuld
nel b e b enabdiah o legithmane cause of oo\ P, ¥25 F2dn 871, 'With regird jo wheber
Vs Minion Companion am progmrty oitad wod wrved definéaniy, 4 opposed (o defandanis igained
which the Arromey Caseral wondd rnofbe skl 16 enasllih o bginmite caws of acion, e Coun
roies that: (1) the Mok Companie wae both placed &io liquidatlon by crder of the Buperiar
Court ef Califorads | ind for the Couty of Los Angeles oa Februwry 24, 1917, (2) tha Supésicr
Coun of Callitardn o andd b the County o Loe Angcies lrsed s Ugunction s (ke same ime barting
ihe sammargement 7wy jul kg ne tha tws Wiakon comparses, wsd (1) § Loulsam courd, the
[$sh Futficia) Discrics Court, Puris of Ead Baton Rouge, hao il f lavasd an infanction ejoining the
goprrenpoment of Eny R agalner the Msccn Compardm  Bie Sheras 4 Barmerad Commluons
& Mpince w. Midron fusraecr O, No. J-H,W“.ﬂi'l'-l[ 1, 1547).

Furthareors, the Cour potes dad: (1) ihe Minkoa Compasics e corrently urable 1o consem
I el 10 They hava baea in igudasion s tver & decade; (1) 1he Alamay Genrral's st upptan
by b T o violation of Bath § sanciag Ifusailon lisued in Loulcians snd & California infuncian
property gvem effect in Loukilase undér the Full Falih and Credic Clauses of the United Stises and
Loulsdens Constisations, see U 8. Coost, Art TV, §1, ¢l 3o La. Rev. Sud. Ann 21757, ok sy,
end (1) the Jupreme Courts of both the United Stades 1o Louitinna have held that this Coun b
bound by the priat bclvency hobdings of sntihed wiane’s couny [nderweiinrs NMulione! A tnrancy
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i Ca v Nowth Carvlea [y and Accidant & Health Inperance Ovorany Avwociation, 413 LS 691,
T05 (192), Dowirw Paylman, 333 5024 337, 133 (La 15975)

In ght of thess fucu, the Coon finds the Mistion Companits 1o b dispenastls wndior
ool panbes agairat which the Avomay Oreeeril woeld sol ke wble bo estsbBiak o bgitimate paie
ofecton Agirtick, ACE wad undes po obgiton 1o cBiuls consénl fiof remeval frem either of
the two Masslan Companies

TV, Beverance of the Tobuces Defandants sndior Oihar lsvyron

s tha whermadiee 1o bis botions to Remard this sciio, 1he Attorsey Ganerad sska tha Court
10 evercise inn discretion under 20 LLS.C. §1787 10 refiase furbachotlon aver what (he Attomey Gaseral
characizrizes i mapplomantal ¢laim agaisa the Tobaeco Defendanty aadfor all Inawers othas then
ACE (herelnabar, the "0cher Insunes™)  The Attortey Ceneral urges (381 the Cour remand bis
lfegedly sepirute chim o gaban 1ha Tobaeoo Delendants andior the Db Inparens 16 ioie coust
becauss, the Aftorney Gensnl gompanda, ibere it no commas midean of eperilive fact enong the
elaims agalnut the Tobacog Defendunts, the Otber Tnsurers, and ACE" Tn the Coun’y view, 130
Anteamay Genaral's roquess Implicates quentions of (1) the genend rature of ledenal podsciictlon, mmd
(2] the paneulsr manire of the Attamey Ceneri!'s sction and Lowlsiana’s Disect Aetion State

A Origlaal Jurisdiction
Seciion 1367 of Tide 78 erties this Court 1o euarclsa jurisdietlon over wapplrsnantal claieny

¥ I support of this argursei, the Ahormay Genersl iBege it againgt L Insereny there
e pely "eoverage laues,” whersas aguine The flend vt thari are “Hability asd
dorages” questions.  Additonally, the Attersay Canerid daim 1hat 188 Tobacco Defendants ard
fha Tnmurers, which Lnsaters 1he Adiomey Genenl would hold dirscly abde Fov th iobacea
defanlduna’ lﬂuﬂ1mnl“ﬁﬂﬂﬂhﬂrhﬂmﬂ'lnpﬁ&lﬂnﬂn-ﬁlﬂ!w
Jrarisdiction orver the Tobasoo Delemdania

1

that wre " reladedd™ b0 anoiber cluim witkly ods Cown’s arigisal jurdsdiciion “that they fomm pan of
the same cist of eontroveniy.” 28 USC 11367 Unike the sxsrcise of supplemestal jurisdiction
under §106T, boverve, under PUSC !ﬂlMEMIHnWﬂﬂmun over an "Kcion
of proceeding faling under the Cotveakon” IJII-HII'I!_“MM remaval kitlgn beoughd urel ot
MUSC. g A1), & eouree of edigival jursdicOen wimiTar 1o that of § U S.C, §5200, hald thu
fadgrad courta (1) galn jurisdiction over o “erifréaction” that [n properly removed” and (1) lack
dincation 10 relse sosh celginal pafadicion, onee propey bnvoked "' Tn secordance with thaw
deciunna, the Croofl, baring hal SR C E. poropesdy nensgived (hls pation gnder & U5 C 5104, finds

Ihat It retaisg original Fardictien over the “eatire cae” o bar, including the Attgmaey Gengral's

3N

alegedly supplemental claims agalnt the Tobagso Dafend nts and the Other Inusran

—_
—_
]

B Wenere of s Blriet Acifon Sranu iy and ihe Case

\ Alipramively, wvem T, erreen, thiie were no meand by whick the Coen could moerclse
Brigiaal jardsdiction over this “satire acticn,” the plaim lunguage of $1367 orly kpplies 1o “edher
cluima,” e dscrete, indhvidual chimucanes of sction that are sepansty fom the claim affbeding
origimal fedarad jurindiction, yel nol w0 separale ai 10 Ra Jongsr form part of (be srd cil of
contraverny. In ki ordgisal petithon and in b umeaded petitions, the Atiomney Genersl dots nol
illege mny mach diserere, indlvidual clims agimil ihe Tobscca Deftadusts, the crigingd defesdant
1o 120 action. Ruther, (e Aoy General beroadly allegen that each of the Tobaceo [efendants has
angaged in what s gasertiafy » single, nagoing tori agrinil Louninnd eltizees, proximately resuhiag

P Mol . Bochig Con, 919 .34 1058, 1084 [36h Cir, 1950)

" I vy Swritiam Amecys Holding Co, 574 F24 1282, 1280 {113k Cir, 1992), United=states
11 Page 6 of 9

Jroday uonespqry jeuonewsau) S 4




L8 6 T oA, W taude g, <0 STUCTIENON] ASpragy

=D

s Loulsiana baviy incurred medical coms ! .

With regard 1o the Insuren (ncluding A CE ), under well-satabllthed Lowiven luw, the
Disect Action Sishate 3000 oot afford @ plinddT an ndiseadend couse of sctlon apalnn e insrer !
Therefore, urder Loulsiana law, the Altomey Oeoersd mey oy bold the Tnsurers linbls by way of
eowiriey for whae be allages b 1he Tobacce Defendents” slngle, ongolng ion  Moreover, spant from
(bt Arjoeney General's very reqacet & sever the Tobetoo Defeodams andlor the Oiher Inmaers from
1 ncidort, theri i e indeatbon b e Atoenay General's Busvingy madiong knd Foaiss fusda that
ke intends 1o puisse what would Inevitubly be busdreds of desermirable, finile claims sganu
puriiculte 1gbucen companies, paticuler tobacce distributon, particulir tebacop afillyies, wnd
parthoulur obasto Insuren

Av & reslt, there do sot sppear 1o be sxy “sypplemareal™ calms sgaban the Tohacco
Dfendamn updior the Oiber lamray whith the Couwt could eviuaie regudieg whather bey i

from & copmmon mucheus of fict. Accordisgly, e i (heeg were na orfgingl jurisdiction ovar this

" Specifically, the Attomey Oeneral alloges that the Toksooo Delendanty, induting
vathouy maufacturers, distributan, sdvertiing agtncies end other 1ohstco compiay Afliatis wra
tegaihar “u cancl who promote and d stribule obucco products, of maderinlly siset ofhen in s
defrg, bo citizens o Caleasien Parish and slicwhers throughout (e #ale, and e dans wo for
ety peard™ The Aticrney Denieral fariber dliged thit, a7 & preug, the " defindunis have
intentiomally ergaged in thesp scthvities koowing Ihad when Looisinra citirnns vie thesy products
14 they are infended 10 be uktd, the o rees ar subytaemiially earta, do S0TW infury and (loei =

" inder Lolsiuna luw, the Direct Acthon Staruls égas hot crmie aa indpesdors covse of
egtion wgaltat e dnmerng bt cely & peietaly, bt it b, Ayt srators ipf Tl
Edveational Fand, 639 So 2d 246 (La. 1954), Grahgs & Dwerican Emplepers’ fns. Ca O
Basrorn, Muns, 171 $0.2d 471 (La, Gt App =2nd Diw, 1937

" Ta (he cantrary, the Attery Cessrl vibens busically idesical tnaiies of recovery
sgunm each of the Injerery snd aeges thar (e Jnmurees e “Jolnily and solidarily” able for
Lonclibuna's allaged isjurfai.

ertira actien ndm QU S C ﬂﬂ.bﬁ.lﬂﬂm b el Sapplamenl jurlidicilon endes
§1167, the Coun dos not mcogales tha exisencs of aay mapplemenal clalmi fn the Atibrrey
Ceneial's petithon ever which (o axsccibl or roluie jarisdiciaon
UL JCAROM s Rechwal

The Aniomey Genral arguee Srat that FCARDM I, curremly, not a propes, ramed paty to
thih ausit 10, harefbre, ICAROM haa gely injocted itwedf ima the nuit [n order 1o securs remeval on
bohall ol ihe oiher defendunts. Tha(Aniamey Generil Usia cordindi that, In ihe evernd thal ICARDM
b ncroaly o naymed defindat o thnsady, ICAROM I8 net the inkramentality of & foreign soverelgn
16 ab B properly, Fidkeths FSIA  Finally, If ICAROM s devtriingd 1o be o soverelgn
inmrumastality Ander she FSIA, the Amoreay Crerad alleges that ICARDM hay walved ity right to
remgvmbecate; [ 1) FCAROM vohmaarly appesred in viite court by Bling an enises thers befor
rempoviag (o this Cou, (2) there I o Servica of Sult Cliuse contalnnd in the poficy befwean
[CAROM iad fa insred; isd (1) ICAROM's nolkce ol iemaval was umimely,

A ICAROM ar @ Namad Dyfemiant

The Attomey Ceoerel mvers that: (1) ICARDM is rot » samed defendart to ths suly; (3) 18
Atiomey Geastal in prevsatly unwilling 16 mabe FCARDM & named defiendani to it i, and (1)
therafond, ICARDM kig no rinding 1o ramavs fo fideral goun. JCARDM, bn pim, alleges thal pher
receiving nodlice of the Attorney General's petition, which named only the "lnsivae of Cenin
Lioyd's of Lendon Underwriters,” ICAROM riguened that the Atomey General apecily whetber
his sall Invodved certadn of the costrwcty (n which ICARDM owned & parceniage tharm. Howeser,
ICAROM clums, the Atiaméy General reflaied 10 apesily which lasurance contracts sed which
Lieyd"s undernriiers (5 Anciiey Genaral purponiid 1o inclade wiihin Lovisiana's sull. As s remly,

N3N

e
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—
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ICAROM wrguts that: (1) it had no other manaar in which 1o sscure it) I'hﬂlhzlllillﬂh
mute eoudn, ihan remove To Federad court; [3) thin in w cess of mitasmer by ta Allormay Genenl;
andiod, (3) ghvan that ICAROM b, Im Bust, one of the “ceniln™ undecweiters of Lioydy of London,
BCAROM [ already o samed dafendard,

Sestion 1445(a] of Thia 38, which gowsms temowal procedure, requine thit & puty bea
“oefenlenii pr difandantr” I order 5 remove. TVULEC. p1448E) Tt |y e that ihe sddBion of
aputyin & patitica by mapplerment of Imploader may previde o buils fr jemoval. Sae ag Camurell
v. (reaf Repubhic Ine. Co, 373 .24 1249, 1254 (h Gir. 1989)  Similasty, the imervention of n
oty my provide o basia oy removel See 0 . Federol Depouit fne. Corp. V. Orero, 358 F 24 627,
429 (In O 197%) However, nowhtrs B b apparenl thal & paty that has nefiber bhea sdded o »
ALl s peiftice or bas velundurly latarvemid by correc! procedute han wny basin for removal of a3
action Sae dhemioum Ca af America v. Asbnival Irs. Co, Mo, 91.33C (WD, Wash 1990 rejecting
ICAROM's allegwiion that, although B wet not u ramed dafendant (0 & Juit, it nonshelen had

stueding to remost)  Therefure, o light of the clear requitement of §1445(s) and the Aufingy,

- Creraral's umsiliingon to nume ICARDR 1§ defeedun) it O cumrent time, the Crosnt fidy that

ICAROM lacks sisding 1o bring its petition Ror removad
B hhar fnues
Huving Foesd thay ICARDS s not curteasly o peopdr defenclant, b this action, it i nat
bumbert on the Court 10 sddrw L matiesd of (1) ICARDM walleged suius as as instrumencaliy
o & forega povereign, (2) ICAROM"s Wleged waivar qﬂ;l;iﬂn remave; (1) ICAROM s alleged

=
Ll

" Tha Cownt noted that ICARDM s mﬁﬁﬂ}hﬁhm ot ned werve w o bar 1o
TCARCM later maserting 1t as 32 ivlervinor 1o the preacat action puriuant to Federal Rule of
vl Procedure 24

ustimely vmvd.u[ﬂhﬂmﬂn’uﬁrm of the Servize of Surt Clause
V. Mudion for Sasciiom Purvuanot is Fubs L1
7~

Fedeesd Rule of Civil Procedurs 1] Mﬂlrﬁlhlll;wighéi“thﬂ ba mads separnschy
from oiher motions and thal (he oppasing pariies bk, 21 duys 1o withdrww or cormeet thel
challengbd allegations beforw the mevint files ihe Moties for Sanctions with ihis Courl. Froo ihe
fuca of the rcord, it I apprenl thas she-Ahgrmey Oenerdl hat complied With neither of these
procadursl requiramenis Muftﬂ Ancroey Cenornl's Mosion for Sanctions s denled for
fullare 10 comply with th profedanl requairements of Rule 11 Aliemnatlvely, the Count finds no
fuctual of Igad biaia e ik [mpenitica of lncons on any defendars in ihis actjon.

Therefomy, e Coun will DENY both of the Ancveey Genand’s Maotlons 10 Remand. The
Conart ihom RULES that 1CAROM i ot curreadly o proper named defenduat 1o 1hls sction. Finally,
iHig Cogn will DENY tha Attomey Geearal's request for sancikors under Pedenl Ruile ef Civil
Fiotedare 11, The Couit will owilly ki srder fior Imenediaie ippesd purmiant o I8 VST §l1292

THUS DONE AND SIONED, af chacbary, in Laks Chacbas, Loulean, ca this the | Jth day

of Seplember, 1997
Wﬁ
STATES DISTRICT NUDGE

3N
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UNITED STATES DISTRICT COURT
wmnmwtmn ik
LAKE CHARLES DIVISION SEP 11 pogy
dosATh L, Ly

RICHARD P. [EYOUB, ATTORNEY : DOCKET NO, 97014
E;unmuml.um. ETATE OF : (Consaliduted with (w4 $-1241)

]

Vs 1 JUDGE JAMES T, TRIMELE, JR.

H
THE AMERICAN TOBACCO r MAGISTIA WILSDN
COMPANY, ET AL I -

i
ORDER
For thi reasons sdeied b thy Coust'y Mermorandum Buling iy duie, it iw:

GRDERED thr the Atioraey Ounerel's twe Motioay 1o Reward wre denled 1) i o
uﬂrﬂhlﬂﬁ-ﬂluthmudﬁﬂ|wwulﬂlmhnhn|hnlﬂhl.ﬂu'|n|mwm
BT Al an inrervenad ueder Federa) Rule of Crdl Procedure 14 me resarved, PFuriher, Wil E T
that the Attorney Gesersl's roquest for sancions be drerbed

Fiaally, bacause the Court hnrmnﬁmwhmmummnmmu
bew w10 which there is iubmantlal grousd for differenca nlwnﬂnnuurhq;nmum
trom the Coun's order muy materially shvance 1he wimiia bervrination of e lidfgetion, (he Coy
herehy certifles (ki oo der for ippenl ander 28 LIS.C §1292(b) 1 amy parry appering Bom 1l
mmm-nﬂcnmmuﬂdwmﬂ&hwlmumﬂm 10y afle ¢
m:qurmmu.mmpummhummwmmww In the event ihat s
ety makes wuch an appeal based o this onders\ 1 Court rulen hat, pursuses 1 28 U1 5.
B1293(b), all peoesedings in thia action shall be siryed

i7

Bozeon

Judgment rendered and aigned I chambars st Lake Chitles, Loviiana, on ke |1k diy of
Septembur, 1997,

-
i

ST, TRIMELE, .
UNITED STATES DISTRICT JUDOE

United
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