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Foreggn Heensee filod petition to confirm
arhitration awnrd enlered I dispute under
intermational leensing apreement. The Lnit
el States Dhistraet Court for the Soatherr
District of New York, Lawrenes M. MeKen
ra, J., 1966 WL TERGA6, granted petition, and
licessar appealed. The Court of Appoals
Miner, Chrewit Judge, held that: (1) Cianven-
BaE of |]"||_I Runl“ﬂit;mﬂ ;.l.'llf [':'!lflln"r'l'.ll'll' il
Fuorelgn Arbitral Awards applisd to decigion
w oonfirm  arbitration weard; (21 dstoet
gourt haed authority under the Convention 3o
apply the Foderw] Arbitration Act's (FAA)
implied grounds for setting sside sward: (3)
wriitrutor did not manafestly disregird v of
kst profits by wearding S0 million in fotore
Imt profits to Beenses; and (4) award woulkd
not be set aside on grounds Couart of Appeals
disggreed with arbitrator's interpretation of
underlying lieensing agrvement

Affirmesd.

L. Arbitration =711

Convention on the Reedgni@oo/nnd En
fercement of Forefprn  AfSeead) Awnrds
plied to decision to confirm asbhitration award
emtered in commerciNEspute beteeen Dnit-
e Srates Beensofning Yoreign loensee Dvoky
mg condoet agd, contract  performanee 0
Middls East S US.CA § 3
T Arbiiraiion &=7H 1)

Unstrst oowrt had auathority umder the
Convenbion on the Recognition and Enfures-
ment of Foreign Arbitrm] Avwards o apply
the Fodersl Arbibration Act’s (FAA) impied
grounds for setting askds award entered un-

-

s, vl

der Comvention O USCA 8 1 8t SR

b | 7]

% Arhitrmbion &=Ta 1}

Ta exment thar Convention on the Recog
nition mpnd Enforesement of Foreapn Armiiral
Awanls prescribes exchisive grounds for re-
il from oward under Convention, applics
tion of Federml Arbitration Act's (FAA) im-
plied grounds for retiel from award woukd be
In conflict, and |8 thus precladed. 9 US.CA
32 1 ot spg,, 2K

i. Arhitration =850

Federnd Arbitratien Act lF.ﬁ.,-:I.l uisgbid
i netinh to enforee nondomestie arbitrution
gwnrd rendered in United Siabes under Con
vention on the Eecopmition and Enforcemicak
if Foroign Arbitral Asands, 8 LULSCA
seg., M1-208; Conventiongsom, Qe
Hecognition and Enforcement of Fardign Ar-
bitral Awards Art. Vilkel 9 LS00 § 200

e

s 1 =

i Arbitraiion =132, 855

'nder Coivenixy off> Lhe
and  EnforcempntS o> Foreagen
Avnrde, party miy EeeR (0 vaesle of
A= ;|'\r|.;|;'1‘1 ;.1| ke n 'A'l'.ll"|'._ ar under law of
which, satard J2 rendered: moreover
moting & to e governed Iy
rgfilering state, despite fact that swani is
nigflamestic within meaning of Convention
GUECA B 1 et seq., B01-28
af the Hecogmition and Enforcement of Fuop-
algn Arhitral Awards Art. VilKel, 9 TI5.0CA
§ 200 nols

Risagrmition
Artatrnl

Rl
sarch

lomestic lnw ol

L nmwentsnn

f. Arbitration ==35.15

of Hecognition amd

Awnrls

Uniber Cormvention
Enforcement of Foreign  Arbitral
when action for enforcement {8 brought o
foreign state, staie may rmefose o enloros
mwnrd only on grounds explicithy set forth in
LomrveEmlen B DECA B 1 o Al
Al Comvention oo the Recopnition ami En-
foreemient of Foreipn Artdbral Awarids AM
Vildel 9 USCA & 200 not

=y

7. Federal Couris =776, 8551

Ulourt of Appeals reviews diSLret colrt s

fimdings of fact m sction o confirm arbiiss
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tion sward for elear error and fs conclusions
all lww dip nove

& Arbitration &T2.1

LConflirmation of arbitrabon award s

surmEary proceeding  that |-|||-|~|-|I-.' makes
what is alresdy final srbliration penrd judg

maent of the comrt

5 Arhitrotion &=T704]

Review of arbitrution swairds is very lafis
e in order o pvoid andermining twin pokls
of arbitration, mamely, settling desprijeNeufTs-
clontly and svosding long smd --uwr.q'"..-'- Bt-
gution; accordingly, showing muglesl @
vl summary confirmance & @wpd i= high

1, Arhitration S=50.580

Armtrator s decusgon 18 enlitled to sab-
stantinl deferenc and Srhitrator need only
txplbcate hin orfhenoetsoning under contrmet
in terms thae ™¥er even harely colorahle
justificatiin Jor Suteome reached in order o

'.l'.lh-,l;.mﬂi‘ Jjudieis] serutins

i1 Arbibration ==57.1, &L1

wirbiltraton awwards may be veoabted or
rocutified m fimdted cirvumstanees whiere arly-
rators award = 0 manfest disregard of
terms of pgreement, or where pwnrd = In
manifesl, disregard of the lbw., & USC4

&% I, 11

12, Arhitrabion &=&3.1

Artitrater @id nol manfestly disrepnrd
MNew York low on lowt profits for breach of
eobrmel when awarding: domuges for breseh
of internntional [soensing agresment, whers
artiirator was well aware of ong canefally
appbed MNew York's low on lost profita amd
eoecluded that law dild moc preelude damages

award. §US.CA 8 10, 11

LE Arbilrabion &=l 1

Arbitrator did not manifestly disregrd
lww of Inst profits by ewmrding $46 million n
[istire loal ||n||"|r_- L Toreagn eenses o ae-
tion for brewsh of imtermstional leensing
agrvemient, although lisensse had lost $565
million over ten yeurs under agreement and
had offered to relinguish its Aghts for §2

ol he
M 1P T

" The Honorobée Fredenck 1 Soulbing
Unried Sies Diserict Coun for ihe
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mdlilon; beensee's pagt™iosses did pob neces
surily negnie expectakiof of future profiis. 9
US.CA B 1047

1i. Arhitrafion =611

Interpraban of sontract terms & with-
15 provines ol artnbrator and wall sob be
oyergihed simply because Court of Appeals
dizagreas with that interpretation,

% Arbitration =601

Artulration awmrd m inkemstiona] eon-
truet dispote would not be st aside an
prounds Court of Appesis disagresd with
artitrator’s interpretation of underlying -
cenaing agreement. B USCA 28 10, 1

Michae| & Feldberg, Schulte Rath & £abel
LLFP, New York City (Antoinstte Posas-
murite, Schultes Hoth & fabel LLP, Dennig J
Biock, Stephen A Radin, 'Weil, Gotahal &
Manges, New York City, of ecounsel), for
ih-ap-:mrln'nr;—,I'l,p;--l'l:ml;;

losepih [, Piemarre, Curtls, Mallst-Pre-
vost, Colt & Mosle, hew York City (Herbert
M. Lord, Michelle A Rice, Cortis, Mallet
Prevast, Caolt & Moale, New York City, of
counsell, for Petitioner-Appellee.

Hefore: MINER and MelAUGHLIN,
Cireast Judpes, and SCUTLLIN, Distrie
J g ®

MINER, Clrealt Juodges.

Appeal from a judgment entered in the
Umted States DRsirict Court for the Souih-
orn Dhntrict of New York (Melenna, J ) de-
mying respondents’ cross-mobion to vacate or
modify pn prbitration swsrd and pranting the
petition to confirm the sward The eourt
found that whike the petibion for confirmation
wae Hrought under the Convention on the
]'-'.-e'l'ngni'.il.-n and Enforcement of Foreign Ar-
bitral Awards, respamdbents’ eroas-motion to
vacate or modify the sward was properly
Brogiphl inder the Federal Arbdtrston Aet
and thiss those clums were governed by the
Fedoral Arbitration Aet's implied groonds
for vaemtur, Nonetheless, the court granted

Distpwt of Mew York, siiging by designaison

United States
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Clim s Ihé Fiad IS Clmal Cir. 1997

the petition to confirm the sward, finding
that respondents’ allegations of error in the
arhitral sward wern sithoul meril

Far the reasons that follow, we affirm

BACKGROUNT

In Movember of 1982, n*.-:rnr'.qlr'r:l_u;lﬂti
lant Teys “R" Us, Ine. (colleetively with re-
5p-_'|nd(ln1'-|q1-p|3-'lln.n.| TRU (HEK) Limited,
“Taye ‘R’ Us") and petithoper-appelles Yasul
Abmed Alghanim & Sons, WL L, ("Alghan
im™), a privately owned Howsiti busipess,
entered into & License and Tochnienl Assis
tanee Agresment (the “agreement”) and a
Bapply Agreement. Through the sgreemant,
Tovs “H" Us granted Alghanim a Emited
;righr to open Toye *HY Ls stores and use ids
trademarks in Kowait and 13 other eountries

abted in pnd mround the Midelle Basf (the

wrrilory”™). Tows “H" Us forther agresd to
supply Alghanim with its technology, exper
tise and assistance in the toy business

From 1582 to the Decomber 195 com
mencement of the arbitratgon giving rise to
this appeal, Alghanim opened four Loy stares,
all in Kowsit. According to Teys "R Us,
the fimt sock stops, opened 13 135 ressm-
bled 8 Toyes “R° Us store in the United
Staien, bui the other thres, two of whick
were opened in 1585 and one in 1988, were
emall siorefrants with only lmiied merchan-
dee. It is uncontested that Alghonmm's
atores losl some $6.65 million over the 11
venr period] from 19582 bo 199 and ternasdea
profit anly in one year of this period.

Following the Golf Wwr, botheAlphunim
and Towys “R" Us apparestly cdclfdesd that
sir relationship peeded to be alered, Rep
resentatives of Alghanim, and\Joys “R"™ Us's

International Dibvision qmet in, Seplember af

1991 and Februsryeef NTE  Alghanim ex-
pressed & desire for\Tote “K" Us to contrib-
uta -rnq:u.ﬂ Lavwnard _"!n.!;!ﬂm:llhl B EXPOnAkLA i
other eoungries. “Alphanim advised that it
wouki bawilling to proeesd in the business
only umder W new joint venture agresmsen
that would shift s substant@al portion of ne
spansibility for capital expenditures to Toys
"B* U Toys “B" Us was unwilling to take
un & greater portion of thin responsatalty.

Om July 20, 1992, Teys “R* Us parporied
o Exereiee its right W terminate the agres
ment, sending Alghanmm o notiee of non
remirwal  slating that the aereement would
terminate on Jamery 31, 19690 Alghanim
respondied on July 30, 18R stating thal be
SailisE TLH InEL Fererily :=||'|||I-|i Loy =ore |'.:|||
apened on Jangery 16, 1988, the initlal term
of the pgreement ended on Jamanry 16, 19593,
Alphanim asserted that Toys “K° Us's noties
o non=renewid was foar days Ebe moprovid
ing notice six months before the end of the
initial period,  According fo Alghamm, under
the termination provision of the agresment,
Toys “H” Ls's fmlure to provide nolsee mare
than six monthe before the fifth t'i.'ﬁ'r ufter
thie apeming of the most recent store muto
matically extended the term of the mrree
marnt for gn addibional two years, untll Jang
ary 16, TG

Un Septomber 2, 1942, Toys “H™ Lol B
pespiinil] lettar Tl-l'.l- “R" s explaied that.
on further mspection of the agrecent, il
had determined that the ini@alAerm of the
agresment expired on Dbt $1, 10600
anid it again pEve notics, oPabn-repewal.
Lhis letter, 'I.'--_'..x “H=kighalsn directesd] Al
J_rIIJ.r.iﬂ- niot T O WY new by shires mhi
wirned that failare 1 comply with that di-
roction could constitote o breseh of the
el

Thferh the balonee of 1992 apd 1953, the
pirtied HRuuccsasfully attempted to renegoti-
ntn the agreement ar devise & new armange
mept. In Sepiember of 15958, the parties
discussed Alphanm= willingness o relin
quish its rights under the agreement. In one
discussion, Amin Radoe, Alphamom's chaef
operating officer and the bhesd of
bigmnend, olfersd Lo Lhe
right mow™ if Toye “R" Us would “give us 2
millicn for the osess we've heureesd [in) LTy
mg to develop this busimess.” (J.A. 457.)
'h-_-.-.- “R"™ s declinsd, offering instead wo 5 ThY
Alghanim's Inventory at Alghanim's eost
The parties could not agree upen 4 reconcidl
ation

k= toy

“relemse bz

AL the end of 19968, Toys “R” Us contract-
e with Al-Puttizm Sona Cao, LLEC (YAl
Futtaim™) for the post-Alghanim rights to
opes Toys “R" Us stores in five of the coun-
tries under the agreement, melioding Ruvwait.
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and with ATA Development Co. (ATA") for
the post-Alghumim mghis o open Toys "H
g stores mn Saadi Arnhin.  These two eam-
punses initially offered 250 million for the
rights, and eventually pabd a total of $225
miéllion

On Decembar 20, 1958, Toys “R" Us in-
voked the dispute-resclution mechanism in
the agmeement, imitisting an arbitration e
fore the American Arbitration Association
Toys “R" Us sought o declarution thai the
yreement wis terminated on December 305
1953, Alghanim responded by counterciabm-
|EgE Lor biretich of conbrset

On May 4, 1959, the arbitrator dehied Tays
“B” Us's request for declarntori jidphent
The arbitrutor found thet, ugies Yt termi-
natinn provisions of the sereement, Alghanim
had the absclute righi-te hpen toy stores,
even after being piven notiee of termination,
ps long as the It Wi store was opened
within five yeam. \1he' parties then engaged
in substantuih, demement and oxpert diseoe-
Ory, moldn pracece, and & M day eviilenls-
ry hegrgg@e Alghanim's countercinims,

Lin .."ulj.r 11. 1998, the arbitrator swarded
dlghanim $46.44 milllon for lost profits under
the hgreement, plus 9 percent intorest to
1884, The arhi-
trator's findings and |I-'L'Ll| cidichisdnng wen:
et Larth 1n o AT-page opinion

wicrie from Decomber 31

Alghonim petitioned the district eourt to
roffirm the award under the Convention on
the Hecognition and Enforcement of Foreign
Arbitral Awards of June 10, 1858 (*Canven
tion™ &1 UST 2517 B0 UNTS 138 re
§ 201, Towm "H" Us
cross-moved to vacate or modify the award
under the Federal Arbitration Aet (*FAAT,
B USC B 1 ek sog, arguing thot the sward
was clearly irratonal, in manifest dsregard
al the lrw, and in mansfest disregard of the
terms of the spreement. The district coert
roncluded that “[the Comvention and the
FAA afford overlapping covernge, and the

fact that a

prowiag of 9 LLS.C

petiton to confirm is brought
under the Convention does not foreclose a
crose-mobion f0 vacnie ander the FAA, and

L. The Comvention, [requenily referred o as the

‘Wew York Comwnism or the "193E Comven
wiis Eiacied dnd apened for signature in
M Yok Ciry an e 10, [958, ordd enbered

1235 FEDERAL REFORTER. 3d SERIES

the Court will sonsder [Tows “H™ Ls's]
cross-motion under the standards of the
FAA®™ (JA BEO-TD [stmtion omitbedi) By
Judpment entered Decfmiber 20, 19606, the
dizstrict court cpfifipmid” the award, finding
Toys “R" Ugs.obfectsons to the award o be
without megil. Thes appeal followsd

[MECTUSEN

R Amilability of the FAAYS Grounds for
Raliel th Ceonfrrmabion Uimder the Con-
L N

Tovn “R* Us argues that the district court
correctly determined that the provisons of
thie FAA wpply B0 s eross-motion to vaeate
or modify the arbitral sward. In partienlar,
Toys “R" Us eontends that the FAA snd the
Convention  have  overlapping eovernge
Thue. Toyas “R* Us argaes, even thouggh the
petstion to eonfirm the srbitrsl sward was
brought under the Comvendon, the FAA's
implied grounds for vacatur should spply to
Toys “R° Us's croas-motion to wvacabe or
modify becauss the cross-motion was brought
under the FAA We agree that the FAA

Fir TS Tl:f_'.'r: “i- 1ie's cross-motion.

A Applicatility of the Comvention

1] Meither party seriously disputes the
applbeahilicy of the Comvention to this case
and it is clear to us that the Convention does
H|'.l|:l|}'. The Convention provides that it will

spply to the recognition and enforcement

af artitral gwands made in the territory of

i otave other than the Stale where the

recognition and enforcement of such

swnris are sought, and arising out of dif
ferences betwesn personn, whether physi-
eal ar gnl. 1t shall also apply to arbitral
swards wi eostridenid as demmsilse ausonds
in the Siste where thelr recopnition and
“Erfrrcement wre soaght.
Conventbon art. 101} (emphasie added). The
Convention does not define nomsdomestie
avwards. Ser Hergesen v Jowreph Muller
Corp, T10 F2d 928, 9 (2d Gir. 953 How-

i lotee im the Unded Stabes afier raiilcaiion
o December 29, 190, oo oodified or 9 USC
¥ 201=20H

United States
Page 4 of 22
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Chiwss 138 FAd 15 (2nd Cir. 197)

e, B U0 § 2 one of the provisbons
implementing the Conventbon, provides thst
[aln agreement or award arsing out of
ssch & relationship which s entirely be
Peeen citizens of the United States shadl be
desmed mot to fall ander the Camvention
unless thui relationship involves property
located abrond, envieages performanee or
prnforcement ahrosd, or hee some othoer
ressofnble relaton with one ar more for
pHrn states ias
In Bergeaen, we hedd “that pewrds ‘mot con-
midered an domeste’ denoles swards which
are subject to the Comvention not because
made abromd, bt becmme made within the
legal frumework of another country, eg., pro-
nmincedd i aceordance with foretgm low or
involving parties domicied or having their
principal place of business outside the enfore
ing jurisdiction.” TI0 F2d st 382 (quoting 9
[A.C § 2001 The Seventh Cireult simdlar]y
interpreted § 202 to mesn that “any
commercial arbitral sgresment, unless it is
bestwreen tém Linded States citmens, iovolves
property loested in the United States, and
fms no reasomble relstionship with one or
mire foreign stutes, falls under the Conven-
ban” Jom o de Memi, 51 P Old 68, BRD (Tth
Cir.}, eeri demismd — US. ——, 116 5.0C1
300, 138 L. Ed 2d 206 (1865).

The Corvention's applicabality in this e
is clemr. The dispute piving rise to this
appen] velmed teo nondomestic parties and
ome United States corporation, and principal-
Iy tmvolved conduct and contruet performance
in the Middle Enst Thos we consider the
arbitral awird leading to this acton a pons
domestic awnrd and thus within the scape\of
the Convention.

B Authority [Mmder the Gom@mbpn fo
Set Amudde An Aword disddy Tomentic
Artritral Liew

[2] Tays "R" Us srfmed that the distee

et properly foand, SwRit had the aotharity

under the Conwigitigh to apply the FAA's
mmphed groundle“for setting aside the award

We agres.

Under thaymmvention, the distriet coart's
role in reviewing a forelgn arbltral awand is
strictly fimited: “The court shall confirm the
awnrd unless it finds one of the grounds for

refuasrl or deferral of recogniton or enfoeee-
ment of the award specified in the sald Con
vention™ 9 ULS0C, § BT, ser Andros Com
mgnie Morttma SA ¢ Mare Rick & Co,
AG, 579 Fid 681, 659 n 11 24 Cir 1978
Lhse
groumis for reusng Lo recogmuee of enforce
an arbitral sweryd ore

Under Arbele Y of Commention, the

{n} The parties 1o the agreemont
WEE uner some |\ncapacity, or the
sl mpreement 13 ook valid under the law

. ar

{bh The party against whom the sward
is fnvokmsd wus nob given proper pobiee of
the appointment of the arbitrator or of the
urbitration proeeedings ar

{ch The meurd deals with 8 differenc

not contemplated by or not falling withi

Lhe termms of Lthe submminsion to arbetrationg

or it conising decisions on matters beyn

the BCTIjas of the submission to arbipfatian
; O
(d} The composition of the esbilkal -

thority ar the arbitral procefinge wgs pol n

nerordanee with the apresmafit of the par-

Liss 1 or

(&} The pwnrd hes.nos vet become hind-
ing on L purtlessgoihas bien sel aside or
suspended by B comipetent authority of the
couniry g whiuel, or under the low of
whach, thatNawrd wis made.

Comgpnging &L Vi1l Enforeement may alse
bie Gefomed " i “[chhe subpect matter of the
difrtgee i= not apable of setilement by
wrhitration.” or f “recognition or enfores
ment af the oward woukl be contrary o the
public poliey™ of the country in which en
forcement or recogmition is sought. fd ort
ViZh These seven grounds are the only
grounds explicitly provided under the Con
venlon

Im determinng  the wvadlabilty of the
FAA's implied grounds for setting aside, the
st of the Cofventson beaves us with twe
1Latiaimns: in addition to tho
Comention's oxpress prounds for refusal,
pther prounds eun be read inte the Conven-
than by implication, much a5 American courts

{1} whether,

hve rend impbed grounds for relief into the
FAA, and (2} whether, under Artice Viliiel,
the couris of the United States are antho-
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rzed 1o apply Unibed States procedural arl-
tral law, ie, the FAA, to nomlomestic
wwards rendered in the Undted States. e
answer the first question in the negative and
the second @ the affirmathe

I, Avadlakility {Meder the Commention af
|'rr.'|I.|'. arl Crroacmnle o Hefuand

[3] We hove held thot the FAA and &
Camvention have “overlapping covernge®, Lo
the extent that they do not conflict.  Serepest
er, T10 F 2 ot Sk aee § UE.C. § 6805 (FAA
may apply to sctions broaght amder e on
vention “to the extent that [(BeJFRA] I8 ol
in conflict with [9 L1L5.C. 58 0] -208] ar the
ratifleds, By the [lnited
Sates™): Lomder o &8 WHP fvow, fue, 107

F.a3d 476, 481 (Tih/Cir 197, cert. dewiad, —

LComvention &

L5 , TI84SRL Bn L.Ed.2d
(1997, Hoswyersby that same token, to the

extEnt it Jthe Convenbion preschbes Bhe
exelogivg groands for relsl from o swnrd
unidr thepComvention, that upplication af the
A sitiplied grounds wouald be in confliet,
andN\Jas thus precluded. See ep. W & C
Borpn. v Erunn Hebr ombfd & Co, Kb, B
Fad 844, 851 (fth Cir. 1996)

In Poreoma & Whitiemory Overseoy Co o
Sorinte (remerode de LTedustne du F'l'l'r'-rl'."
{Rakfa), 5068 F.2d 868 (2d Clr 1674 we de-
clined to decude whether the mplied defense
ol “manifest dEregasd” apples ander the
Coavention, having decided that even if it
dad, r|.|_;|||:-r-|'_'|rll':- chign wouild Bl  Sed sl Gl
a77. Monetheless, we noted that <[bloth the
legmluttve hatory of Artiele v snd he SLsl-
ute enactod to impdement the Dinited Stotes’
BLFngE Wi
thority for treating as exclusive the bises et
forth in the

SCCEEEIOR W LhE l.'-n'.--r.|||||. HF
Convention for vecafing an

awaril” [fd (citation and footmote omitted).

There 15 now eonsiderable cnselpw holdmmg
that, In an sctlon to conflrm an award ren-
dered in, or under the lsw of a foreign
Jurisdiction, the grounds {or refief enumerat
ed in Artele V of the Cosvention are the
only grounds available for setiing aside an

L.  in boah Celuba Bel Pocifioo 5.4 A Ahlsrroen

Carp, Mo % Ciw, 9508 9% WL 103828
(S DMNY. Mar 11, 19961 and Avraham v Sheewr
Exprecs Ligd, Mo W1 D, 1238, 199] WE F77adE

arhitral sward.  See b g AW & O BT Fid at
Bl {eoneluding that She Convention’s exelu-
wve grounds fofelefSdo not inchsle miscal-
culnizons of facforynanifest disregard of the
law™F Indervatignel Standord Elsc LCorp =
Fridas Seriednd Arewima Petrolern, [ndus
trigl ¥ Tnercial, 746 F.Supp. 172, 181-83
(E.D.N ™1 900) (refusing to apply & “manifest
daceptrd of law” standard on o mobios o
vienter a foreign arbotral swardl; Sromdeis
fmbeel Lt Colabrian Chema Corp, 6566
16, 187 (S.0N.Y 1987
view, the ‘manifest :|i:'-ﬁ.'m|.1"|'.|' defenss is mot
avaibable under Actiele V of the Canvention
ar otherwise o & party EHHE'RJDE Lo vaciie
an award of foreign arbitrators based apon
foretgm law,”r; s adse Albert Jan van dien
Berg, The New Yok Arbibration Conoeadion
af 1858 Touwards o [Iregform Judiom! Heder
pretation P65 (19810 ("the grousds mem
fomed e Article V' ore echousfror 7). This
conclusion is consistent with the Comrention’s
pro-enforeement blas See Lg, Soherk o
Adberto—Culver Co, 417 UL 506, 5159-20 & n
16, s S0t 2448 8457 & n 15 41 LEd2d
o (19TE: Persoms, B8 F2A af 971 We
Join these courts in dectining (o rend o Che
Convention the FAAR imphed defenses to
eonftrmation of an arbioral award

P Suipp. tln my

2 Nondomestic Award Rendered in the
[ Imweknd Siodes

4] Although Article ¥ provides the ex-
clusive grounds for refusing confirmation un-
dior the Cotvvention, one of those exclasive
proands i where =t award hnn b
st panle or -.u-.l:-,'r.lk_-ui by & competent wg-
thority af the country In which, or under the
lavw of which, that oward was made.” Con-
vaption art Vi{l¥el Those courts haolding
tfm-smphed defenses were mappbcable un
der the Convention did so in the eontext of
petitsans o confirm ewerds rendered sbroacd
These courts were not presemied with the
question whether Artiele V{1Ne) aothorizes
mn metion tn sel aside sn erteten] swsrd onder
the domeste low of the state I which, ar
under which, the swiurd was rensbered W,

SDAMY, Zepi 4, 1991) distrssd cowrts in this

T TSt

domestc awards aeﬁ Qf'éandurut in ihe
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powever, sro foced bead-on with thal ques
Hom in the ense before o=, berse the wris-
tral awmrd m Chis case Wik rendered in Lhe
Uted Sastes, smd both confirmotion smd
vieatur were then sought in the Umnited

We rend Artiele V(1 Kel of the Comention
to mllow a court in the esuntry under whose
lnw the srbatrution was conduetesd to spply
domestic arbitral law, in this case AP0
i @ moton o set aside or vaeete that aris
trnl weurd. The distrect court in Specter o
Toreudery, BAZ FSupp, 201 S.0M.Y, 19540,
reachesd the same conclusion &= we do poew,
reasoning Lhat, becavse the Conventson ol
Yours the distriet court to refu=e to enforee an
swnrd that has been veenbed by o eormopeLisnd
suthority in the sountry where the owasd
wus rendered, the court may apply FAA
stancards to a motion to vacste 3 pondomes-

‘ gward rendersd in the Unfled States

il ab 206006 & n. 4

The Seventh Cireoit has apreed. albsil in
passing, that the Convention “contemplates
the possibility of the awnrd's being set pside
in & procesding under loeal bw ™  Lomder
WT Fid st 478 (eiting Acticle V{1i(el).
Likrimamn, the United States [estrict Cogrt
for the Dhstriet of Columbia has foumnd that,
ih an arbstration sooducted In Egpvpt nnd
under Egyptian low, mallifiston of the
manrd by the Epnplian courts falls within
Article Wilkel See Chrommalloy  Aeroaer-
wices & Arab Republic of Egypt, S0 F Sapp.
ST, oo (D D0 105

Our eonclumion also &= consistent with tho
repsoning af courts that hive refised to\ap
ply non-Convention grounds {or relawwhare
pwards were rendered outaide the “Wited
States.  Far cxample, the Sixth Wfoet in W

C conclodied thet it showld st Woply the
FAA's tmpbed grounds for vaentur, becoose
the Ulmited Ststes did gt \proeide the aw of

Umiled Stmies anx] swvdiehjn io condirmasien

irinder ihe Comvenflany, Mowever, i neit HEI

tid the dismeTepan &ddress ithe significance of
Article W gl

Alhmaph “Wost comrts and commeniaiors o
iiine thoi Article WiNe) s apphbostile to the sizie
in which the sward = rendered, we note char
Arficks W1 E) -[-|.'|.I||:_|||'r cislemmplates Che s
sibilery that an ewerd cousld be remndered 0 one

thir artitration for the purposes of Article
£7 Fid at Bl
Simmtarty, m felerectimel Stoedom, the dis-
triet cimnrt decidod thar afilv ihit state wnder
whose procedaral law the arbibrablion was
under  Article
Vilie) to vacate the award, wheress on a
petition for confirmation made in any other
stale, only U delenses to confirmation Hsted
i Artiele WV of the Convenbon are pendlanbl
145 F Supp. at 178,

Vilie) of the Comvention

condueted has  jurisdietion

This interpretation of Artiele YilNel also
fimdes pupport in the scholurly work of com-
mentilors ¢n the Lanvention and (6 the jul-
cinl decissons of our sister sigmetories to Lh
Comvention. There appesrs to be fdiapute
wmong these suthorsties that an artion to zel
nside an internntional arbitral sward, oe con
templated by Artscle Vil Kel), = contralled W
the domestie low of the rendering state\ As
o commentator hns expluned:

The possible effect of this ground, fordre
fusal [Artiele Vil)el | & thas adthe Sward
cih e meb mencke in the cofGisdy afl A A
ol grounds contained N the” arbitration
law ol that country Ninehling the publi
policy of that ongiryD the groumds for
refusal of enfgreemenl under the Conven
tion may indirectly’ be extended to ncheds
all kinds (of plrticularibes of the arbitrae
tion Jow ofthe country of omgine This
mdght \enadermine the Mmitathoe character
of pheegrounds for refusal fisted in Article
WS and this decrease the degree of
gaformity exsting under the Comvention

van den Herg, moprny at 356 s mlse Case
Ma, 2 Nd HELS0 (Feb, 1, 19800 (Axs), e
cerpled m 7 LH. Com. Arh, 352 313 (19E5
{in metion to set meide am arhitral swared,
coitr apples “the law of the country in which
the swnrd has bopn mode™) The defenss m
Article Vi1Ke)

stwle, il urder e arbitral law ol amoibes st
hee Loanvelion am. WIHel [VioF his boch sl
miclo or sasperdded by 8 compeient asibooy o
ihe conmmry 1n whieh, or ursler the daie ol Wik
lhial SaiEE Wias s lermpiaas addexdi In
e rant inSEnce wihvwee thal s S case, Arfiche
Wil Eie) would apply io the sisie that supplied the
artviiral low under which the pwasd wes mod
S, w.g, wan don Borp T T 1 Thi
sifumdion may be =0 rare & i be 5 desd e

Sevt il g 25
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ineorpornies the entire body of review
Aghis n the weaing jorsdsction if
the geope of judictal review in the render-
Ing skate extemnds

i fonses

biyomedl  Chi* other mix
under the MNew York
Lomvention, the lsing party s oppartumity

ARy

to mvoid enforcement & automaticalls en-

haneed: The loslng party can frst altesmpl

toi diermi] thee pwnrd on appesl on Eroands

that woiuld not be permitted elsewhers

thiring enforcement procesdings
Unmel M. holkey, Ablockzng
L sived Pt .I'::'rl:r.'.ll'n il Appail ol Hereanr
Initrrmational Ariritrafions, 22 [ne7 Law. 6,
B54 {1 5HK

Artnidrel

Imteree], muny commentators ad T--n'l';m
eourts have concluded thot an sfgonvio set
nabde s award cum be hrodghl eely ander
the domestic low of the owifrad forom, and
cian never be made @nden the Convention
mev Shenchen Nondda\ngss & Trooe |l
i Co v FW, RIT Bid, 1082 HE. Law
Digest 6 |‘.*_-'~'.||;1'I.H;-: Mar, 2 1991} ex-
cerpded i Al Y. Com. Arh 877, 382 (1665)
™YV nreoumd@dSmione kave mude clear that the
Conwénting % not J|l|.'lll.'-|lll' for setting madde
wntrile. The court of the eountry of ongin of
thel gwart i85 the only court eompetent to
vule."r van den Herg, mcpra, ot 30 (41T [be
Cunvention is not applicable I the action for
setting amde the award.”); sl  CThese pros
visions affirm the well-established principle
of current internationd commercul arbabrm
thon that the eourt of the country of origin is
excluaively competent o decide on the s
tingr mside of the awned.™; Jan Paolsson, The
KEnle of Swedfish Couris n Trorsantioend
Commpretal Arbitration, 21 Vo J. Int]l L
F11, 242 11881 (IThe fact & thal seiting
e swnrds under the New York Comven-
thon can take place only in the coantry in
which the award was made,” |

There is oo indieation in the Convention al
wny infention to deprive the rendering state
af ite supervisory authority over an arbitral
awnrd, inchufing its suthorty to set neide
thai award under domestic low, The Con
vention sieeesded and replaced the Camven-
ton on the Execution of Foreign Arbitral
Avards (“Geneva Convention™ |, Sepb 356,
1927, 82 LN.TS. J0l. The primary defect of
the Genemvn Convention was that it reqoired

123 FEDNERAL REMMTER, 3d SERIES

an pwurd first to be recopnized in the ren-
dering siate before it could be enforeed
abroad, me Gemma Convention arta 1id),
WE, 22 L.NT.E et/ 308 the so-called
requirement of Sgogble/ esequatur”
June 1. Yaolg I _I{.ﬂu.- = Haydork, Frerrign
Arbitrnl AN, Enforeing the Asoard
Apmnsl thy Hepolritrond Loser, 21 Wm
MitchedNL.Hev, 867, B76-TT (1996); W. Lan-
rence rang, Soeme Trendy end Develrpmends
i thg Rases ond Procfiee of [adereationa
urmercind Arfiration, 50 Tex. Int7 L1 1
SNIHAE).  This requirement “was an unneces-
gary time-comsuming hundle,” van den Berg,
mupra, gt 267, and “grestly imited [the Gepe-
vai Copvention’s] oiilicy,” Craig, supra, at 9,

New

The Convention efiminnted this problem by
aradicsting the rquirement that & court in
the rendering state resogrise an awand be
fore it coald e tnken zrd onforeesd shrosd
In s doimg, the Corvention intentionally “1ih-
eribhized procedures for enforeing foreign ar-
bitrad wwards,” Volz & Hapdock, sipra at
a8 s Sckerk, 417 LLS, ok 519-20 & n, 16,
94 S0t nt 2457 & 1 15; Paraoms, 508 F24
at ¥ (noting [t jhe general pro-enforcement
bins informing the Comvention and explaining
ks supersesmion of the Geneve Convention™)

[5] Nonetheless, wnder the Comvention,
the pewer and aathority of the local courts af
the rendering state remuin of paramount. im-
portance.  ““What the Convention did not do

wis provide any international mechanism
to insure the validity of the sward whers
remdereed.  This was left to the provisions of
leeml lww. The Comvention provides no -
struimt whatsorver on the sontrol funetions of
loznl ecoorts af the seat of achitration™
Ly, supro, at 11 Another cotmmentator
eapluined
Sigmificantly, [Artice V{lie)] fhils o
specify the grounds upon which the ren
=Suring State may set uside or suspend the
award. While & would have provided
greater relishifity to the enforcemsst of
pwards under the Coovention had the
avaflable grounds been defined in some
way, such action would have constituied
misdiiling with national procecure for hun-
dling domestic awards, a subject beyond
the competense of the Conference

United States
Page 8 of 22
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Chie s 126 F.5d 13 (15l Che. 1997

Leoaurd V. Quigley, Accesmom by the [ 'nifed
Siates fo the D'mided Notiowns Cowepemdion on
the Recogmation and Enforcement of Foreigm
Arbitrnd Awerds, 70 Yele L] 1% 1070
{1861}, From the plain lanpusge and history
of the Comvention, il = thus apparent thal a
party may soek to vacate or seb mside an
pirnrd b Uhe atales in u.'hlr.'l. o imder the law
af which, the wward i rendered. Moreover,
the mnpmge and histary of the Convention
muke it clesr that such o motion & o be
governed by domestie low of the rendering
giate, despite the fact thet the meard & non-
domestic within the meaning of the Conven-
tion = we haove interpreted it in Serpesen,
T10 F2d at 62
[§] Im sum we conclisks that the Conven-
tion mandstes very different regimes for the
review of arbitral awards (1) in the state in
which, or under the law of which, the peard
made, and (2 in other states where
gnition mnd enforeoment are sought
The Convention specifically eontemplates
that the state in which, or under the low of
winch, ke award b mode, @40 be free o st
azide or modify an sward in secordanes with
& domestle arbitral bow and its full panopdy
ol EX]EES mned 'rmpli-ud grocmds for redied
SBer Comvention art. V{liel However, the
Comvention i= oqually clear thal when an
action for enforcement s brought in a foreign
sitale, the state may refuse to enfores the
award only on the grounds explicitly set forth
in Artiele V of the Convention

Il Applicatiom of FAA Grounds for Relisf

|7} |i.n'1.r|.g determingd that the FAN
doess gowern Toys R Us's cross-mofieg \to
vacate, oar application of the FAN S wmpled
grounds for waestur s swift.  The Suprems

urf hae stated “that courth, of/Appeals
shoukd apply ordinary, not special, standords
when reviewing distrigt fourt decisions ap-
bolding arbitration geards Foesd Opbioss
of Chicogn, Ine w R'a‘;u!nw. Gld 118 S Bds
115 8.00 1530, 19€8N31 L. E42d 586 (1596)
We review theodebeict court’s Gndimgs of et
for clear. prroreand its conclizdons of e de
See il

I8 9] *“[The confirmation of an srbitrs-
tion gward is o summary proceeding that
merely mokres what s already o fnal sriatrs

Hidim)

ll'-".'.. -

176 {2d

of the eourt.”
700 F2d 171

thon mward a judgment
il fme v Pickbnlz

Cir. 1984, The review of arbitration awsrds
is “wvery lmited in order W avodd ander
mining the twin gosls of arbitretion, nemely,

setiling disputes efficiently and avoiding long
une expensive Bhgetion” Folluwoys M
Publishers, fne o Weinsg, 080 F24 108 111
(2d Cir. 19093}, Aescordingly, “the showing re
guired to sveld summary confirmance s
high.™ Ofiley & Scfoeevizcherg, 819 F 24 373,
376 (2d Cir 1987).

[1#] More partieolorly, “{this eowrt has
generally refased to second guess an arbitra-
tor's resolution of & controct dispote.”  Jokn
T Brudy & Co & Form-Eze Spa. hee, 62
F2d 261, 364 (2d (5r. 1980k As we have
expluined: “An arbitrater’s decision i enti-
e 1o substantind defervnes, aod the arbitrye
tor meed only explicate his ressonding omdes
the contruet ‘in terms that offer even A harss
ly colorable justifieation for the \putShme
reached’ in order to withetund jofiEsl-gerat
ay." In m Warine Pollubiog@em \Ine, 857
F2d 91, % (2d Cir 588 Yghatslg Andros
Compania, 579 F.2d ag J0k

[11] However pagrds  may be voenbed,
aew B [IS.C §F M0, or\mitadified. see i § 11
in the limited Siraussiances where the wris-
trators mwakd is I manifest disrepard of the
torma of the agreement, see Loed Archilec
LET 17 ¢ i"r'l'hb I.'I||.r'|.!. ,"«:rlvl.ll'-lr'i:.'l'r'-_
Local/it s, 914 F.2d 8%, 65-66 (2d Cie, 1560},
or where the sward is in “monifest disrepurd
ol e law.”™ Fobeeifock & o o Wolledn
935 Fad b1 515-18 (2d Cir1%991); Mermill
Lgmchk, Pierce, Fenmer & Smith, 'nc v Bok
ker BOR F.24 950, 03334 (2d Cir 19881 We
find that netther of these mplied grounds s
met in the present case

Tme 1

A Mongest Lueregont of fee Lt

[12] Toys “R" Us arpues that the arbhitrs-
tor manifestly dizregarded Mew York law on
loat prafite awnrds For breach of contract by
returning & speeaintive pwurd, This conton
tion I8 without merit.  “[M]ere orror in the
tow or fathere on the part of the artiiraton
to understand or apply the low” & not sl
cient to establish manifest disregaed of the

low. Faknestock S35 F24 at 516 (quotstisns
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omutted]. For an sward to be m “mandest

disregrard af Lhe law,”
[Efhe error most have boen abndous and
capable of being readily and instastly per-
eceaved by the svermge person gualified o
BETVE arbitrator.  Moreover, the
term “disregand” imphes thal the arbibr
tor mppreciates the existense of & clearly
grverning legul principle but deddes to
Enore or pay no aktention to it

5 an

Merrill Lynch, B8 F2d at 53

In thi instand mse, the prbftrabor was will
awnre of and esrofully applied Mew Yorks
bow on loat profita® The arbitratop @petill-
cally addressed Senford Co v Cownly” of
Erte, 67 N Y2d 257, 502 MN.Y.22d™N31, 498
NES] Z4 (1984, comtins  Mow
York's low on the suhjefl idNupon which
Toys “H" Us rolied 6. % appiment=® and

wiieh

cancladed:

[ do oot thigk the Bfnford case rules out
damapes ip/thisease. Kenford disallowed
rJunm:un-':\. 1'nm'-?'| wn faliire |'-1'l-|'iL4 froim oo
remsinne ima domed studimom that was mew-
e (e In this case [Alghanim)
ol ie foreed into the estimatineg postiure
Pecause af [Toys “B" Ua's] breach, bases
itE demagres not on its own oxperience bt
an [Toys “R™ Us'a]l. [Toys “RE™ Us] has
hundreds of toy stores worldwide,  Sinees i
has heen found that the Apreements re-
gquire [Toys "H° Ls] to provide a widée
variety of pervices, similar to what it pro-
vides s own Loy slores, I fimd that [Al-
ghanim's] methad of estimating damages is
reasonable and belevable, and provides a
sound basis an which w fashion the sward.

(J_ A& G5T) We find mo manifest disregsred of
the lww in this analysis

[123] Toys "H” Us also mrgues that the
arbitrator munifestly disregarded the low of
lm=t profts by gmoring the Guts thal (1)
Alphanlm’s toy bissiness had lost & total of
H5.60 million over the eourse of its edstenes

b the sgreement, and (2] Alghonom gself

A, There is oo dispule thai Mew York law con
Py

5. In Kenford, st pralss were usavailable o the
provaileg pary because wuch s awarsl woisld
fegjusre -.|Jl=|.|_|ulrul' aid canjedluie, -||ui|.|||:l 1l
bewiand the cagabslity o oen the muse e

affered to relnguish its rghts for $2 millon,
Tays “R" Us further conpemis that the caleg-
lationy af lost profits wag irmional. We -
ject these contenti® 3 well,

The fact they” Mghaeim lost 36.85 million
Over len yeors goes nol maks Ehe arbitrators
awnrd of Pagure lost profits of $46 million
“completElFtrrationnl” Past losses do mob
r.:'nllp:-ul.ﬁh: negite any axpectnbion of foture
praflte,_M&ee, g, Lomborn o [Dittewer, BT3
E.20NGEE, 33 2d Cir 1989 (Wi mject
otright the suggestion in Dittmer's papers
that & business with po history of profits &
necessarily vahweless ™)

Ag to the purported £2 million buyout of-
fer, mo witmess has testified thoat the £ mi-
lion figure was an estimate of the valoe of
Alghamimis toy business Radrie the pri-
muary Alghanim officer imvalved with the toy
busineas, testified that, in kis understanding,
settlement with Tovs “R° Ls wounkd serve to
provide Alghanim “some reliel on the cost of
lepusdatang [its] mvestory.” GLAL 405-06.)
Accordingly, Alphanim argoes that 2 million
wis the vahee Alghanim placed on #s ioven-
tory &t the time. Furthermore, secording to
o Toys “H” Us sopewtive, Kedrie, in making
thiz offer, axpressly stated that the £2 million
was o fecoap losaes Alghanim hsd iBetrTed
in trying to develop the business. Therefore,
there is no proof that this Agure was Alghan
im's, or snyone else’s, csimadion of the valuo
of the husiness. Thss, the arbitrator did not
manifestly disregard lost profits lnw in refus-
ing to tront the §2 million Sgare s o boyoot
affar,

We wlso reject Tove “H” Us's eontention
that the arhitrator's caleubntion of kost. profits
was [n manifest disregard of the low. Towm
“H" Us contende thet the sctual opersting
resulie of the Toya “R* Us stores in the
‘.l'rril:;ﬁ' ‘minee the hreach of the ngreement
have besn lowers than the arbitrter's valsa-
tion would suppest. The arbitrstor explicitly
addressed this issoe, reesoning thnt

culed procedures i satisfy the legal moguine

meenis of proof with ressosshle cestminiy &7

M.Y.2d at 242, 517 N.Y.5.2d 131, 493 NE2M

234 wer Lamg Hoddime Co. v, Sminth Bemey ..

HE MY 2d 415 425 a4 MY S M Ta, 688 N.E.2d

AT [ ] )
United States
Page 10 of 22
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|Alghanim's] demages are (o be cloalsted
as of Septesnber 2, 15992 and are based on
what its rights were worth at that time
More importantly, since the start of this
case |n late 1908 & has been clear thad
lnrge stakes are mecdved and thad
“R" Us's] actusl results of operstions in
thit Midklle East eould have a bearing on
this case. The record does nol provide o
sufficient basis o disentangle [Toys °R
Us's] actual resulis fromm what might
have been the business results of [Toys
“R" Us's] Mid—East venture if this case
had never exsted,
(A B8R} There s no manifest disregard in
the artotrator's refusnl to credit sctil oper
ating resulie for the period following the
breach in caleulating the valee of the bosi-
pess @t the e of the beesch
Toys “E™ Uls also argues that the arbitra-
tor was wholly irmitional i culeulating the
alue af the Baudi Arshéan rights as the §15
million ATA nitlally affered for those rights,
wihen ultimately ATA only paid $7.5 million
However, the fart that a disinterested thired
party vahoed the Sandi Arahian rights ol §15
million mear the dme of the breseh provides a
rutional basis for scoepiing that valunfion
Therefore, we see no manifest disregard in
the arhitrabor's ose in s aleulations of the
bidd price, rather than the actunl closing
price, for the sale to ATA. Thus, we ses o
merit in Tove “H” Us's contentiors of mumn

fest disregard af the low.

H Mongest Dierepord aof the Aproemusgd

=
| Tays

Toys “B"™ Us alse argues that the disosgt
court erred In refusing to vacabe Lhes o
beanas the srbitrator manifest by odie rard-
ed the terms of the sgroeemendd Jn prtsen
lwr, Toys “R" Us dispnes theSashitrators
mierpretation of four contrgftaErmes; (1) the
termination provision; (2} Y conforming
stores provision; (3 Wedon-assgnment pro
wision, and (4) the SWdetion provision, Woe
find no error,

[14] Ll.let[:!rﬁhl.mn ol thess aofkrs
terens in withie the provines of tha nprhitrutor
and will nat* be overruled simply because we
disagres with that interpretation. See fadl
od Stenbworierrs . Enderprise Wheel & Car
Corp. 263 1.5, B3, 6o, 80 8.0Cx. 1368, 1362,

I LLEd2d 1434 11960), We will overtarn an
awnrd where the arhitrator meredy “mak|es |
the Aght nolres—noises of contract inkerpre
tation—" while ignoring the elear meaning of
contract terma.  fa re Morvwe Pollution, 557
P2 ad 94 (quotation omitled), YWe apply a
notion of “manifest disregard” to the terms
al the agresement aralogous to that employed
in the context of manifest disregard aof the
T

[15] As to emch of these coniract provi
mons, Toye "H™ Lls
the arbitrator’s well-reasoned interpretations
af those provisions, and simply offers its own
contrary interpretations.  Toys "R Us does
ndab advanees & comvincing arpement that the
arbitrator manifestly dsregurded the ngree-
meni. We will not overturn the arbitrutor's
HWEFT I'|||'rt'|_'. beeauss we o not enncur with
the arbirator’s reading of e agrstmfnl
For the remsons stated by the distrniet o,
we find the arbitrator’s interpretatidy o \be
contractel provisions supportables

We have mrefully considersd™“Peys "B
Un's remaining eontentionaland find them all
to b wathout merit

marely thkes isme with

CONCLESTON
Fuor the foregiing fsasons, the jodgment al
thie disericl goinet is Affirmmed

BENSUSAN RESTAURANT
CORPORATION, PlainladT-
Appellnmi,

V.

Richard B. KING, Individually and doing
husines: as The Bloe Nobe,
Diefendant—Appellee,

Mo, 151 Docket S50
Updted Btuies Court of Appeuls,
Heoomd Circiak
Argued Apel] 8, 18R
Decided Sept. 1M, 15HFT

Uperntor of New York jars elub breodgeh
artion agminst operator of Missour club, ol
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UNITED STATES COURT OF APPEALS C2s M s

FOR THE SECOND CIRCUIT

No. 1757 - August Term, 1996
{Argued: June 25, 1997 Decided: September 10, 1997)
Docket No. 96-9692
YUSLUF AHMED ALGHANIM & SONS, WLL. /
Petitioner-Appellee,
Logte

@  10vs R US, INC. TRU (HK) LIMITED,
Respondents-Appeliants.
Before: MINER and McLAUGHLIN, Circuit Judges ,
and SCULLIN, District Judge *
Appeal from a judgment EMntdmth:UnﬁSlgTﬁrﬁmiﬂCmfmthcﬂmthnnDﬁtﬁuﬂme
York (McKenna, 1) denying 1on to vacate or modify an arbitration award and
granting the petition to confirm the ‘the court having found that, although the petition for

mﬁmmmwhn@mﬁtgmmhmﬂﬁﬂmﬁfmm

hwm:mumrunwmmwymwthﬂmﬂMmhﬂ.mmﬂm
allegations of error in the arbural award were without merit.

Affirmed
. MICHAEL S, . Schulte Roth & Zabel LLP, New York, NY (Antoinette Passanante, Schulte
Roth & Zabel LLP \New York, N, Dennis J. Block, Stephen A. Radin, Weil, Gotshal & Manges, New
York, NY, ). for Respondents-Appellants.
08 EZZURRO, Curnis, Mallet-Prevost, Colt & Mosle, New York, NY (Herbert M. Lord.
. Rice, Curtis, Mallet-Prevost, Colt & Mosle, New York, NY, of counsel), for
-Appellee

MINER, Circuit Judge:

Appeal from a judgment entered in the United States Distnict Court for the Southern District of New
York (McKenna, J.) demyving respondents’ cross-motion to vacate or modify an arbitration award and
granting the petition to confirm the award. The court found that while the petition for confirmation was
brought under the Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
respondents’ cross-motion to vacate or modify the award was properly brought under the Federal
Arbitration Act, and thus those claims were governed by the Federal Arbitration Act's imphed grounds
United States
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for vacatur. Nonetheless, the court granted the petition to confirm the award, finding that respondents’
allegations of error in the arbitral award were without merit.

For the reasons that follow, we affirm

BACKGROUND

In November of 1982, respondent-appellant Tovs "R" Us, Inc. (collectively with respondent-appellamt
TRU (HK) Limited, "Toys 'R’ Us") and petitioner-appeilee Yusuf Ahmed Alghanim & Scns, W.L.L.

(" Alghamm" ), a privately owned Kuwaiti business, entered mto a License and T
Agreement (the "agreement”) and a Supply Agreement. Through the agreement, T s granted
Alghanim a limited nght to open Toys "R" Us stores and use its trademarks in 13 other
countries located in and around the Middle East (the “territory”). Tws"R"Uaéﬁﬁﬁmm
Alghanim with its technology. expertise and assistance in the toy business. -

meIﬁimhhﬂlﬂimmﬂhnﬁhﬂnﬁﬁﬁ:mtﬁ::ppﬂﬁm
opened four toy stores, all in Kuwait. According to Toys “"R" Us, the\fitst‘such store, opened in 1983,
resembled a Toys "R" Us store in the United Etunh:tﬂrtuthﬁ‘th@e two of which were opened in
lgﬂﬁmdnneml*iﬂﬂ,mmﬂsmrﬂrmmm' ise. It is uncontested that

' from 1982 to 1993, and turned a profit

only in one vear of this penod

Following the Gulf War, both Alghanim and T apparently concluded that their relationship
needed to be altered. Representatives of ﬂTnys"!l.‘Uﬁlmmunn:nlIhmnmﬂm
September of 1991 and February of 1992, Mwﬁadmfurhp'ﬂ'ﬂ:tnm
capital toward Alghamm's expansion o Alghanim advised that it would be willing to

proceed in the business only under a new Joinl venture agreement that would shift a substantial portion of
responsibility for capital expenditure$ed Toys "R" Us. Toys "R" Us was unwilling to take on a greater
portion of this responsibility

On July 20, 1992, Toys "R \

Alghanim responded th'f 30, 19@1muﬂ:mmmmymtﬂmmwm
JEE \(heinitial term of the agreement ended on January 16, 1993, Alghanim asserted that
. nmn-remuﬂmﬁnudtysiﬂempmwdmgnnﬂmmmmﬂuh:fmth:mdﬂf

the imitial pertad According to Alghanim, under the termination provision of the agreement, Toys "R"
Us's fail wde notice more than six months before the fifth vear after the opeming of the most
m@uﬂmwmm&tmﬂmthMmymuﬂm

Om Séptember 2, 1992, Toys "R" Us sent a second letter. Toys "R" Us explained that, on further
wﬂmmnuﬂmmmm:mm&wmﬁpmmnm
31, 1993, and 1t agmin gave notice of non-renewal. In this letter, Toys "R" Us also directed Alghanim not
to open any new toy stores and wamned that failure to comply with that direcnon could constitute a
breach of the agreement,

Through the balance of 1992 and 1993, the parties unsuccessfully attempted to renegotiate the agreement

or devise a new arrangement. In September of 1993, the parties discussed Alghamm's willingness to

relinquish its nghts under the agreement. In one discussion. Amin Kadrie, Alghanim’s chief operating
United States
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oftficer and the head of its toy business, offered to "release the business nght now" if Toys "R" Us would
“give us 52 mullion for the losses we've incurred [in] tryving to develop this business." (] A. 457.) Toys
“R" Us declined, offering instead to buy Alghanim's inventory at Alghamim's cost. The parties could not
agree upon a reconciliation.

At the end of 1993, Toys "R" Us contracted with Al-Futtaim Sons Co., LLC ("Al-Futtaim" ) for the
post-Alghanmm rights to open Toys "R" Us stores in five of the countries under the agreement, mcluding
Kuwait, and with ATA Development Co. ("ATA") for the post-Alghanim rights to open Toys "R" Us
stores in Saudi Arabia These two compames initially offered 330 million furﬂungha.mdnmuﬂy
paid a total of $22. 5 million. ,\)

initiating an arbitration before the American Arbitration Association. Toys “R” Us spught 4 declaration
that the agreement was terminated on December 31, 1993, Alghanim responded by
breach of contract. T

found that, under the termination provisions of the agreement, ;;“n_- Iudtlribmhlt:nghtﬂnpm

toy stores, even after beng given notice of termmation, as lonpg: last toy store was opened within

ﬁwymhmmﬂmmglgadmnmdmm e discovery, motion practice, and a
Hﬁymdmyhmanﬂgtmumsmumadamg

On July 11, 1996, thuhwmawdmmmfmbﬂnpmﬁuunﬂﬂthm
plus 9 percent interest to accrue from Dec 31;’[ The arbrtrator's findings and legal conclusions

were set forth in a 47-page opinion.

Alghanim petitioned the district coun tlunmﬂmﬂu'uwtmvminuunﬂuﬂmgﬁﬁmm
Enforcement of Foreign Jun:lﬂ 1958 ("Convention"), 21 U.S.T. 2517, 330
UNT.S. 38, WHQUS% 11l Toys "R"* Us cross-moved to vacate or modify the award
under the Federal "1, 9US.C § 1 et seq., arguing that the award was clearly
irrational, in manifest di the law, and in manifest disregard of the terms of the agreement. The
district court concluded Jhe Convention and the FAA afford overlapping coverage, and the fact

that a petition to conffrov i under the Convention does not foreclose a cross-motion to vacate
under the FAA @Court will consider [ Toys "R” Us's] cross-motion under the standards of the
FAA"(JA S itation omitted). ) By judgment entered December 20, 1996, the district court

confirmed E:ﬁnng"R‘Us‘:nhjuﬁmmﬁenwdmb:wiﬂmﬂmuh.Tﬁs@ul
followed. \

ON

L A ility of the FAA's Grounds for Relief in Confirmation Under the Convention

Toys "R" Us argues that the distnct court correctly determined that the provisions of the FAA apply to
1ts cross-motion to vacate or modify the arbatral award. In partcular, Toys “R™ Us contends that the FAA
and the Convention have overlapping coverage. Thus, Tovs "R" Us argues. even though the petition to
confirm the arbitral award was brought under the Convention, the FAA's implied grounds for vacatur
should apply to Toys "R" Us's cross-motion to vacate or modify because the cross-motion was brought
under the FAA. We agree that the FAA governs Toys "R" Us's cross-motion.

United States
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A. Apphicability of the Convention

Neither party seriously disputes the applicability of the Convention to this case and it is clear to us that
the Convention does apply. The Convention provides that it wall

apply to the recogmtion and enforcement of arbitral awards made in the terrtory of a State other than the
State where the recogmition and enforcement of such awards are sought, and ansing out of differences
between persons, whether physical or legal It shall also apply to arbitral awards not considered as
domestic awards in the State where their recognition and enforcement are sought.

Convention art. I{1) (emphasis added). The Convention does not define 1 . See
Bergesen v. Joseph Muller Corp., 710 F.2d 928, 932 (2d Cir. 1983). However, 9 IN§'C~§ 202, one of
the provisions implementing the Convention, provides that

[2]n agreement or award arising out of such a relationship which is enti een citizens of the United
States shall be deemed not to fall under the Convention unless that involves property located
Mwmnsﬂpmfmmumﬁfmmﬁmimhum relation with one or
more foregn states.

In Bergesen, we held “that awards 'not considered as d
Convention not because made abroad. but because
ng,prmmadmmrﬂnmm:hﬁ:rmhwm'
place of business outside the enforcing |
Seventh Circuit similarly has imterpreted § 202t that "any commercial arbitral agreement, unless it
is between two United States citizens, i located in the United States, and has no
reasonable relationship with one or more ‘states, falls under the Convention." Jain v. de Méré, 51
F.3d 686, 689 (Tth Cir.), cen. :Imnd.,}lﬁhﬁ’ft 300 (1995),

i’ denotes awards which are subject to the

TMCmmmmsmphmhnh:y 1s clear. The dispute giving rise to this appeal involved two

son s Belaioaite-hruivod condiEt il
performance in the Middle . we consider the arbitral award leading to this action a
non-domestic award ithin the scope of the Convention.

B. Authority U \%ﬂvmﬂnmﬁﬁhsldnhnﬁwdﬂndﬂl}nmm:ﬁuhmﬂl.aw
“%i";

, that the district court properly found that it had the authonty under the Convention
mmplied grounds for setting aside the award. We agree.

nvention, the distnict court's role in reviewing a foreign arbitral award is strictly limited:
shall confirm the award unless 1t finds one of the grounds for refusal or deferral of recognition
cement of the award specified in the said Convention.” 9 U.S.C. § 207, see Andros Compania
Mantima, S A. v. Marc Rich & Co, AG, 579 F2d 691, 699 n_11 (2d Cir. 1978). Linder Article V of the
Convention, the grounds for refusing to recogmze or enforce an arbitral award are:

{a) The parties to the agreement . . were . . . under some imcapacity. or the said agreement is not vabd
under the law .. ,or

{b) The party agmnst whom the award |51m-ut|:dms.nm given proper notice of the appointment of the
arbrirator or of the arbitration proceedings .

United States
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(¢) The award deals with a difference not contemplated by or not falling within the terms of the
submission to arbitration, or it contains decisions on matters bevond the scope of the submussion to
arbitration . . . . Or

{d) The composition of the arbitral authority or the arbitral procedure was not in accordance with the
agreement of the parties . | or

(e) The award has not yet become binding on the parties, or has been set aside or suspended by a
competent authorty of the country in which, or under the law of which, that award .

Convention art. V{1). Enforcement may also be refused if "[t]he subject matter d%‘mﬂ:hnﬂt
capable of settlement by arbitration,” nrif'mmpﬂﬂnunrmfnmﬂﬂu@ be contrary to
the public policy” of the country in which enforcement urmmg::itinni:-mugEt.A Zart. V(2). These
seven grounds are the only grounds explicitly provided under the Conventipn.

In determining the availability of the FAA's implied grounds for sef \ﬂnthtmu of the Convention
leaves us with two questions: { | ) whether, in addition to the Cog¥

implied grounds for relief into the FAA, and (2) whether, ufiderArticle V(1)(e), the courts of the United
States are authorized to apply United States procedural atbitcal law, i.e., the FAA_ to nondomestic
awards rendered in the United States. We answer thefifst-uestion in the negative and the second in the
g R

1. Availability Under the Convention of Implied Grounds for Refusal

We have held that the FAA and the C ition have "overlapping coverage” to the extent that they do
not conflict. Bergesen, 710 F.2d at 934."se¢ 9 U.S.C. § 208 (FAA may apply to actions brought under the
Convention “to the extent that [the FAA] is not in conflict with [9 U.5.C. §§ 201-208] or the Convention
as ratified by the United States"); bander Co. v. MMP Invs., Inc., 107 F.3d 476, 481 (7th Cir. 1997),
petition for cert, filed, 65 US L'W. 3799 (U.S. May 19, 1997) (No. 96-1844). However, by that same
token. to the extent & Convention prescribes the exciusive grounds for relief from an award under
the Convention, that gpplication of the FAA's implied grounds would be in conthct, and 1s thus precluded.
See.eg . MECC \’ Erwin Behr GmbH & Co., KG, 87 F.3d 844, 851 (6th Cir. 1996)
.-&&..r... Onverseas Co. v. Societe Generale de L'Industrie du Papier (RAKTA), 508 F 2d
19 74), we declined to decide whether the implied defense of "manifest disregard” applies
under the-Qonvention, having decided that even if it did, appellant’s claim would fail See id. at 977.
netheies: we noted that “[b]oth the legislative history of Article V and the statute enacted to
implement the United States' accession to the Convention are strong authority for treating as exclusive
ses set forth m the Convention for vacating an award.” Id. (citation and footnote omitted).

There is now considerable caselaw holding that, in an action to confirm an award rendered in, or under
the law of, a foreign jurisdiction, the grounds for relief enumerated in Article V of the Convention are the
only grounds available for setting aside an arbitral award. See, g, M & C, 87 F.3d at 85| (concluding
that the Convention's exclusive grounds for relief "do not include miscalculations of fact or mamifest
disregard of the law"), International Standard Elec. Corp. v. Bridas Sociedad Anomma Petrolera,
Industrial y Comercial, 745 F. Supp. 172, 181-82 (SD.N.Y. 1990) (refusing to apply a "manifiest
disregard of law" standard on & motion to vacate a foreign arbitral award); Brandeis Intsel Ltd. v.

United States
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Calabrian Chems. Corp., 656 F Supp. 160, 167 (S DNY 1987) ("In my view, the ‘'mamifest disregard’
defense 1s not available under Arncle V of the Convention or otherwise to a party seeking to vacale
an mward of foreign arbitrators based upon foreagn law "), see also Albert Jan van den Berg, The New
York Arbitration Convention of 1958 Towards a Uniform Judicial Interpretation 265 (1981) (“the
grounds mentioned in Article V are exhaustive"), This conclusion is consistent with the Convention's
pro-enforcement bias. See, e g . Scherk v. Alberto-Culver Co., 417 U.S. 506, 519-20 & n. 15 (1974);
Parsons, 508 F 2d at 973 We jon these courts in dechimng to read into the Convention the FAA's implied
defenses to confirmation of an arbitral award

2 Nondomestic Award Rendered in the United States

Although Article V provides the exclusive grounds for refusing confirmation under the"Convention, one
of those exclusive grounds is where "[t]he award . . . has been set aside or s “'-F' by a competent
authority of the country in which, or under the law of which, that award was made-
V(1)e). Those courts holding that implied defenses were inapplicable under-the Convention did so in the
context of petitions to confirm awards rendered abroad These courts ﬂmnmmmdwuhth:

question whether Article V(1) e) authorizes an action to set aside award under the domestic
lﬂrnﬂh:muwhmh.ﬂa'mdﬁwhch.ﬂnnudwumﬂmgﬁl e, however, are faced head-on
with that question in the case before us, because the arbitral & Mauxmmwdmthlﬁmd

Smm,and:hulhmnﬁrmanunmdu:mlrwmmmsmglfp United States.

w:mmhvnmoruummmmm;n@nmmmmmwm
arbitration was conducted to apply domestic ',mthsm:lh:FAA,t-ulmnnnnmmud:ur
vacate that arbitral award. The district court in Speciof v. Torenberg, 352 F. Supp. 201 (SD.N.Y. 1994),
reached the same conclusion as we do now, féasomnig that, because the Convention allows the district
court to refuse to enforce an award that ha$ beext vacated by a competent authority in the country where
the award was rendered, the count may.ap AA standards to a motion to vacate a nondomestic award
rendered in the Umted States. See id 06 & n4.

ThSﬂthmm%mMmmmmﬂcnmm "contemplates the possibility of the

award's being set aside in a_pi ing under local law.* Lander, 107 F.3d at 478 (citing Article V(1 )}e)).
Lil:ﬂm.l‘.heu:imiﬂ strict Court for the District of Columbia has found that, in an arbitration
conducted in Egypt apd under Egypuian law, nullification of the award by the Egyptian courts falls within
Article V(1 )e). See oy Aeroservices v, Arab Republic of Egypt, 939 F. Supp. 907, 909 (D D.C.
1996). S

Owr co ! *uisamﬁslmvdthth:mufmm:thuiuwrﬁuudtulpﬂhm{mm
grounds ef where awards were rendered outside the United States. For example, the Sixth Circuit
‘mga that it should not apply the FAA's implied grounds for vacatur, because the United

vd not provide the law of the arbrtration for the purposes of Article V(1 )}e) of the Convention. 87
F 849, Similarly, in International Standard, the district court decided that only the state under
whose procedural law the arbitration was conducted has jurisdiction under Article V(1){e) to vacate the
award, whereas on a petrion for confirmation made in any other state, only the defenses to confirmation
listed in Article V of the Convention are available. 745 F. Supp. at 178

This interpretation of Article V(1)(e) also finds support in the scholarly work of commentators on the
Convention and in the judicial decisions of our sister signaiones to the Convention. There appears to be
no dispute among these authorities that an action to set aside an imternational arbitral award, as
contemplated by Arucle V{1)e). is controlled by the domestic law of the rendering state [3] As one
United States
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commentator has explained

The possible effect of this ground for refusal [ Amicle V(1) e)] is that. as the award can be set aside m the
country of origin on all grounds contained in the arbitration law of that country, including the public
pobcy of that country, the grounds for refusal of enforcement under the Convention may indirectly be
extended to nclude all kinds of particularities of the arbitration law of the country of origin. This might
undermine the limitative character of the grounds for refusal listed in Article V . . . and thus decrease the
degree of uniformity existing under the Convention

van den Berg. supra. at 355, see also Case No. 2 Nd 502/80 (Feb. 1, 1980) (Aus.), ex m7Y.B.
Com. Arb. 312, 313 (1982) (in action to set aside an arbitral award, court applies " the country
m which the award has been made"). The defense in Article Vil)e) f

incorporates the entire body of review rights in the issuing junisdiction . {tﬂHupt:ufmdmﬂm
in the rendering state extends beyond the other six defenses allowed undefthe New York Convention, the

losing party's opporumity to avoid enforcement is automarncally -‘!hh:ingpm‘tyunﬁlﬂ
muuptmdwﬂﬂwamrdm:ppnlnngmundsﬂ:uwmddnmhg elsewhere during
enforcement proceedings.

Daniel M. Kolkey, Attacking Arbitral Awards: Rights of Agpealand Review in International Arbitrations,
22 Int'l Law. 693, 694 (1988).

Indeed, many commentators and foreign courts & con that an action to set aside an award can
be brought only under the domestic law of the and can never be made under the

Convention. See Shenzhen Nan Da Indus. & Trade'United Co. v. FM Intl Ltd., 1992 HK. Law Digest
C6 (Sup. Ct. HK. Mar. 2, 1991), mu‘pt@lh&i‘fﬂ Com. Arb. 377, 382 (1993) ("Vanous decisions
mmwmmmwuﬁﬁ?ﬂmhhmmm The court of the country
ﬂfmgmnfth:mdulhemhrmtﬁl@pﬁmmnﬂ:'] van den Berg, supra, at 20 (*[T]he

Convention is not applicable in the achion for setting aside the award “); id. (*These provisions affirm the
well-established principle of curtertiternational commercial arbitration that the court of the country of

origin is exclusively tovdecide on the setting aside of the award.”); Jan Paulsson, The Role of
Swedish Courts in T Commercial Arbitration, 21 Va. J. Int'l L. 211, 242 (1981) ("[T]he fact
is that setting aside theﬂm‘l'urttumumnnmukephuum;rmth:mmmwimh
th:lwudwu%#

T'I'l:mism unmﬁefnnvumanufmymmmmdmwcthnrmdmgm:ufuw

ver an arbitral award, including its authority to set aside that award under domestic law. The
succeeded and replaced the Convention on the Execution of Foreign Arbitral Awards
vatonvention”), Sept. 26, 1927, 92 LN.T 5. 301. The primary defect of the Geneva Convention
it required an award first to be recogmzed in the rendering state before it could be enforced
abrodd, see Geneva Convention arts. 1(d), 4(2), 92 LN.T S, at 305, 306, the so-called requirement of
"dﬂl-lbhﬂtﬂulmr-‘SHJEL. Volz & Roger S. Haydock, Foreign Arbitral Awards: Enforcing the
Award Aganst the Recalcitrant Loser, 21 Wm. Mitchell L. Rev. 867, 876-77 (1996), W. Laurence Craig,
Some Trends and Developments in the Laws and Practice of Intemational Commercial Arbitration, 30
Tex Int1LJ 1, 9(1995). Ths requirement "was an unnecessary time-consurming hurdle,” van den Berg,
supra, at 267, and "greatly hmuted [the Geneva Convention's] utility,” Craig, supra, at 9

15 LA

The Convention eliminated this problem by eradicating the requirement that a court in the rendening state
recognize an award before it could be taken and enforced abroad. In so doing, the Convention

United States
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intentionally "liberalized procedures for enforcing foreign arbitral awards," Volz & Havdock, supra, at
878, see Scherk, 417 U.S. at 519-20 & n.15, Parsons, 508 F.2d at 973 (noting "[t]he general
pro-enforcement bias informing the Comvention and explaming its supersession of the Geneva
Convention”)

Nonetheless, under the Convention, the power and authority of the local courts of the rendering state
remain of paramount importance "What the Convention did not do . - . was provide any international
mechamsm to insure the vahdity of the award where rendered. This was left to the prowvisions of local
WWCﬂmﬁ:ﬂmmdummﬂmﬂme:vwmﬂnmmfﬁmﬂmnfhnHmunﬁuﬂ
of arbitration * Craig, supra, at 11 Another commentator explained:

Significantly, [Article V(1)e)] fails to specify the grounds upon which the rendering/State may set aside
or suspend the award While it would have provided greater reliability 1o the Qrv of awards
i 'acton would have

under the Convention had the available grounds been defined in some way, s
constituted meddling with national procedure for handhng domestic awart
competence of the Conference.

Leonard V. Qmﬁgbg.ﬁmasimhyth:ﬂﬁta&ﬂtmmmumqu: Convention on the Recogmtion
and Enforcement of Foreign Arbitral Awards, 70 Yale L.J. 1049,4070 (1961). From the plain language

and history of the Convention, it is thus apparent that a seek 10 vacate or set aside an award in
thcmmwhduurmﬁerﬂuhwufwhmh.ﬂunmﬂﬁ . Moreover, the language and history
ﬂﬂnﬂmwmnunmk:udmmm;mnmnn ﬂgmﬂnndhydnmnm:hwofthtm
state, despite the fact that the award is the meaning of the Convention as we have
interpreted it in Bergesen, 710 F2d at932. ()

]nmﬂmnhﬂttlmduﬂmvmm tes very different regimes for the review of arbitral
mudﬂl}m'lhemmwmﬂl.mu of which, the award was made, and (2) in other states
mmmmﬂmw . The Convention specifically contemplates that the state in

accordance with its domestic and its full panoply of express and imphed grounds for relief

wtndl.nnu‘dn‘thullwnfwhdl,ﬁ ard is made, will be free to set aside or modify an award in
“a.Hn*nw:r the Convention 15 equally clear that when an action for

S Cnmrununn ar. ‘H’{I

= that the FAA does govern Toys "R" Us's cross-motion to vacate, our application of
sumplied grounds for vacatur is swift. The Supreme Court has stated "that counts of appeals
pply ordinary, not special, standards when reviewing district count decisions upholding arbitration

‘Fﬂﬂ{}ptmnsnfﬂh:mga Inc. v. Kaplan, 514 U.S. 938, 947-48 (1995). We review the district
findings of fact for clear error and its conclusions of law de novo. Seeid.

“[T]he confirmation of an arbitration award is a summary proceeding that merely makes what is already a
final arbitration award a judgment of the court " Florasynth, Inc. v. Pickholz, 750 F.2d 171, 176 (2d Cir.
1984} The review of arbrtration awards is "very limited . . . in order to avoid undermining the twin goals
of arbitration, namely, settling disputes efficiently and avoiding long and expensive litigation.” Folkways
Music Publishers, Inc. v. Weiss, 989 F 2d 108, 111 (2d Cir. 1993). Accordingly, "the showing required to
avoid summary confirmance is high." Ottley v. Schwartzberg, 819 F 2d 373, 376 (2d Cir. 1987).

United States
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More particularly, *[t]his count has generally refused to second guess an arbitrator's resolution of a
contract dispute.” John T. Brady & Co. v. Form-Eze Sys_, Inc, 623 F.2d 261, 264 (2d Cir. 1980). As we
have explamned: * An arbitrator's decision 15 entitled to substantial deference, and the arbitrator need only
explicate his reasomng under the contract 'in terms that offer even a barely colorable justification for the
outcome reached’ in order to withstand judicial scrutiny * In re Manne Pollution Serv., Inc., 857 F.2d 91,
94 (2d Cir. 1988) (quoting Andros Compania, 579 F 2d at 704)

However, awards may be vacated, see @ U.5.C. § 10, or modified, seeid. § 11, in the hmited
circumstances where the arbitrator's award is in manifest disregard of the terms of the agreement, see

Leed Architectural Prods.. Inc. v. United Sieelworkers, Local 6674, 916 F 2d 63, 65 Cir. 1990),
or where the award 18 m "mamifest disregard of the law,” Fahnestock & Co. v. W F.24 512,
515-16(2d Cir. 1991); Memil Lynch, Pierce, Fenner & Smuth, Inc. v. Bobker, 808 30, 933-34 (2d

Cir. 1986). We find that nesther of these implied grounds is met in the present &;n‘
A. Manifest Disregard of the Law

Toys “"R" Us argues that m:uﬁmmuﬂfcﬂyﬁmmddﬁww“ lost profits awards for

breach of contract by returning a speculative award. This 15 without merit. "[M]ere error in the
law or failure on the pan of the arbitrator{] to understand or e law” is not sufficient to establish
manifest cisregard of the law Fah:ﬂtuchFJE-EF_IdItS[ﬁ_g‘f piations omutted). For an award to be in
"manifest disregard of the law," V'

term "disregard” implies that the arbitrator
principle but decides to ignore or pay no attention to

[t}he error must have been obvious and capable
person qualified to serve as an arbitrator Mo @
appreciates the existence of a clearly governifig leg
it.

Memll Lynch, 808 F.2d at 933
In the instant case, the arbi was well aware of and carefully applied New York’s law on lost
profits [4] The arbitrator spécifically addressed Kenford Co. v. County of Erie, 67 N Y .2d 257 (1986),
which contains New Yok on the subject and upon which Toys "R" Us relied in its arguments.[5]
and concluded: (™

\V
| do not think q@:rdpmnﬂnuutduugnhthhumﬁmfmddinﬂnwddamguhuﬂm

rofits fram concessions in a domed stadium that was never built. . . . In this case [Alghanim],

which is farecd into the estimanng posture because of [Toys "R” Us's] breach, bases its damages not on

its own Experience but on [Toys "R" Us's], [Toys "R" Us] has hundreds of toy stores worldwide. Since it
aefrfpund that the Agreements require [Toys "R" Us] to provide a wide vaniety of services, similar

fiad it provides its own toy stores, | find that | Alghamm's| method of estimating damages is

e and behevable, and provides a sound basis on which to fashion the award.

(J.A 557.) We find no manifest disregard of the law in this analysis

Toys "R" Us also argues that the arbitrator manifestly disregarded the law of lost profits by ignonng the
facts that ( 1) Alghamm's toy business had lost a total of $6.65 mlhion over the course of its existence
under the agreement, and (2) Alghanm itself offered to relinquish its rnghts for $2 milkion. Toys "R" Us
further contends that the calculation of lost profits was irrational We reject these contentions as well
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: The fact that Alghamm lost 36 65 million over ten vears does not make the arbitrator’s award of fisture

lost profits of 346 million "completely irational " Past 19551:5 do not necessanly negate anv expectation of
future prl:.'rﬁ:s See. e, Lamborn v. Dittmer, 873 F 2d 522, 533 (2d Cir. 1939) ("[W]e reject outright the
suggestion in Dittmer's papers that a business with no hmur_-.- of profits 15 necessanly valueless.™)

As 1o the purported 32 milion buyout offer, no witness has testified that the 32 million figure was an

estimate of the value of Alghanim's toy business. Kadrie, the primary Alghamm officer involved with the

toy business, testified that. in his understanding, settlement with Toys "R" Us would serve to provide

Alghanim “some relief on the cost of iquidating [its] inventory." (J A 405-06.) Accordingly, Mglnmn

argues that 32 million was the value Alghanim placed on its inventory at the time. Furthérny

to & Toys "R" Us executive, Kadrie, in making this offer, expressly stated that the 52-wm

recoup losses Alghanim had incurred in trying to develop the business. Therefore, | s

thes figure was Alghamm's, or anvone else's, estimation of the value of the busingess. {Th

did not manifestly disregard lost profits law in refusing to treat the $2 mﬂ:l:u:méQ
-

|ast profits was in manifes:

s of the Toys "R" Us stores in

arbitrator's valuation would

We also reject Toys "R" Us's contention that the arbitrator's calculatiog

. disregard of the law Toys "R" Us contends that the actual operating v
the territory since the breach of the agreement hw:be:nlnw ﬁ
suggest. The arbitrator explicitly addressed this issue,

| Alghanim's] damages are to be calculated as of Septem Wuﬂmhasdmmmﬁgmwm
worth at that time. More importantly, since the start of fhis'case in late 1993 it has been clear that large
stakes are involved and that [Toys "R" Us's] i of operations in the Middle East could have a
bearing on this case. The record does not pro "Eﬁnmbamsmd:mmghﬂnys“ﬂ"ms]m
results . . . from what might have been the bySinessTesults of | Toys "R" Us's| Mid-East venture if this
case had never existed. [ \\

{J.A 558 ) There is no manifest disrégaf '“'mmmmmﬁ;mtnmnmmmgmhum

thtpmndfuﬂumnglh:bmﬂ; ing the value of the business at the tme of the breach.
Toys “R* Us also argues that itrator was wholly irrational m calculating the value of the Saudi
Arabian rights as the § n ATA initially offered for those rights, when ultimately ATA only paid
. %7 5 million. Ho : that a disinterested third party valued the Saudi Arabian nghts at $15
million near the u breach provides a rational basis for accepting that valuation Therefore, we
se¢ No man ' in the arbitrator's use in his calculations of the bid price, rather than the actual

closing price.cfion the sale to ATA. Thus, we see no merit in Toys "R” Us's contentions of manifest

R" Us also argues that the distnct court erred in refusing to vacate the award because the
arbatrator manifestly disregarded the terms of the agreement. In particular, Toys "R” Us disputes the
arhtrator's mterpretation of four contract terms: (1) the termination provision; (2) the conforming stores
provision, (3) the non-assignment provision, and (4) the deletion provision. We find no error.

Interpretation of these contract terms is within the province of the arbitrator and wall not be overruled
simply because we disagree with that interpretation. See United Steelworkers v. Enterprise Wheel & Car
Corp., 363 U.S 593, 599 (1960). We will overturn an award where the arbitrator merely “mak[es] the
right noises—noises of contract interpretation--" while ignoring the clear meaning of contract terms. In re
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-

g Manne Pollution, 857 F.2d at 94 {quotation omitted) We apply a notion of "mamfesi disregard” to the
terms of the agreement analogous to that emploved in the contesxa of mamfest disregard of the law

As to each of these contract provisions, Tovs "R” Us merely takes issue with the arbitrator’s

well-reasoned interpretations of those provisions, and simply offers its own contrary interpretations. Toys
"R" Us does not advance a convincing argument that the arbitrator mamfestly disregarded the agreement.
We will not overturn the arbitrator's award merely because we do not concur with the arbitrator's reading
of the agreement. For the reasons stated by the district court, we find the arbitrator's interpretation of the

contractual provisions supportable
We have carefully considered Toys "R Us's remarming contentions and find them wﬂﬂmM merit.
CONCLUSION
Fﬂrmefmqwlgmmmm:mdgnmnfﬂmmm:mMHnﬁrmed ’

@  * The Honorable Frederick J. Scullin, Jr. of the United States Di for the Northern District of
MNew York, sitting by designation
(1] The Convention, frequently referred to as the "New ion” or the "1958 Convention,”
was enacted and opened for signature in New York Ci 10, 1958, and entered into force in the

United States after ratification on December 29, 19% ihed at @ U.5.C. §§ 201-208.
orp

[2] In both Celulosa del Pacifico S A v A .. No. 95 Civ. 9586, 1996 WL 103826

(SDNY. Mar 11, 1996), and Avraham v. Ltd., No. 91 Civ. 1238, 1991 WL 177633

(S.DNY. Sept. 4, 1991), distnict ot ircunt refused to recognize the apphcability of the FAA's

implied grounds for relief 1o n ' that had been rendered in the United States and were

sulmect to confirmation under the ion. However, in nesther case did the distnict court address the

significance of Article V({1)e)

[3] Although most courts assume that Article V{1)(e) is applicable to the state in

which the award 15 note that Article V{1 )} e) specifically contemplates the possibility that an
@  award could be ip one state, but under the arbitral law of another state. See Convention art.

Vil e (" urhs aside or suspended by a competent authority of the country in which, or under

the law of award was made” (emphasis added)). In the rare instance where that is the case,

apply to the state that supplied the arbrtral law under which the award was made.
en Berg, supra, at 350 This situation may be so rare as to be a "dead letter " See id. at 28

no dispute that New York law controls

15)° In Kenfiord. lost profits were unavailable to the prevailing party because such an award would
“requare speculation and conjecture, making it bevond the capability of even the most sophisticated
procedures to satisfy the legal requirements of proof with reasonable certainty * 67 N.Y .2d at 262, see
Lama Holding Co. v. Smith Barney Inc.. 88 N.Y 2d 413, 425 (1996).
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